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Tbe  Attorney  In  the  name  and  on  the  behalf  of  His  Majefty. 

and  Solicitor  ^      ^ 

S2^.!r.         GEORGE  p.  R. 

an  tha  Kinc's  Whereas  Ouf  Attomey  and  Solicitor  General  now 
^  have  place  and  audience  in  Our  Courts  next  after  the 

two  andenteft  of  Our  Serjeants  at  Law  for  the  time 
being,  and  before  Our  other  Serjeants  at  Law  ;  We, 
confidering  the  weighty  and  important  affairs  in  which 
Our  Attomey  and  Solicitor  Gtoeral  arc  employed  in 
Our  behalf,  and  in  which  tl}e  Attomey  and  Solicitor 
^  General  of  Us,  Our  Heirs  and  Succeffors,  may  here- 
after be  employed;  do  hereby  ordain  and  diredt,  That 
at  all  times  hereafter  the  Attomey  and  Solicitor  Ge- 
neral of  Us,  Our  Heirs  and  Succeffors,  ffiall  have 
place  and  audience,  as  well  before  the  faid  two  an- 
denteft of  Our  Serjeants  at  Law,  as  alfo  before  every 
perfon  who  now  is  one  of  Our  Serjeants  at  Law,  ,or 
hereafter  fliall  be  one  of  the  Serjeants  at  Law  of  Us, 
Our  Heirs  or  Succeffors :  And  We  do  hereby  will 
axid  require  you  not  only  to  caufe  this  Our  diredipn 
to  be  obferved  in  Our  Court  of  Chancery,  but  alfo 
to  fignify  to  the  Judges  of  all  Our  other  Courts  at 
Weftminfler,  that  it  is  Our  exprefs  pleafure  that*  the 
fame  courfe  be  obferved  in  all  Our  faid  Courts, 

Given  at  Our  Court  at  Carleton  Houfe,  this  four- 
teenth day  of  December,  in  the  fifty-fburth  year 
of  His  Majefty's  reign. 

By  command  of  His  Royal  Highnefs  the  Prince  Regent, 
in  the  name  ^nd  on  the  behalf  of  His  Majeffy. 

SIDMOUTH. 

To  the  Right  Hon.  John  Lord  Eldon, 
Our  Cbaoctllor  of  Great  Britain. 


CASES 

ARcutD  AND  Decided  At  . 

jsriBi  p kiu s 

IN   R.  B. 

At  the  Sittings  in  and  t^er  Eajier  Term^ 
51  George  in. 


THIRD  SITTINGS  IN  TERM  AT  GUILDHALL.  ^ 

WeBBKK  v.  Robert  MaDDOCKS.  .    Wednefiay, 

May  %%. 

npHIS  was  an  a£tion  againft  the  defendant  as  acceptor,  a.  tmi  b.  for  t 
of  a  bill  of  exchange  for  no/,   dated  loth  De-  Jgr^wgrvihim 
cember  1810,  drawn  by  Samuel  Haddocks,  payable  "J^bid^^^^^f 
to  his  own  order  at  four  months  after  date,  and  indor-  a.  and  accepted 
fed  by  him  to  the  plaintiff.  of  this,  the>  fend 

him  a  promUTor^ 

The  defence  was,  that  tire  inftrument  declared  upon  the  one  and  in. 
had  been  altered  materially  aftelr  it  had  been  negotiated,  ^hl*!?  wLihVt 
anil  ffiat  it  was  therefore  void  for  want  of  a  ffefh  i"T'l*\^^f** 

tuEn9  to  oe  ai* 
ftamp.  tered  into  a  bill 

*  '  of  exchange  ac* 

-  *  ^     ,  cordiog  to  the 

aprMieill.;^TK  ifiS^meffc;  (^  Uberid  is  a  HSd  InB  df  «Kch^e,«itiou(  f  ftefti  ftamp,  as  it  had  not 
betn^n|gocbted  m  jthc  Ihape  Qf  •  proroiffory  note,  and  the  alteration  may  be  coqfideted  as  the  ntn 

V(nu  &I.  B  .It 


Maddocks 


CASES  AT  NISI  PRIUS, 

*8"^  It  appeared  that  Samuel  and  Robert  Maddocks 

Webbeh  b«ng  indebted  to  the  plaintiff  in  the  fum  of  i  lo/.  they 
agreed  to  give  him  a  bill  of  exchange  at  four  months  for 
this  amount  to  be  drawn  by  Samuel  and  accepted  by 
Robert.  Inftead  of  a  bill  of  exchange,  they  fent  him 
a  promiffory  note  in  the  following  form : 

**  London,  loth  December  i8io, 
**  Four  months  after  date  I  promife  to  pay  to  my  own 
^^  order  one  hundred  and  ten  pounds  vdue  received. 

**  S.  Maddocks. 
(Indorfed)      «  S.  Maddocks. 
«  R.  Maddocks.*' 

The  plaintiff  was  diffatisfied  with  the  fecurity  In  this 
form,  and  returned  it  that  it  might  be  altered  into  a 
bill  of  exchange  according  to  the  agreement.  The 
words  **  I  promife  to^*  were  immediately  ftruck  out,  a 
direction  to  R.  Maddocks  was  fubjoined,  and  he  vtrrote 
his  name  as  acceptor  of  the  bill.  It  was  then  delivered 
back  to  the  plaintiff. 

'  Marryat  for  the  defendant  infifted  that  the  inftru- 
ment  was  completely  vitiated  by  the  alteration.     It 
had  exifted  and  had  been  iffued  as  a  perfeft  promiffory  * 
note,  on  which  both  the  parties  were  liable.     The 
ftamp  attached  to  the  promiffory  note.     The  bill  of, 
exchange  into  which  that  was  afterwards  converted,  was 
therefore  without  a  ftamp  and  void. 
> 

Lord  Ejllenborough. — I  think  the  ftamp  im- 

preffed  upon  this  paper  is  fufficient  to  render  the  in* 

_  lo  ftrument 


N 


/ 
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ftniment  available  in  its  prefent  form*    It  cannot  be       181 1. 

confidered  as  having  been  negotiated  as  a  promiffory   """^^ ' 

note.     It  never  was  iflued  to  third .  perfons.     It  re-  ^, 

mained  in  the  hands  and  under  the  dominion  of  the  Maddooks. 
original  parties.  Every  thing  continued  in  fieri  till 
after  the  alteration.  The  (lamp  was  not  occupied  till 
then.  Webber  inftantly  reje^ed  it  as  a  promiflfory 
note.  The  alteration  only  fulfilled  the  terms  of  the 
agreement,  and  may  be  treated  as  the  correction  of  a 
miftake.  There  was  a  cafe  fome  time  ago  before  Mr. 
Justice  Le  Blanc  which  was  ftronger  than  this, 
and  where  the  inftrument  was  held  to  be  valid  in  its 
altered  form.  We  had  likewife  recently  occafion  to 
confider  this  fubjed  in  a  cafe  upon  the  regifter  of  a 
(hip  {a\  and  the  court  was  of  opinion  that  unlcfs  the 
inftrument  in  its  original  form  was  valid  and  effedual^ 
it  may  be  altered,  without  a  fre(h  (lamp,  according  to 
the  prior  contradk  between  the  parties. 

The  plainti£f  recovered. 

Comyn  for  the  plaintiff. 

Marryat  for  the  defendant. 

[Actorniei,  Galnti  and  Ha'L} 


(a)  Cole  V.  Parkin,  12  Eaft,  471.—  TW?  CordvrcU  v.  Martin, 
I  Campb.  79*    Marfon  v.  Petic,  x  Campb.  82.  n. 


B  2  AD. 


CASES  AT  NISI  PRlUs. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


iSif. 

Thurfday,  DfiAN    V.  KeATE  ESQ* 

May  3c. 

If  upon  a  hired    ^THIS  wsfS  311  afllon  fof  tlic  impfopef  treatmem  of  z 
lii!lhehillr  calls        horfe,  let  to  hire  by  the  plantiff  to  the  defendant. 

IB  a  fapier,  he  is 
wot  anfwerable 

forany  miftake*      ^]^  defendant  jobbed  a  pair  of  coach  horfes  of  the 

which  the  latter  •'  /        <*<    »    1      •     i»r      r    ■       • 

may  commit  in  plantiff.  One  of  thcm  b^ng  flfgntly  mdiipofed^  the 
the  hmf "*bat  defendant  wrote  a  prefcription  for  him.  This  medicine 
he  precrii^aVor^  ^^  *^^  ^^  itfelf  Calculated  to  do  any  injury  ;  but  after 
the  horfw  him-  the  hoife  hid  fwallowed  it,  the  defendant  put  iiim  into' 
uniiuifiiineis  hamefs,  gave  him  (Irong  exercife,  and  kept  him  ex- 
medicinT  which  pofcd  to  the  inclcmency  of  the  weather.  In  confe- 
2ihou  h  a^ln^'  quence  of  this  treatment,  the  animal  was  feissed  with 
ioaajide,  he  is    an  inflamtnatiou  in  the  inteftin^^.   The  defendant  then, 

liable  to  the  ^  <•  1  •  •  «•  '       • 

owner  of  the      without  coiilulting  a  vctennary  furgcon,  veryimp^u- 

ne^^genw!^     dcntly  prcfcribcd  a  ftimulating  dofe  of  opium  and 

ginger,  and  the  horfe  foon  after  takmg  it  died  in  great 

agony.     Medical  advice  was  called  in  when  it  was 

too  late. 

Park  for  the  defendant  cited  the  fubjoined  cafe  of 

Cooper  V.  Barion  before  Mr.  Jt^STict  Lb  Blanc  ;  and . 

^   contended  that  the  adion  could  not  be  maintained,  as 

the  defendant  had  at  mod  been  guilty  only  of  an  error 

in  judgment,  and  had  treated  the  plaintiff's  horfe 

exa&ly 
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exzQly  as  he  woul4  have  treaty  his  own.  It  would 
be  very  alarmiog  if  thofe  who  job  borfes  were  anfwer- 
able  for  the  effed  of  medicines  which,  it  might  appear 
proper  to  adminiller  to  them. 


Lord  Ellenborough.  —  The  queftion  is,  whether 

the  defendant  has  been  guilty  of  grofs  negh'gence  with 

refpeft  to  the  horfe.  Had  he  called  in  a  farrier,  he  woul4 

ao^  have  heen  anfwer^lfs  for  thp  mefiiciii^  the  latter 

might  have  adminiftered ;   but  when  he  frelcribes 

htmfelf,  he  affumes  a  new  degree  of  refponfibiKty  j  and 

prefcribing  fo  itnproperjy,  I  thinH  he  did  not  exercife 

tlj^t  degree  of  .c^re  whi,cf)  might  \>e  eypeded  from  a 

l^fwieat  mm  (pwvds  his  own  hprfe,  ^nd  wa«  in  con? 

feqqence  guilty  of  a  breach  of  the  implied  undertaking 

he  entered  into  when  he  hired  the  hbrfe  from  the 

plaintiflF. 

The  plaintiff  had  a  verdld  for  60  guineas. 

Ga^rrow  and  Beft  for  the  plaintiff. 

Park  and  J*  Mocre  for  the  defendant. 

•     [Attornies,  Sioin  and  Bleafiale,'] 


AfTumpfit  for  not  taking  pro-  in  an  action  for 
per  care  of  a  horfe  hired  by  notuking 
defendant  of  plaintiff.  C^horfe, 

whereby  hit 
knees  were  broken,  the  plamtiflT  miift  gfve  Come  poiitive  evidence  of  negligence  ;  and  it  is  not  enough 
to  prove  that  the  animal  was  returned  by  the  defendant  with  bis  kaces  broken,  elthou^h  he  had 
often  been  let  out  to  hire  before  without  having  fallen  down. 


Cooper  V.  Barton.  Lancaftcr 
Lent  Affizcsy  1810.  Cor.  Lb 
Blanc,  J. 


B 


time 


CASES  AT  NISI  PRIXJS, 


x8ii. 


ER 


CoOF 

Barton. 


The  plaintiff  prayed  the  hiring 
of  tKe  horfe ;  that  it  was  re- 
turned to  him  with  his  knees 
broken  in  confequence  of  a  fall 
whilftufed  by  the  defendant,  and 
that  the  horfe  had  before  that 
time  been  often  let  out  to  hire, 
and  had  n^ver  fallen  down. 

Pari  for  the  plaintiff  con* 
tended  that  this  was  a  fufficient 
cafe  to  go  to  the  jury,  although 
he  had  given  no  evidence  of 
negligence,  becfiufe.as  he  had 
(hewn  that  the  horfe  was  a  good 
horfe  and  not  in  the  habit  of 
falling,  it  muft  be  prefumed  that 
the  &11  was  occafioned  by  negli- 
gence, and  it  was  for  the  plaintiff 
to  prove  the  contrary  if  he 
could. 

Le  Blanc,  J.^  however,  faid 
that  the  plaintiff  muft  give  fame 
evidence  of.  negligence,  and  as 
he  had  given  none  in  this  cafe, 
the  plaintiff  muft  be  nonfuited. 


In  Coggs  V,  Bernard^  2  Ld. 
Raym.  916,  it  is  laid  down  by 


LordvHoLT,  **  that  if  goods  are 
let  out  for  a  reward,  the  hirer  it 
bound  to  the  utmf/i  diligence, 
fuch  as  the  moft  diRgent  Esther 
of  a  family  ufes ;"  and  in  Bui. 
N.  P.  72,  it  is  faid,  <<  that  the 
hirer  is  to  take  all  ImaginahU  care 
of  the  go6ds  delivered  to  hire." 
According  to  this  dodrine,  he 
would  be  anfwerabk  for  flight 
negligence.  But  on  a  review 
of  all  the  authorities  upon  the 
fubjed,  it  will  be  found  that 
this  extraordinary  care  is  re- 
quired only  of  a  horrotuer^ 
and  that  from  the  true  conftruc* 
tion  of  the  contiad  of  locaiU 
cottJuSio  ret,  the  hirer  k  required 
to  ufe  no  more  than  that  degree 
of  diligence^  which  prudent  men, 
that  is,  the  generality  of  men,  ufe 
in  keeping  iheir  own  goods.  **  If 
Caitu  therefore  hire  a  horfe,  he 
is  bound  to  ride  it  as  moderate- 
ly and  treat  it  as  carefully  as 
any  man  of  common  di/cretion 
would  ride  and  treat  hii  own 
horfe."  See  Jones  on  Bailm. 
86. 


Doe 
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1811. 
Do£  d.  Griffin  v.  Mason.  ThurOay, 

May  3a 

TTJECTMENT  for  certain  leafe-hold  premifcs  in  i- •>«««« 

Cbandas  Street  j  brought  upon  the  amgnment  of  meat  or  a  term 
a  term  by  the  defendant  to  the  leffor  of  the  plaintiff^  lLwt)r,a*^per 
to  fecure  the  payment  of  an  annuity.  II!lSSt^d«^i 

will  be  prafumtd 

jf.  Moore  for  the  defendant  infifted  that  the  leflbr  uoitwn. 
of  the  plaintiff  was  bound  to  prove  that  the  annuity 
had  been  duly  inroUed  in  purfuance  of  17  Geo.  3. 
c.  a6.  as  this  alignment  and  all  the  annuity  deeds 
were  otherwife  utterly  null  and  void. 

Lord  Ellenborouoh.  —  If  the  annuity  was  not 
duly  inroUed,  that  proof  fhould  come  from  the  other 
fide.  Here  is  an  aflignment  executed  by  the  defendant. 
I  will  prefume  it  to  be  valid  till  the  contrary  is  (hewn. 

The  leffor  of  the  plaintiff  had  a  verdift. 

Lowes  for  the  leffor  of  the  plaintiff. 

j1.  Moore  for  the  defendant. 

[Attoniiet,  JtUitifim  and  Bafi§rhnkt^ 


B  4  Dob 


pASES,  AT  N^SI  PJBLIUS, 


1811. 
u      >■    ^  Do£  d.  Le£son  v.  Sayer. 

Thurfday 

May  30.  .^     i« 

The  vendo  of.  F JECTMjENT.     Demife  laid  on  27th  March  laft. 

term,  b<foie  thf 
If  bole  of  the 

rX^^Z^'  W^n  l)?id  bargained  wJth  thp  defendant  to  fell  feim 
with  ihe  pur-    ^^  remainder  of  ^  fenn*     The  defendant  h^d  mid 

chafer  that  the  i     r  i  •  t       rirv' 

latter  thaii  have  part  of  the  purchafe-moncy ;  but  on  the  25th  of  Decern- 
^f^«tml!'*  l^er  1809,  i^il.  rpmainerf  unpaid.  On  thaj  day  the 
Cem^riJitPWties  wtpred  Into  ap  agrepmpnt  t\\^  the  4pfex»daQf 

ID  the  mean  time,  0^ot|14  |jav^  ppfle^OIl   of  thc  prpnufe^  tJH  fhc  24^h  Qf 

d^»'n^l-y*he  Jfiiije  fo^pwillg,  p?ying  tjip  referyed  rpqt  of  io|5/.  10/. 
^u'Zit^^^  a.year,  and  that  \f  be  c|id  npf  pay  tlje  refidMe  of  th(( 
on  that  day,  he  purchafe-Hioney  on  or  before  the  faid  24th  day  of  June, 
ioftaimeDts  ai  \^f^  fhpuld  forf^jt  \\\t  inftalm^nts  alr^fiy  paid,  Ptnd 
ftKte'^n-  feQwld  not  bp  entitled  Jp  an  ^jgnm^nt  of  f hp  |e^. 

Snment"of       ^   f^l^    ^^^   K^mA^T    of   thg    purchafp-ffXOftCy    W^? 
the  le«fe.--The  neV^T  paid- 
purchafer  bemg  ^ 

thus  put  into 

Hfidw^'Slhl^*  Jervis  infiftcd  fpr  thp  defendant  th^t  imder  ffiefe 
P^«i'f!-rr.7  circumftances  he  was  entitled  to  fome  fort  of  notice  to 

It  not  paid  at  tne 

^^^T^'  quit,  and  that  having  |>een  let  into  pofleftpn  |>y  the 
maintain  an  leffor  of  the  plaintiff,  he  could  not  without  any  no* 
STt'^wyTotTcl^w  tice  or  demand  be  treated  as  a  trpfpaffer. — 3ut 

qiut  or  demand 
vfpoirellioji. 

Lord  Ellenborough  held  that-  the  agreement 
operated  in  the  fame  manner  as  a  claufe  of  re-entry  on 
a  breach  of  covenant  in  a  leafe,  and  that  the  defendant's 
intereft  in  the  premifes  terminated  on  the  24th  of  June. 
His  Lordihip  Ukewife  thought  that  the  circumftance  of 

intereft 


t 
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Lesson 
Saysr. 


The  leflbr  of  the  plaint}f  }v!4  >  VfenSft. 
Garrcw  and  Reader  for  the  leflbr  of  the  {Jaiatiffl 
J^rvu  and  Spankie  for  the  DeCoidaat. 

[Attoniitt»  /iMr  104  JTtf Or.] 


Sh^  wj^n;  ibr  piuphafer  is  ed  by  cje6bnent  bcfbrt  ii6dce 

put  into  poffeffion  of  the  pre-  to  quit  or  demand  of  poffef- 

mifes  generally  under  the  agree-  fion.    Right  d*  Lewis  «•  fieardf 

nKDt  to  fell,  he  cannot  beonft-  13  Eaft,  aio. 


3b£nc£ii  V*  Smith.  MUy,  m^  |i 

A  CTION  by  th6  payee  againft  the  acceptor  of  a  bill  a  m  or «- 

^i  je«Cff^g^  !<»:  0/.  by  ill  oAcer  in 

th«  rtcniitin^ 
^  (mice,  in  ptT^i 

Defence,  t|iat  the  biJJ  w?j5  ;^pcepte4  in  pi^yment  of  »««tofftnJi 
various  fp[iall  qu^titie^pf  fpirit$,  esipb  b^e^th  tj^e  va)pe  ?^tt  uTder  tht 
of  10;.  fold  by  the  plaintiff,  ?  pubjip^,  to  be  ufedout  Sj^wbJ^ 
of  his  hpjife  contrary  to  24  Geo.  a.  c  40.  f.  \%.  Sw  mTtS  tL 

houfebyre- 

The  defendant  wa?  a  lieuten^t  ig  fhe  34  Yprj^  SSl'rS^^^Si? 
Rangers,  and  epiployed  jn  the  recruiting  feryice.  '('he  JJJUt!li*v*ii«" 
ipirits,  which  were  the  confideration  for  the  bill,  had  notwithftinding 
b^en  fuppli^  by  the  defendant  to  be  ufed  out  of  his  r.p, 
hpiife  by  r^rufts  i^d  ofbei:^  u^der  the  defendant's 
command.  -—But, 

7  -  Lord 


S4O.».C.f0. 


CASES  AT  NISI  PRIUS, 

Lord  Ellbnborouoh  was  of  opinion,  that  the  aft 
did  not  extend  to  invalidate  a  fecurity  fo  given,  and 

The  plaintiff  had  a  verdid. 

Gafelee  for  the  plaintiff. 

Nolan  for  the  defendant. 

[Attorniet,  R^gtn  and  Davu.'\ 


'  Fide  Jackfon  v.  Attrill,  Peak.  Caf.  xSo.     Gilpin  v.  ReiuQe, 
Selw.N.P.2ded.7i. 


8itur<U]r,Juiiet.  EvANS  V.  WiNIFRED  BlRQH. 

whcreafcnraat  TiyfONEY  had  and  received.  —  Plea,    the  jreneral 

if  id  the  habit  of  JLYX    .^  ^ 

receiving  fums  iflue* 

ofnon^ibrthe 

ui»ofhisinaf. 

ter»  «o^  ^  The  plaintiff  is  a  cow-keeper,  and  had  employed  the 
courfe  of  deal,  defendant  to  carry  out  and  fell  milk  to  his  cuftomers. 
^  ul^efo^"*  The  mode  in  which  the  bufmefs  was  carried  on  appeared 
tothe  maaer     ^^  ^   ^^^  jjje  defendant  was  intruded  with  about  20 

irom  time  lo  '  ^ 

time,  without  quarts  of  milk  every  morning,  for  the  purpofe  of 
^chitff  par-  ferving  a  milk-walk  to  which  fhe  was  appointed  :  fome- 
^m^e^  times  fhe  fold  on  credit,  and  fometimes  for  ready 
SfuTlvStaii  "^00^  •  "^ihen  (he  returned  to  the  dairy,  flie  was  in 
f«««fo/««*«^  the  habit  of  accounting  with  the  plaintiff,  and  paying 

areicguhily 

paid  orer  to  the  mailer :  therefore,  where  there  has  been  fiidi  a  courie  of  dealing,  in  an  adioo  by  the 
mafter  igainft  the  fervant  for  roeoey  had  and  receired,  it  it  not  enough  for  the  mafter  to  Drove  that 
fums  have  been  received  by  the  fervant  to  his  ufe;  but  the  #mtf  lies  upon  hhn  to  prove  by  pefitive 
evidence,  that  the  (ervant  has  not  duly  accounted  iriih  hhn. 

faim 
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him  over  the  money  (he  had  received,  \dthout  any       xSn. 
ixrricten  vouchers  paffing  between  them. 

The  plaindff  fought  to  recover  the  value  of  the 
daily  quantity  of  milk  delivered  to  the  defendant  for 
the  fpace  of  two  months  before  (he  left  his  fervice, 
during  which  time  it  was  ftated  (he  had  never  accounted 
^th  him,  or  paid  him  any  part  of  the  proceeds  of 
the  milk. 

Marryatj  as  his  counfel,  cited  Langchamp  v.  Kenny^ 
Doug.  137,  where  the  defendant  being  intrufted  with 
a  lottery-ticket  to  fell,  and  refufing  to  account  for  it. 
Lord  Mansfield  and  the  court  of  K.  B.  held  that  a 
prefumption  arofe  that  h^  bad  fold  it,  and  that  he 
might  be  compelled  to  pay  the  value  of  it  in  an  a£tion 
for  money  had  and  received.  —  Two  or  three  of 
the  cuftomers  were  likewife  called,  tb  whom  the  defem 
dant  had  fold  milk  during  the  rwo  months,  and  who 
had  paid  her  ready  money  for  it.  The  ontu^  it  was 
contended  therefore,  lay  upon  her  to  rebut  the  prefump* 
tion  that  fhe  had  fold  the  milk,  and  to  prove  that  flie 
had  paid  over  the  proceeds  to  the  plaintiff! 

Lord  Ellenbouough.-^I  will  prefume  that  the 
milk  was  fold :  but  I  muft  further  prefume  that  the 
proceeds  were  regularly  paid  over  to  the  plaintiff' 
according  to  the  eftablifhed  courfe  of  carrying  on  the 
bufinefs  between  the  parties.  How  would  it  be  polEble 
for  the  defendant  to  difcharge  herfelf,  fuppofmg  (he 
had  daily  accounted  for  all  the  fums  fhe  received  ?  No 
written  memorandum  of  their  dealings  was  preferved, 
and  flie  appears  frequently  to  have  accounted  with 
him  when  there  was  no  third  perfon  prefent.    Where 

fuch 


1^  C^ES  AT  NljSf  PKIUS. 

i^xi*       fuch  is  tbe  cqu^/js  of  {}e^ling|  the  6;u^  lies  uppn  the 

^£vAN«^  P^^^y  ^^^  ^^y^  *^  ^*  '^^^  viojated,  —  or  the  pther 

V,         migl^t  be  irratrieya4>}y  rui,ned.  To  fupport  the  prefent 

Bi^cu.     a6^io^,  I  i\^^  yoi|  muft  give  fome  evidence  that  the 

diefei^dant  |ia^  not  paid  over  th&  money  ^o  f be  plaintiff** 

|[f  in  pdi^t  of  fai9:  ihe  has  not,  and  no  negative  evi- 

^   ^  flence  can  pe  fdi^ce^^  I  am  afraid  bis  only  renaedy 

will  be  by  a  bill  in  equity  for  a  difcovery  and  account  j 

although  this  may  rather  be  an  expenfive  mode  of 

ff ftlipg  a  ^^^H:-|a)re. 

It  w^  proved  jh^t  the  4efep.daf>t  h^  acknowkdged 
Pie  b^d  received  ix,  Sd.  which  ihe  had  npt  pi^d  over 
tp  her  piafter,  an4  for  fhis^fumlie  recovered  a  verdiSt 

Marryat  for  the  plaintiff,  / 

Park  for  the  defendant. 

{Aitoniieti  Kinfiy  and  Hu^hti!\ 


,   Vide  Wilfon  «t.  Hodge$»  2  Eaft^  3 12.   Williams  v.  £.  J.  Com- 
pany! 3  Eaftf  '92- 


Hart 
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Hart  v.  Sarah  Newman*  yidiMdiy, 

A  CTION  by  the  payee  againft  the  acceptor  of  a  bill  J"  •«  •^m« 
of  exchange  for  27L — Plea  the  general  iflue.        %\mJ^ 

chtngt  acc0ytt4 
by  tbt  dtfefidant 

TBe  defendant  having  been  prdfed  to  have  accepted  ^Ji'l^'^ 
thebiHfonnoney lent andhoofe-reirt^  her counfdoflFered  'p;'^^^^ 
evidence  that  after  the  bill  was*  accepted  and  had  be*  been  «rtiii««td 
come  due,    the  plaintiff  was  difcharged  under  the  ?ebtw^i^J!^ 
liords  aft,  and  gave  in  a  bittik  {chedi^ ;  whereby,  J2dS5M*ctte 
it  waB  contended,  he  h^iicknodriedged  that  the  bill  >  bbnkrch«dui«i 

iv,-  u    1  %  bnottnoajht* 

was  latfiaed.  (hwr  that  fht 

hiUhad 
fttiifitd. 

Lord  Ellenborough.  —This  only  fhews(what  I 
fear  is  too  often  the  cafe)  that  the  fchedule  of  the  infoU 
vent  was  falfe.  The  mere  omiflion  to  infert  the  bill  in 
his  fchedule  is  not  enough  to  prove  that  the  amount  . 
was  not  then  due;  and  we  have  pofitive  evidence  that 
it  was  accepted  for  a  full  confideration. 

Vetdia  for  the  plaintiff. 

Garrazv  and  Lawes  for  the  Plaintiff. 

Park  for  the  defendant. 

[Attorniel,  Sit^inU^  wdAPiirtr^.'l 
yUb  Webb  v.  Pox,  7  T.  R.  396. 

Pratt 
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1811. 
Thurfd«7,  Pratt  q.  t.  v.  Frassr  and  Another. 

icbanoffimce  H^HIS  was an  R^on  on  5  Eliz.  c.  4.  §.  31.  for  fettii^ 
?^  3x.  to  one  James  Stone  on  work  in  the  art,  myftery,  or  ma- 
•J2j2d*^SSi  liual  occupation  of  a  book-binder,  he  the  faid  James 
mtnyfuMintiTe  5/^;,^  not  having  ferved  therein  feven  years  as  an 

panofatrade  .  ,     •  ' 

within  the        apprentice^ 

ftatute,  altboagh  % 

he  ii  incapable 

SSSJ^rf*  It  appeared  that  the  defendants  had  employed 
thebtifioefi,and  James  Stofw.  whom  they  at  firft  took  into  their  fervice 

never  oniibet  '  r        r  i  n.«i_  *• 

any  one  article,  as  an  errand-boy,  for  leveral  years  palt  in  the  eauer 
ttidewuonried  p^^its  of  binding  books  both  in  boards  and  in  leathery 
whw/the  J^"  but  that  he  was  incapable  of  doing  the  more  difficult 
tifioM  of  the     parts  of  the  bufmefs.  and  had  never  finifhed  any  one 

above  ftatute,       T      i 
although  the        bOOk* 
mode  oS  carryini 
it  on  has  been 

SIS!**"^  *^"  Th^  counfel  for  the  defendant  took  two  objeftions, 
I  ft.  That  Stone^hom  merely  doing  particular  parts  of 
the  bufmefsi  could  not  be  faid  to  be  fet  on  work  within 
•  the  meaning  of  the  ftatute,  which  was  to  be  conftrued 
with  great  ftriftnefs ;  and  2dly,  That  he  had  not  been 
proved  to  do  any  thing  in  the  bufinefs  of  a  book-binder 
which  was  ufually  done  in  the  reign  of  Elizabeth ;  for 
books  were  then  univerfally  bound,  not  as  now  in 
leather  or  what  we  call  boards,  but  in  real  btmajide 
boards  of  oak  or  other  timber,  to  faihion  and  attach 
which  to  the  fheets  of  the  book  was  a  perfedly  dif- 
ferent trade  from  that  at  prefent  carried  on  by  a  needle, 
fdflars  and  pafte.— But 

Lord 
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^i 


Lord  Ellenbo ROUGH  held,  that  to  employ  an  un-       i8ii. 
qualified  perfon  in  any  fubftantive  part  of  the  bufinefs  'p    ^     ^ 
was  a  violation  of  the  ftatute ;  and  that  the  bufinefs  of         v. 
a  book-binder  muft  be  confidered  as  known  in  the  time     J^^'^f 
of  Elizabeth,  and  comprehended  within  the  ftatute, 
although  a  difference  might  fince  have  been  introduced 
into  the  mode  of  carrying  it  on.— HisLordihip  thought, 
however,  that  if  Stone  had  worked  at  any  part  of  the 
bufinefs  feven  years  before  the  time  mentioned  in  the 
declaration,  although  never  bound  as  an  apprentice, 
the  defendants  would  not  have  been  liable. 

,  The  plainiff"  had  a  verdid  for  one  penalty. 

Garr4nv  and  Lowes  for  the  plaintiff'. 

Park  and  Dampier  for  the  defendant.  ' 

[Attornies,  CbippmdaU  and  Fytim9re,'\ 


However,,  in  Hudfon  v..  Fields 
SHtings  after  M.  T.  52  Geo.  3. 
which  was  an  adion  on  5  Eliz. 
for  fetting  on  work  an  unquali- 
fied perfon  in  the  trade  of  a 
farriery  the  eyidence  being  that 
this  perfon  had  never  affilled  in 
the  curing  of  horfes,  nor  had 
xnade  any  article  of  iron  manu- 
fadure,  but  had  only  been  em- 


ployed as  tfut^door  man  in  muling 
6n  horfesfhoes  made  by  others. 
Lord  Ellenborough  was  of 
opinion  that  this  was  not  a 
working  in  the  bufinefs  of  a 
farrier,  and  direfted  a  nonfnit, 
which/the  court  of  K.  B.  after- 
wards refmfed  to  fet  aiide. 


A  perlbn  merely 
employed  as«itf. 
do9r  mam  to  nail 
on  horfes.lhoes 
made  by  others, 
is  not  fet  on  work 
in  the  trade  of  a 
farrier  within 
the  meaning  of 
5  Elis.^4. 


tJHD£ 


is  .  .  cAsfes  At  ifiM  JiiitJS, 


t^HDE  V.  Walters. 
inmaaionoaa  "pOtlClT  of  infuraDce  froiii  Lbhaoti  t6  ifty  pbrtiii 

^^:^:;;,,    the  bmc. 

«*  to  my  port  in 

the  i^tf/f/f",  evi-  .   ^  >  ^  .  , 

dence  admitted        THc  fliip  was  taken  while  proceedih^  to  R^vdl  in 

to  prove  that  the     ^      /-•    ii  #      #.   r».    »        »  . 

GmiphtfFimiamd  uit^QjulpfJ  of  Finland. 

is  con(ideredin 
mercantile  con* 

tra^u  at  within       The  counfel  fbi^  thfe  iSklntSff  propbrM  td  call  wit- 

the  Baltic^  al-  ^  .       r4^   t   »      ^  in.    t       .  •  /.  i         . 

though  thet#o   nefies  to  prove  that  the  Gulph  of  Finland  v&comiAerea 
M're^me**^^   by  nautical  arid  comtiifei'tia!  ttten  as  within  the  Baltic^ 
**ilhw^  *****   ahhough  the  two  feas  are  treated  as  feparate  and  dif- 
tind  by  geographers. 

This  was  objeifled  to  by  the  coiinrel  fbr  fftfe  deftn- 

dant,  who  faid  the  written  contradt  muft  fpeak  for 

itfetf,  and  it  might  as  well  be  contended  that  a  policy 

,  to  the  Mediterranean  would  proteft  the  fliip  in  failing 

to  Hny  port  in  the  Adriatic  or  th^  Black  Sea. 

Lord  Ellenborough. — ^I  know  not  what  the  efie£t* 
of  the  evidence  offered  may  be ;  but  I  think  itis  clearly 
competent  to  the  plaintiff  to  prove  that  the  Bahic  is 
mnhen  geritrdle,  comprehending  in  common  under- 
(landing  th6  gulphs  afid  inlets  which  conimruhidate 
with  the  fea  laid  down  as  the  Maliicm  geographical 
charts.  If  the  Gulph  of  Finland  is  to  be  confidered 
as  within  the  Baltic^  the  (hip  was  failing  on  the  voyage 
infured  at  the  time  of  the  capture,  and  there  can  be 
no  obje&ion  to  admit  evidence  as  to  the  underftood 
limits  of  any  particular  fea* 

Several 


/ 


Watbri; 
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.Several  witneffes  were  examined  who  dated  that  all  *•"• 
within  the  Sound  is  confidered  as  the  Bahic;  that  Uhoi 
liceflices  meant  to  proted  (hips  to  the  Gulph-  of  Finland 
are  made  out  generally  to  the  Baltic;  and  that  policies 
are  moft  ufually  in  the  fame  form,  although  in  Baltic 
nflts  leave  is  fometimes  exprefsly  given  to  proceed  to 
ports  in  the  Gulph  tf  Finland. 

.  Lord  Ellenborough  was  of  opinion  that  the  evi- 
dence was  fufficient  to  eftabtifli  the  point  in  queftion^ 
and  the  plaintiflf  had  a  verdid. 

The  Attorney  General^  Garrow^  and  Puller  for  the 
plaintiff. 

Fark^  Topping,  and  Scarlett  for  the  defendant. 

[AtCofniM,  CrewdiT  tnd  jR^arJtMJ] 


Baikie  Esq.  v.  Chandless,  Gent,  o^b,  &c.    ^ju^^' 

TpHIS  was  an  aftion  againft  the  defendant  for  ne-,^  Xy^^v^' 
gTi'gence  in  the  purchafe  of  an  annuity  for  the   ^^t^^o^ 

plaintiff.  mentofan 

.  annuity  befora 

•^        •    thedectfioot 

The  declaration  dated  that  m  cdnfidei^tion  that  the  ^f„^^ 
folauxtiff  had  retained  the  defendant  to'invelTiiBcate  and  annuity  deeds 

'  .  '^    '  muft  be  ptrtictt. 

larly  (et  ibrch 
^  tke  metoorul,  it  not  liabh  for  aesH^qpc*.  u\  not  hwing  ]iobted  out  to  hli  employer  that  tb» . 
annuity  purchafcd  wai  r^  beciuft  the  memqial  omitted  particularly  to  l^cify  the  tmiU  of  tlie 

Vol.  in,  C  afcertain 


xa  CXSES  AT  NISI  PRIUS, 

.     i8xi.       afcertam  the  validity  of  a  certain  annuity »  the  d^end- 
V     j'^,,      ant  undertook  to  perform  his  duty  in  and  about  the  - 

V.  premifes ;  and  although  he  afterwards  caufed  and  pro- 
CvMiDLKss.  cured  the  plaintiff  to  accept  an  ai&gnment  of  the  faid 
annuity,  dnd  to  pay  216/.  for  the  purchafe  thereof^and 
it  thereupon  became  and  was  his  duty  to  take  due  care 
in  afcertaining  that  a  fufficieht  memorial  of  the  fatd 
annuity  had  been  and  was  duly  inroUed  according  to 
the  form,  eSeOt  and  exigency  of  the  ftatute  in  fuch 
cafe  made  and  provided;  yet  that  he  did  not  do  To, 
and  that  for  want  of  a  fufficient  memorial  of  the  faid 
annuity  having  been  inroUed  as  aforelaid,  the  laid  an- 
nuity was  wholly  invalid. 

The  annuity  in  queflion  of  35/.  was  granted  on  the 
d6th  of  June  1792,  by  the  Honourable  General  John 
Lellie,  to  one  George  Wilfon  during  the  life  of  the 
grantor.  General  Leilie  affigned  his  pay  as  an  officer 
in  the  guards,  in  trud  to  fecure  the  payment  of  the 
annuity,  and  to  difpofe  of  the  furplus  for  other  pur* 
pofes.  There  was  a  memorial  of  the  annuity  inroUed 
in  due  time,  but  it  did  not  ftate  particularly  the  trufts 
for  which  the  pay  was  aiSgned.  The  prefent  de& 
fendant  was  the  truftee,  and  the  grant  of  the  annuity 
had  been  negotiated  through  his  agency.  In  the 
fame  year  Wilfon  the  grantee  wifhed  to  fell,  and  the 
defendant  advifed  the  plaintiff  to  become  the  purchafer. 
In  tonfequence,  by  deeds  which  the  defendant  pre« 
pared,  the  annuity  was  affigned  to  the  plaintiff  for  the 
fum  of  216/. — For  14  years  the  annuity  was  regularly 
paid ;  but  at  the  end  of  that  time  the  grantor  refufed  to 
pay  it  any  longer }  and  an  adion  Jxing  afterwards 

3  brought 
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i8it. 

brought  for  the  arrears  in  the  court  of  C.  P.  the  an*  ^"""^Ti kiT^ 
imitf  vashddtobeToidfcrwantof  apropermemo-         v. 

Gamw^  for  the  plaintiff,  referred. to  Toldervy  v. 
AUan^  5  T.  R,  480.  Denn  d.  Dolman  v.  Dolman^ 
5  T*  R*  641.  and  jfjiew  v.  Mackretb^  i  N*  R.  214. 
in  which  it  had  been  decided  that  the  memorial  muA 
particularly  difclofe  the  trufts  upon  which  property  is 
afEgned  to  fecure  payment  of  die  annuity,  and  con* 
tended  that  the  defendant  was  liable  to  the  plaintiff  for 
not  difcovering  the  defed  in  the  memorial  in  queftion, 
by  which  the  annuity  was  invalidated* 

The  Attorney  General^  contra,  dted  a  cafe  of 
Compton  v«  Cbandlefs  tried  before  Le  Blanc,  J.  fitting 
for  Lord  Kenyon  at  Weftminfter  in  1802,  which  was 
an  adion  againft  the  fame  defendant  for  negligence  in 
refped  to  another  annuity  which  had  been  fet  alide 
for  the  very  fame  defed  in  the  memoriaL  Mr.  Juflice 
Le  Blanc  there  obferved  "  that  it  was  not  every 
negled  that  would  fubjed  a  man  to  fuch  an  adion  ;  - 
•  that  an  attorney  was  only  bound  to  ufe  reafonable  care 
and  (kill  in  managing  the  buiinefs  of  his  client ;  that 
if  he  were  liable  further,  no  man  would  venture  to  a£t  - 
in  that  capacity ;  that  in  the  year  1 787,  the  date  of  that 
annuity,  it  was  not  known  that*thefe  trufts  ought  to  be 
ftated ;  that  it  might  appear  to  a  reader  of  the  ad  at 
that  time,  not  to  have  been  neceffary ;  that  courts  of 
juftice  had  held  otherwife  fince,  feeking  to  give  full 
effed  to  the  fpirit  of  the  ad  }  but  that  the  memorial, 
confidering  the  date  of  it,  was  drawn  with  as  much 

C  a  con- 
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i8i  I.  confideration  and  fkiil  as  could  be  reafonably  expe&ed 
from  a  profeffional  man  j" — and  accordingly  there  was 
a  verdia  for  the  defendant.  Mr.  Attorney  faid,  he  had 
Chandless.  jiQ  hefitation  in  declaring  that  if  he  had  been  confulted 
before  the  decifion  of  the  cafes  referred  to,  he  ihould 
without  difficulty  have  given  it  as  his  opinion  that  a 
memorial  in  this  form  was  a  fufficient  compliance  with 
the  ad  of  parliament. 

Lord  Ellenborough.-t- An  attorney  is  only  liable 
for  craffa  negligentia ;  and  it  is  impoffible  to  imputo 
that  to  the  defendant  for  not  difcovering  a  dei^Oi  in 
the  memorial  of  an  annuity  which  was  fubfequently 
held  to  be  a  defeft  upon  a  very  doubtful  conftruftion 
of  the  ftatute.  I  will  adhere  to  the  cafes  cited,  as\hey 
have  been  determined  and  a£led  upon ;  but  I  am  not 
prepared  to  fay  that  I  ihould  have  originally  concurred 
in  them.  The  grant  and  affignm^nt  of  this  annuity 
however  were  prior  to  all  thefe  cafes,  and  at  that  time 
the  memorial  in  its  adual  form  might,  without  any 
culpable  negligence,  be  confidered  quite  fufficient.  I 
perfeftly  agree  in  the  obfervations  made  on  a  fimilar 
occafion  by  my  brother  Le  Blancj  and  I  am  of  opinion 
that  the  prefent  aftion  cannot  be  maintained. 

Plaintiff  nonfuited. 


Tn  an  laioo  j^  proving  the  plaintiff's  cafe  a  copy  of  the  memo- 

torney fornegU.  fial  was  offered  in  evidence,  which  a  witnefs  had  ex« 
frtSLmoriJ  amined  with  the  inrolmeni  at  the  Rolls. 

of  an  annuity 

yrepved  and  carried  ia  to  U  inrdkd,  n  exMVoad  wpy  Q^  tha  mH  is  prinu  £idt  evidence  of  the 
•r>Kin4  memoxial. 

^        ^  The 


AFTER  EASTER  TERM.  51  GEORGE  III.  ai 

TTie  Atimiej  General  objeded,  that  the  plaintiff       ^^"'  ^ 
oaght  to  produce  a  copy  examined  by  the  original     Baikib 
memorial  carried  in  to  b^  inrolled  by  the  defendant, 
for  which  alone  he  was  anfwerable. 


Chakdlsss. 


LordELLENBOROUGH.  —  A  copy  examined  by  the 
roll  b  frimd  fade  fuflSdent.  The  a£b  of  parliament 
requires  the  memorial  carried  in  to  be  inrolled  cor- 
redly,  and  I  muft  prefume  that  thofe  concerned  do 
their  duty  under  the  a&.  The  inrolment  is  a  fort  of 
itatuteable  record,  and  an  examined  copy  of  it  is  ad- 
miffible.  The  defendant,  if  he  pleafes>  may  prove  that 
he  carried  in  another  and  a  perfect  memorial  which 
has  been  milcopied. 

Garrtnc^  Jervis^  and  Barrow^  for  the  plaintiff. 

The  Attorney  General  and  Ricbardfon  for  the  defen<» 
dam. 

[Attoniiei,  r«ri<7  and  C&«ffi0/«.]     * 


In  this  cafe  there  was  a  plea  As  to  the  refponfibility  of  at* 

of  aSio  wm  Murevit  infra  Jht  an-  tomies,  vide  RufTell  «.  Palmer, 

noi, — Q.  From  what  time  would  2  Wilf.  325..  Pitt  ^  Yaldei^ 

the  ILatute  of  limitations  have  4  Burr.  2060, 
begun  to  run  ?   Fide  Peck  v. 

Ambler,  15  Yin.  no.  Jo.  330.  . 


C  3  AD* 
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ADJOURNED  SITTINGS  IN  LONDON. 


^         ',_y  Metcalfe  v.  Shaw, 

luefday, 

in!!"  A^'^^^  ^^  ^  promiflbry  note,  and  for  goods  fold 

i>aref  b  fu^ppuid  ^nd  delivered.  —  Plea,  the  general  iffue. 

to  a  married  wo- 
Vftin  in  quantities 

hufK!n(rlV*'r*l*'  "^^  plaintiflF,  a  milliner,  fupplied  articles  of  drefs  to 
•ndvkithouthit'  the  wife  of  the  defendant,  who  is  an  apothecary  in  a 
thrhfhe^'credrt  f>^all  country-town,  in  the  coUrfe  of  fix  months  to  the 
lnfh?r  Fomli:  ^mount  of  nearly  200/.  The  'defendant  and  his  wife 
lory  note  it  were  then  living  together,  but  there  was  lio  evidence 
nient,thehur.  whatever  that  he  was  at  all  aware  that  fhe  had  any 
for"any"pm*of  ^^  dealings  with  the  plaintiff,     A  former  account  of  the 

w*.^J^n\'SJS  ^^^^  ^^^  ^^^^  ^®  ^^^  ^"*^  *^  plaintiff  without  her 
him  for  their  hulband's  knowledge  had  been  paid  by  her  father,  who 
»^und'to"p«>ve  requefted  that  no  farther  credit  fhould  be  given  to  her 
Jl;|;,|'^^'^;^'  without  her  hufband's  fanftion.  All  the  goods  in 
juiubie  wearing  queftion  wcre  fubfequently  ordered  by  her  alone,  and 

•ppajiel from  any   ^  -    .      .„•  ,        ?  'rr  i      i         , 

other  quarter,     the  plaintiff  tooK  the  promiffory  note  declared  upon, 
for  the  amount^  from  her  in  her  own  name, 

Garrow  for  the  plaintiff  contended,  that  although 
the  defendant  might  not  be  liable  on  the  note,  nor  for 
the  whole  of  the  goods,  there  muft  be  a  verdid  againft 
him  for  fuch  part  of  them  as  the  jury  (hpuld  thmk 
fuitable  to  his  circumftances  and  degree.  The  notice 
npt  to  tru(t  h^  wife,  not  goming  from  hinii  could  be 

of 
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sna  kk  poiiit  of  farar,  and  he  had  not  proTed       xSii. 
lie  vas  fbniilhed  with  proper  aHarel  boat  any  Mklcal? t 

lUltCT*  V* 

Smav*    ^ 


Lord  Eu^EKBomouGR.  — The  adion  clearly  cannot 
be  mamfamfd  on  the  promiflbry  note,  as  the  wife  had 
no  authority  general  or  fpedal  from  her  huflnnd  as 
bis  agent  to  make  it ;  and  I  think  he  is  not  liable  for 
any  part  of  the  goods,  on  thb  plain  ground,  that  they 
were  not  fupplied  on  his  credit,   and  the  plaintiff 

looked  to  the  wife  only  for  payment.    The  credit  was 

giTcn  to  the  wife,  not  to  the  huiband. 

Plamtiff  nonfuited, 
Harrow  and  Ricbardfon  for  the  plaintiff, 
T^ing  and  Raine  for  the  defendant. 

[  Attonucv  -AfffiM*  and  JUity.] 
Fidt  I  Campb.  120. 
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CASES 

.  ARGUED   AND   DECIDED   AT 

NISI    PRIUS 

IN  K.  B. 

At  the  Sittings  after  Trinity  Term. 

51  George  III. 


FIRST  SITTINGS  AFTER  TERM  AT  WESTMmSTER. 


181Z.  ^  ^    . 

Thurfday,  RoTHEREY  V.  WoOD  AND  AtKINS,  EsQRS. 

July  4. 

ifuponthegoodt  HPHIS  was  an  adion  agalnft  the  Sheriff  of  Middlefex 
5feJrr«t^°'        on  ftat.  8 Ann.  c.  14.  S  i  •  (a)  for  not  referving  and 

twn,  tn  «gtnt  of  DavinCT 

take«  from  the  (heriff's  officers  an  undertaking  for  a  year's  rent*  and  then  confents  to  the  gooda  bebg 
fold,  tha  landlord  cannot  afterwards  maintain  an  adion  againft  the  (heriffon  8  Ann.  c.  xi.  f  i.  for  not 
paying  a  year's  rent  on  makins  the  levy ;  although  the  rent  is  not  paid  according  to  the  undertaking,  and 
iltKo^ig^  the  undertaking  (hould  be  void  under  the  ftatute  of  frauds  for  not  Rating  any  confideratKMi* 


(a)  The  ftatute  enads,  that 
**  DO  goods  or  chattels  whatfoever 
lying  or  being  in  or  upon  any 
mefluage  or  lands  which  are  or 
(hall  be  leafed  for  life  or  lives» 
term  of  years,  at  will,  or  other- 
wife,  (hall  be  liable  to  be  taken 
by  Tirtue  of  any  ezecutioir,  on 
any  pretence  whatfoever ;  unlefa 


the  party  at  whofe  fuit  the  Jaid 
execution  is  fued  out,  (hall,  be- 
fore the  reinoval  of  fuch  goods 
from  off  the  faid  premifes,  by 
virtue  of  fuch  execution  or  ex- 
tent, pay  to  the  landlord  of  the 
(aid  premifes  or  his  bailiff^  all 
fuch  fum  or  fums  of  money  as 
arc  or  fliall  be  due  for  rent  for 

the 
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faying  over  toihe  pbinttff  a  yearns  rait  oil  takiiig  ia       ili<« 
ezecmkm  the  goods  lodchattds  of  <me/4^  RoTHtl**' 

the  plaiadff's  tenant.  ^ 

WoM 

It  appeared  that  when  the  lery  was  made  there  was 
a  year's  rent  amounting  to  52/.  in  arrear,  of  which  the 
Sheriff  had  r^ubur  notice  from  the  phunti£Ps  agent ; 
but  that  this  fame  a^ent  accepted  from  the  Sheriff's 
bouliff  and  audioneer  a  written  undertaking  in  the  fol* 
lowing  form : 

^  We  undertake  to  pay  Mr.  Rotherey  one  twelve* 
^*  month's  rent  for  the  premifes  occupied  by  Mr.  Gflark* 
^'  fon,  if  fo  much  rent  appears  to  be  due» 

«  Feb.  5th,  1810.         "  John  Wilson. 

"  Thomas  Barnbtt.** 

The  £de  of  the  goods  then  went  on  with  the  confent 
of  the  plaintiff's  agent  j  but  the  arrears  of  rent  have 
never  yet  been  paid  to  the  plaintiff. 

Park  for  the  plaintiff  contended,  that  it  was  per- 
emptory upon  the  Sheriff  to  pay  over  the  arrears  of 
rent  to  the  landlord }  that  the  acceptance  of  the  writ- 
ten undertaking  could  at  moft  amount  to  a  conditional 
waiver  of  the  landlord's  right;  and  that  as  the  money 
had  not  been  paid,  he  might  maintain  his  a£tion  for  the 


the  faid  premifea  at  the  time  of  provided  the  faid  arrears  of  rent 
the  taking  fuch  goods  or  chat-  do  not  amount  to  more  than  one 
tek  by  virtue  of  fuch  execution,    year's  rent.'^ 

13  tort 
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i8ii«      tort  which  the  SheriflF  had  committed  in  taking  the 
VoTHBRtv'^  goods  in  execution  without  paying  the  rent. 

d'InodiBr  ^^^  Ellenborouoh.  — ^I  am  of  opinion  that  you 
have  completely  waived  the  benefit  of  the  ftatute. 
The  Sheriiflf  committed  no  tort  in  taking  the  goods 
in  execution  without  firft  paying  the  rent,  as  he  did  fo 
with  your  confent.  You  muft  now  proceed  upon  the 
undertaking  ;  and  whether  or  not  the  confideration  is 
fufficiently  exprefied  on  the  face  of  it,  fo  as  to  render 
it  available,  is  immaterial ;  for  be  it  valid  or  invalid  as 
a  contrad,  it  is  a  clear  juftification  to  the  Sheriff.  In 
future,  it  will  be  better  for  landlords  to  have  their  rent 
before  they'fuffer  their  tenant's  goods  to  be  fold  in  exe« 
cution  ;  but  if  they  will  give  truft,  they  cannot  after- 
wards refort  to  an  adion  on  this  flatute  againfl:  the 
•Sheriff. 

Plaintiff  nonfuited. 

Park^  ^nd  Littledale  for  the  plaintiff. 

Carraw  and  Comyn  for  the  defendant* 


See  the  cafes  upon  tbis  fubjcdi  all  colleAed^  Tidd.  Prac.  91 ;» 6. 
4Jthed. 


Clayton 
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CtAYTON  Esq.  v.  Hunt. 
^HIS  was  an  a£Hon  aninft  a  carrier  for  the  lofe  of  J^««nr5»re- 

JL  ceiTc  goods  at  s 

a  box  filled  with  wearing  apparel  of  the  value  of  duiince  from  his 
^i/;  intrufted  to  him  to  be  carried  from  Oxford  to  du^Ql^^hb 

T  nnrlnn  common  law  li%. 

Xionaon.  ^^^.^^^  ^^  „^ 

provQ  that  the 

The  plaintiff  was  a  ftudent  of  Univerfity  CoUege^  which  h^dlaiT 
and  the  box  in  queftion  was  delivered  into  a  cart  of  «t5  wT""^ 
the  defendant's  fent  round  to  different  parts  of  Oxford  "^^^^f^ 
to  recme  goods  for  the  waggon.  fome  other  mc- 

^  *  /  dium  than  a  no- 

tice ftuck  up  19 

The  anfwer  to  the  a£lion  was,  that  the  defendant  #Aa«tobeVfany 
had  given  notice  that  he  would  not  be  liable  for  any  Ulctil^c^al" 
package  above  the  value  of  5/.  unlefs  an  infurance  "^/?"i^,**' 
was  paid  upon  it.     A  printed  bill  containing  a  notice  inc  goods  at  the  . 
to  this  effed  was  (luck  up  at  the  office  in  Oxford,  tom^iMHtK. 
where  the  bufinefs  of  the  waggon  is  tranfaded :  cards  ^c^.*^  "^^ 
of  a  fimilar  purport  had  been  circulated  about  the 
town :  an  advertifement  to  the  fame  effefl:  had  b^n 
publifhed   in  the    Oxford    newfpapers :    but    there 
was  no  notice  on  the  cart  which  went  round  to  re-, 
ceive  the  goods,   and  there   was  no  evidence  that 
any  of  the  cards  had  ever  been  feen  by  the  plamtiff, 
or  that  he  read  any  newfpaper  containing  the  adver* 
tiftoient. 


The 
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x8ii.  Lord  Ellekborough  held  that  the  defendant  in 

*^tAYTOH  ^^'^  ^^^  ^^^  ^^^  difcharged  himfelf  from  his  common 

V.  law  liability,  and 


Hqmt. 


The  plaintiff  had  a  verdid  for  di/. 


In  the  enfaing  term  the  Court  refufed  a  rale  to 
ihew  caufe  why  there  fhould  not  be  a  new  trial  in  this 
cafe,  faying  that  the  notice  in  the  office  ought  to  be  in 
fuch  large  charaders  that  no  perfon  delivering  goods 
there  can  fail  to  read  it  without  grofs  negligence,  and 
that  if  a  carrier's  fervant  receives  goods  at  a  diftance 
from  the  ofEijce,  the  fpecial  terms  on  which  he  deals 
ought  to  be  communicated  through  fome  other 
medium* 

Tark  and  Littledale  for  the  plaintiff. 

Garrow  and  Comyn  for  the  defendant. 


Fide  Cobden  v.  Bolton,  %  Campb.  io8.   Butkr  «.  Heuifi 
%  Campb.  415* 


Cor, 
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Cor.  Baylet  J. 

BOUGHTON  V.  FrERI. 

^HE  plaintlflF declared  in  tile  name  of  Edward^ovLgYi^  l^^C^ 
ton  upon  a  bill  of  exchange  drawn  by  him,  pay-  wrong  chriaiaa 
able  to  his  own  9rder,  and  accepted  by  the  defendant,  ground  of'aoa'l^ 
The  common  money  counts  followed.— Plea^  thege-  .TUc^'nu^il^t 
neral  iffue.  »»^'V*«  ^«J[««*- 

anr  knew  that 
the  adUon  wm 

It  appeared  that  the  plamtiflfs  real  name  was  Ed-  perfon  xvhVw- 
mund^  and  that  in  that  name  he  had  drawn  the  bill  ^"^/^"**- 
of  exchange. 

The  defendant's  counfel  infilled  that  this  w^  z 
ground  of  nonfuit,  as  the  bill  was  mifdefcribed  in 
the  firft  count,  and  that  with  refpeft  to  the  money 
counts,  the  bill  was  evidence  of  money  had  and  re- 
ceived by  the  defendant  to  the  ufe  of  Edmund  not 
Edward  Boughton^  or  of  an  account  ftated  with  Ed^ 
mund  not  Edward  Boughton. 

On  the  other  fide  it  was  maintained  that  the  defend- 
ant ought  to  have  pleaded  themifnomer  in  abatement, 
if  he  meant  to  take  advantage  of  it,  and  that  the  only 
inquiry  now  was,  whether  there  had  been  any  contra^  . 
fuch  as  thofe  defcribed  in  the  declaration  between  the  . 
actual  parties  to  the  fuit,  without  confidering  by  what 
umes  tbey  were  defi^nated  in  the  pleadings* 

BAYfcgf 
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iSxtt  Bayley  J.  thought  it  would  be  enough  to  IheW 

BouoMTOM.  ^^^^  ^^^  b^I^  ^^^^^  drawn  by  the  plamtiff,  and  that  the 
v.         defendant  knew  by  whom  the  a£)ion  was  brought. 

FKlftfi. 

Thefe  circumflanc^  were  accordingly  proved^  and 
the  plaintiff  had  a  verdia. 

Garrow  and  Abbott  for  the  plaintiff* 

Park  for  the  defendant. 

[  Attonict,  Mtakimga  and  Jtyt,^ 


Vide  Mayor  and  Burgefles  of  Stafford  v.  Bolton,  i  Bof.  and 
Pttlb.  40. 


TuifiUy,  July9.  COLLlNSON  AND  AKOTHER,  AsS1GNE£S  OfNeWMAK, 

A  BANKRUPT,   V.  HlLJ.£AR. 

To  rento  dwt  tN  this  cafe  no  notice  had  been  given  under  Sir 
SJ^JmimSv.  Samuel  Romilly's  aft,    that  the  trading,  a6l  of 

"J^iSId'^'  bankruptcy,  or  petitioning  creditor's  debt  was  difputed. 

piuiiMOC  to  Sir 

SmouoI  Ro"  ,^^^ 

nuiy's  ta,  k  u  The  plaintiff's  counfel.  therefore  put  in  the  proceed- 
th!ttdiey'if«*^  lugs  Under  the  commiffion. 

produced  from     I> 
the  cuftody  of 

the  ibiidior  to        p^^i  for  the  defendant  infifted  that  before  the  depo* 

the  coflBiniiDdOf    -     •  • 

or  to  prove  the  fitions  could  be  read,  they  muft  be  proved  to  have  been 
^tinbf^.  fubfcribed  by  the  perfons  making  them^  by  fome 
ISSSZ,^.  perfon 
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perfon  who  was  prefent  when  they  were  taken  before       181 1. 
the  conuniffioners.  'coui7t^ 

aadanotber 

Lord  Ellsnborouoh.  —  I  fhall  hold  it  fufficient    k«*^'  ^. 
to  mew  that  the  proceedings  come  out  of  the  proper 
cuftody,  viz.  that  of  the  folicitor  to  the  commiffion. 

In  this  cafe^  however^  the  folicitor  had  been  change 
edy  and  it  could  not  be  proved  that  the  proceedings 
put  in  had  been  handed  over  by  him  to  the  perfon 
now  producing  them. 

Lord  Ejllsmborouch.  —  Some  further  evidence 
mud  be  given  that  thefe  depofitions  were  taken  under 
the  commiffion ;  but  I  fliali  confider  it  enough  to  prove 
the  iignature  of  one  of  the  commiifioners. 

This  was  done  accordrngly,  and  the  caufe  proceeded. 

Carraw  and  Marryat  for  the  plaintiffs. 

Park  for  the  defendant. 

[Attoroiet,  Vimu  snd  Tilkiiry.'] 


Halliday 
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1811; 


Tuiiaiiy,  Halliday  v.  Ward  the  slderJ 

July  9* 

J^ft'^the  ^CTION  on  a  joint  and  feveral  promiffory  note 
i^^J^*^^f  drawn  in  the  year  1805  ^7  *^  defendant  and  his 
of  himfeif  »ndB.  fon.--Plea,  affh  non  accrevit  infra  fex  annos^ 

CO  take  the  cafe  '     .  J       J 

ouCofthefUtuto     '       ' 

k  S!^.*  To  take  the  cafe  out  of  the  ftatute,  the  plaintiff  gave 
fi«ta*^t°en  "^  cvidcnce  a  letter  written  by  the  defendant,  who  is  a 
by  A  to  B.  with,  quaker  refiding  in  London,  to  his  fon  in  the  c6utitfy, 

in  the  fix  yean,    ^ .  b  .       •      ^     ^  .    .  i.      r  ti       •  r 

defiring  him  to    Withui  the  ux  years,  containmg  the  following  expret- 

**  'With  regard  to  Halliday*s  money,  thou  muft 
*^  fettle  it  thyfelf.  The  money  here  will  be  all  em- 
•*  ployed  in  the  bufinefs,  if  carried  on  with  fpirit/* 

Park  for  the  defendant  contended  that  this  was  in- 
fufficient,  as  it  did  not  amount  to  a  promife  to  pay,  and 
was  not  even  addreflfed  to  the  plaintiff,  but  merely 
called  upon  another  perfon  to  fettle  the  money. 

Lore}  Ellenborough. — This  letter  acknowledge^ 
the  exiftence  of  the  debt  within  the  fix  years,  and  the 
promife  to  pay  is  implied  by  the  law* 

The  plaintiff  had  a  verdld. 

Garrouf 
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Carrow  and  Hullock  for  the  plaintiff^ 

Pari  for  the  defendant* 

[Attornies,  fFWsmt  sod  ^JBer.] 


See  all  tbe  cafes  upon  this  point  cojle^ed  Se}w.  N.  P.  15 1 
1^2,  3.  ad  ed.      , 


Pitt   V,   SMltH.'.  WedaeOiy, 

July  za 

npHE  declaration  ftajed,  that  a  certain  agreement  was  ^JJ'^*'^. 
entered  mto  between  tbe  plaintiff  as  an  agent,  and  ron  in  t  iute  of 
the  defendant,  for  the  falq  of  an  eftate ;  and  that  the  ^^^^^It^ 
defendant  afterwards  publilhed  a  libel  conicermng  the 
plaintiff,  alleging  that  he  had  induced  the  defendant  to 
execute  this  agreement  when  in  a  ftate  of  int03dcatio9. 

Plea,  the  general  ijfue. 

The  attefting  witnefs  to  the  agreement  being  called, 
he  was  alked  in  crofs-examination,  whether  the  defen^ 
d^t  was  not  adually  in  a  ftate  of  complete  intoxica^r 
tion  when  he  executed  the  agreement. 

The  plaintiff's  counfel  infifted  that  this  quefiion  was 
irregulari  ^b^re  being  no  juftification  on  tbe  record. 

Vop.m,  D  Lord 
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i8ii. 


Lord  Ellejnborouoh. — You  have  alleged  that 
Pitt  there  was  an  agreement  between  the  parties ;  and  this 
c^'  allegation  you  muft  prove,  as  it  is  put  in  iffue  by  the 

plea  of  not  guilty:  but  there  was  no  agreement  between 
the  parties,  if  the  defendant  was  intoxicated  in  the 
manner  fuppofed  when  he  figned  this  paper.  He  had 
not  an  agreeing  mind. — Intoxication  is  good  evidence 
upon  a  plea  of  non  ejifaitum  to  a  deed,  of  non  concejfit 
to  a  grant,  and  o^non  qffumpjit  to  a  promife  (a). 

It  appeared  that  the  defendant  had  become  quite 
drunk  in  the  company  of  the  plaintiff  before  iigning 
the  agreement.  Whereupon  Lord  Ellenborough 
direded  a  nonfuit,  which  the  court  of  K.  B.  in  the  en< 

fuing  term  refufed  to  fet  afide. 

I 

Brougham  and  E.  Lawes  for  the  plaintiff* 
Carrow  for  the  defendant. 

[Attoraiei,  FiMttKi  lod  ffwjm,^ 

{a)  Cole  V.  Robinsj  Bui.  N.  in  to  drink.    Johnfon  v,  Med* 

P.  172,  licott^  3  P.  Wras.  130. 

But*  it  feems  to  have  been  In  writers  on  the  law  of  Sfcot- 

held  in  one  cafe,  that  the  mere  land,  the  dodrine  is  laid  down 

circumftance  of  having  been  in  without  any  qualification  ;  and 

drink>  Is  not  fufficient  to  avoid  dninkennefs^  however  produced^ 

a  deed  or  agreement  executed  is  confidered   as  avoiding  con- 

under  thefe  circumftances ;  and  trafis  oa  the  fame  ground  as  in- 

that  for  this  purpofe,  it  is  ne-  fanity/ 

ceflary  to  prove  that  through  "  Perfons  while  in  a  ftate  of 

tlie  management  or  contrivance  <<  abfolute  drunkennefs  and  con- 

of  him  who  gained  the  deed  or  **  fequently  deprived  of  the  ex* 

agreement^  the  party  was  drawn  '^  ercife  of  reafon^  cannot  oblige 

« themfdves : 
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"  themfehes:  but  a  lefler  dc-  «'  the  granter  is  incapable  of        1811, 

^  gree  of  dronkennefs  which  **  confcnt^     for    the    law    haa  '  \  J 

««  only  darkens  reafon,  has  not  •*  thought  it  equitable  to  pro-        Pitt 

*'  the  effed  of  annulling  the  '<  teA  thofe  who  have  not  the 

«<  coatiaa/'    ^/tfir,  Jul7a9th.  «' ufe    of  their    reafon    {even 

^  1673.     Lord  Haitan.  <«  though  they  fiould  haw  hj^ 

«  An  obligation  granted  by  "  1/  hy  their  ofum  folfy)  from 

^  a  perfon  while  he  is  in  a  ftate  **  the  fraud  or  circuoiYention  of 

«  of  abfolttte  and  total  drunk-  ««  others."    Erflc.  Inft.  8z4y5. 
<<  cnnefs  is  ineffedualj^  becaufe^ 


Vm 

Smith* 


Aaron  v.  Alexander,  Crowley  and  Solomons.  J^tf^*^^*^' 

'pRESPASS  and  falfe  imprifonment.  Pleas  not  guilty,  '^^^^'^^^ 
and  a  iuftification  under  ^  warrant  granted  by  Mr.  ^^^  ■"<*  ^ 

V-  •i»nri«       taioi.  one  appre- 

Justice  Baylby  upon  an  mdittment  found  at  the  tended  and 
Middlefex  Seiiions  for  an  aflault,  cuft(^tunder*V 

warrant,  runs 
■  the  riik  of  the 

It  appeared  that  the  plaintiff  was  not  the  perfon  r*"""*  •'•^•"f 
againft  whom  the  indidment  was  found  ;  and  that  againft  the  pro. 
being  apprehended  through  miftake  by  Alexander  i^ou^^aaing*^ 
and  CrowUyy  they  brought  him  to  a  watch-houfe  kept  ''^J^{'^ 
by  the  defendant  Solemons^^  who  was  afting  as  a  conftable,  ^^-^^  ^^  '^^ 

1  i_  i"ji_         i_i'»i-  rr»«  taining  the 

<— where  he  was  detauied  toe  whole  night.     The  next  identity  of  th« 
morning  Alexander  and  Crowley  carried  him  before  'Txht'^l^^ 
Mr.  Justice  Grose  ;  but  there  being  a  difpute  as  to  a* i' "on^** 

treipaii  and  faU^ 
imprironmeatv  if  by  the  miftake  of  the  officer  to  whom  it  wks  dire£^ed,  It  was  executed  agaioft 
«wth«r. 

In  trerpa(s  and  falfe  imprifonment  againfl  feveral,  where  one  acquitted,  certificate  graotff  und^ 
th^  W'3i*  c.  I^.  to  denrhre  t^im  of  his  cofts. 

p  2  hi% 


3« 


iSix* 
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his  identity,  the  learned  Judge  refufed  to  interfere,  and 
he  was  fome  time  afterwards  fet  at  liberty. 

It  was  firft  contended  that  Solomons  the  conftable 
and  wjitch-houfe-keeper  could  not  be  liable  in  this 
a^ipn,  as  he  was  bound  to  reqeive  the  plaintiff  w^en 
charged  in  his  cuftody  under  t^e  Judge'^  warrant. 

Xord  Ellenborough.— I  think  Solomons  was  in 
point  of  law  a  trefpaffer,  althbugh  he  had  no  means 
of  knowing  the  perfon  of  the  individual  named  in  the 
warrant. 


However,  as  Solomons  had  not  been  concerned  in 
thofe  a£ks  of  which  the  plaintiff  principally  complained. 
Lord  EX.I.ENBOROUGH  faid,  that  the  attention  of  the 
jury  muft  either  be  confined  to  the  imprifonment  in 
the  watch-houfe,  or  there  muit  be  a  Ve^di^  in  favour 
of  Solomons,    , 

The  latter  alternative  being  preferred,  there  was  a 
verdid  only  againft  Alexander  and  Crowley, 

The  plaintiff's  counfel  then  applied  for  a  certificate 
under  8  &  9  W.  3.  c.  1 1.  that  there  was  a  reafonable 
caufe  for  making  Solomons  a  defendant,  for  the  purpofe 
of  depriving  him  of  his  cofts.  It  was  contended  on 
the  other  fide,  that  this  could  not  be  done  luider  the 
circumftances  of  the  cafe. 

Lord  Ellenborough,  aft^r  referring  to  the  ftatute, 
granted  the  certificate, 

Ffirk 
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Park  and  Marryat  for  the  plaintiff. 
Garrow  and  Andrews  for  the  defendants^ 

[Attoraiei,  ffurru  aad  jlU»m.1 


Clark  v.  Mumi'ord,  Juiyxu*^ 

INDEBITATUS  affumpfit  for  work,  labouf,  and  Under . generii 

X  •  '  count  in  ittdebu 

materials.  unw  aflumpfit 

for  tvori, 

The  action  was  brought  on  a  farrier's  bill,  for  at-  urimu,  the 
tendances  on  two  horfes  of  the  plaintiff  and  medicines  tw^r{J°ntmS 
admmiftere  i  to  them.  l^rlTf^  I? 

rier  and  tor  me- 
dicines admini- 

Garrow  contended  that  the  plaintiff  could  not  re-  euro  of  the  de. 
cover  upon  fuch  a  count,  which  conveyed  no  informal  '*"***"^*  °^**' 
tion  of  the  nature  of  his  demand ;  and  that  at  any  rate 
the  medicines  muft  be  confidered  as  goods  fold  to  the 
defendant,  and  ought  to  have  been  declared  for  accord- 
ingly. 

Lord  Eljlenborough.  ~-  Any  fpecies  of  work  aiid 
labour  may  be  given  in  evidence  under  fuch  a  general 
count;  and  the  medicines  here  may  be  coniidered 
tnateriah  employed  by  the  plaintiff  in  and  about  the 
bufinefs  of  the  defendant. 

The  plaintiff  had  a  verdicl  for  his  whole  demand. 

D  3  Park 


3» 
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CLAtK 

MUMFOILD. 


Park  and  Marryat  for  the  plaintiff. 
Garrow  and  £.  Laiijes  for  the  defendant. 

[Attornies,  Gimingbam  and  GrettiiilL] 


I  have  thought  that  this  de- 
tifion  may  be  of  fome  ufe  to  the 
profeffloDy  although  the  point 
was  not  before  thought  doubt- 
ful among  gentlemen  at  the  bar. 
But  in  cafes  of  this  fort  it  is  not 
unufual.to  find  at  leaft  ten  counts 
in  the  declaration— -/«;0  for  work 
and  labour  as  a  farrier,  &c. — 
two  for  workandlabourgenerally 
^^two  for  goods  fold  and  delivered 
»— andtheybtrr  money  coun/s,  not 


omitting  motuy  hnt^  which  can 
never  be  of  any  ufe  except  where 
there  is  the  (pecific  contrad.  of 
the  lending  and  borrowing  of 
money.—- If  a  declaration  con- 
tains general,  and  jpet'tal  counts 
for  work  and  labour,  the  court 
on  motion  will  order  one  fet  to 
be  ftruck  out  as  fu{>erfluous. 
Meeke  «.  Oxlade,  i  New  Rep» 
289. 


irhurfda^r, 
July  1 1. 

Where  uoder  aa 
agreement  be- 
tween A.  and  B. 
for  the  fale  of  a 
Uafe,  B.  accepu 
a  till  for  the 
purchafe  mooey, 
and  is  let  into 
pofl*efiion  of  the 
premil'es,  it  is  no 
defence  to  an 
action  by  A* 
againft  B. 
upon  the  bill, 
thit  A.  refiifed 
to  eteoite  an 
alfignment  of  tb'a 
leafe  according  to 
9hc  agrttmcoii 


MoGGRiDOE  V.  Jones. 

'THIS  was  an  a£bion  by  the  payee  againit  the  acceptor 
of  a  bill  of  exchange  for  looL  dated  20th  July 
1810,  payable  8  months  after  date. 

On  the  above  day  the  parties,  entered  into  an  agree-^ 
ment  for  the  fale  of  the  leafe.  of  a  houfe,  for  which  the 
defendant  was  to  pay  the  plaintiff  the  fum  of  50c/.  by 
3  bills  of  exchange  at  eight,  eleven^  and  fourteen 
months*— -The  bill  in  queftion,  together  with  two 

13  *    others. 
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others^  m^Jdng  up  the  500/.  were  accordingly  accepted        18x1. 
by  the  defendant,  and  he  was  let  into  poffeffion  of  the  MoGORiDGft 
premifes ;  but  the  plaintiff  refufed  to  grant  the  leafe  in         « 
purfuance  of  the  agreement.  iouku 

Garrow  for  the  defendant,  contended  that  the  con- 
fideration  for  the  acceptance  of  the  bill  had  failed,  and 
chat  the  a&ion  therefore  could  not  be  maintained. 

Lord  Ellenborouoh. — There  was  o^ginally  an 
ample  confideration  for  this  bill  of  exchange,  and  it 
has  not  completely  failed,  as  the  defendant  has  con- 
tinued in  pofleilion  of  the  premifes.  He  cannot  fay 
imder  thefe  circumftances,  that  the  agreement  is  en- 
tirely refcinded.  He  muft  pay  the  bills  and  bring  his 
crpfs-aQion  on  the  agreement,  or  go  into  equity  for  a 
fpecific  performance. 

The  plaintiff  had  a  verdid,  which  in  the  following 
term  Garrow  moved  to  fet  afide ;  but  the  Court  of 
K.  B.  refufed  a  rule  to  (hew  caufe. 

Fark  and  '  for  the  plaintiff. 

Garrow  and  Wylde  for  the  defendant. 

[Attornies,  Rtgtn  and  fViUt.'l 


Vide  MotplR  V.  RidurdToD,  i  Campb«  40. 0.  Tje  v.  Gwynne* 
%  Campb.  346*  * 

S  4  Israel 
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i8iz. 

7^T  M?*  Israel  v.  Bxnxamik. 

i bmrffxdJare  nr^^  ^''^  ^^  aftion  againft  the  defendant  as  acceptor 
rf^  ^^^         ^^  ^  ^^^^  ^^  exchange  drawn  by  the  plaintiff  in  the 

court,  the  defen-  foUoWing  WOrds  : 
<hnt  cannot  ol>- 
jtA  to  the  fuf- 

ficiencyofihe        €<  fwo  months  aftefr  date  pay  to  me  or  ray  order 

ftanp  ou  wbicii  *     '  * 

the  hfli  is  drawa.  fToA  fterling  with  all  legal  intereft  for  the  fame/' 

Q.  Whether    -^  o  o 

■  fts.  ftamp  be 

Sff**"L*'^'        The  bill  had  a  2/.  ftamp  applicable  to  bills  above  30/. 


wi6  auuiai     aud  not  ezceedmg  5o/« 

The  defendant  had  paid  so/,  into  court  upon  the 
ivhole  declaration. 

Garraw  for  the  defendant,  contended  that  the  ftamp 
ivas  infufEcienty  as  the  bill  was  to  carry  intereft  from 
the  date  of  it,  and  therefore  a  larger  fum  was  payable 
tipon  it  than  $tU 

Lord  EllenboroUgh.  <>•  The  defendant  is  pre- 
cluded from  taking  this  objedion  by  the  payment  of 
money  into  court,  which  admits  the  validity  of  the 
inftrument.  -«-  His  Lordihip  was  likewife  inclined  to 
think  the  ftamp  fufficient,  as  there  wa^  no  intereft  due 
when  the  bill  was  drawn,  as  it  was  then^a  fecurity 
"  for  the  fum  of  50/.  and  no  more,  and  as  there  is 
always  intereft  to  be  recovered  if  the  bill  is  not  paid 
the  day  it  becomes  diie. 

Verdid.  for  the  plaintiff. 

Carrw> 
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Garrow  moved  in  the  enfumg  term  for  a  new  trial  181 1. 

in  this  caufe,  on  the  fame  ground  he  had  taken  at  ^j^^^^^-* 

nifi  prius. — The  Court  gave  no  opinion  as  to  the  v. 

fufBdency  of  the  ftamp  ;  but  clearly  thought  that  the  Bihjamiii. 
objedion  could  not  be  taken  after  the  payment  of 
money  into  court. 


The  plaintiff^s  counfel  at  the  trial  to  prove  the  pay- 
ment of  money  into  court,  firft  propofed  to  examine 
the  attorney  who  had  taken  it  out  of  court. 

Lord  Ellenborouoh.  —  You  muft  produce  th^  Payweotufmo 

*'  oty  tnto  cotitt 

rule  for  paying  the  money  into  court.    This  is  the  cm  only  be 
only  regular  way  in  which  I  can  know  on  what  counts  ^forpyh^ 
it  was  paid  in^  or  give  any  eflfedi:  to  it.  ^  '^ 

Topping  and  Marryat  for  the  plaintiff. 

Carrow  and  Nolan  for  the  defendant. 

[Attoniies,  fFtHiamfiM  and  Ajpiuatt.'\ 


i8ii. 
Atkinson  v.  Dickinson.  ThurfcUy. 

July  XI. 

f^OPLETpmed  for  leave  to  make  a  motion  in  this  ^  J«<«««  flttnn 
caufe,  which  he  fajd  was  entered  for  trial  at  the  wefiminfter 

,,  t   f     •        •    •     '  r  f       ^  Cannot  Upon  mo- 

adjoumed  uttmgs  m  London.  tion  make  an 

order  in  a  <mu1« 
w  J  entered  for  trial 
XiOrCl   ia  Loodoiu 
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f  Lord  Ellsnbo ROUGH. -—Sitting  here  at  nifiprius^ 
I  have  no  jurifdi£tion  refpefting  a  caufe  to  be  tried  in 
London.  The  motion  fliould  have  been  made  to  the 
court  in  term  time,  or  muft  be  poftponed  till  I  am 
fitting  at  nifi  prius  in  London.  In  the  mean  time,  I 
may  be  applied  to  at  chambers  to  make  an  order  upon 
a  fummons :  but  I  am  now  fitting  under  a  commiffion 
of  nifi  prius  for  the  county  of  Middlefez  ;  and  I  can« 
not  upon  motion  make  an  order  of  nifi  prius  in  a  caufe 
entered  for  trial  in  the  city  of  London. 


Antiently  all  caufes  in  Mid- 
diefex  were  tried  at  bar.  But 
this,  from  the  encreafe  of  bufi- 
neft  having  been  found  ex- 
tremely inconvenient,  it  was  en- 
a£ted  by  i8  Eliz.  c.  J2.,  that  the 
the  Chief  Juftice  of  England, 
the  Chief  Juftice  of  the  Common 
Plea8,  and  theChief  Baron  of  the 
Exchequer,  or  in  their  abfence 
two  puifne  judges  of  their  re- 
fpedive  courts,  within  term  time, 
or  four  days  next  after  the  end 
of  every  term,  might  try  in 
Weftminfter  Hall  all  manner  of 
ifiues  which  ought  to  be  tried  in 
any  of  the  faid  courts  by  an  in- 
queft  of  the  faid  county  uf  Mid- 
fflefex ;  and  that  commiffions  and 
writs  of  nifl  prius  fliould  be 
awarded  in  fuch  cafes  as  had 
beta  ttled  m  any  other  ihire  of 


the  reahn.-— TWa  puifne  judges 
were  required  to  fit  at  nifi  prius 
in  Middlefex,  in  the  abfence  of 
the  Chief  Juftices  or  Chief  Baroa 
till  12  Geo.  I.  c.  31.^  by  which 
it  was  provided  that  any  tme 
judge  of  the  feveral  courts  of  re* 
cord  in  Weftminfter  Hall,  might 
try  caufes  in  the  manner  pre- 
fcribed  by  18  Eliz.  c.  12. ;  and 
the  time  was  extended  to  the 
fpace  of  eight  days  after  the  end 
of  every  term.  By  a  fubfequent 
ftatute,24.Geo.  2.c.i8.fl5.,thi8 
time  is  ftill  further  extended 
to  fourteen  days. — In  London 
trials  at  nifi  prius  lake  place 
by  immemorial  cuftom,  and  the 
judges  (it  at  Guildhall  when  and 
as  long  as  the  exigency  of  bufi* 
nefs  requires. 


AD« 
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AJDJOURNED  SITTINGS  IN  LONDON. 


'  1811. 
DiPLOCK  and  Others,  Executors,  &c.  of  Hen-     J^^""**"'"-^ 
DBRSON  V.  Blackburn.  J^iyi^- 

'THIS  was  an  adion  of  indebitatus  afluQipfit  to  reco-  ifthemifteror 
^  Ter  the  balance  of  an  account.  ^S'^^X^ 

ihe  ftite  o(F  the 

The  only  queftion  between  the  parties  was,  whether  «ives"f  V^ 
the  defendant  had  a  right  to  take  credit  for  a  fum  of  dli^IJil^nE^g- 
134/.  under  the  following  circumftances :  ^rfirojT^tbi 

belonpco  his 

The  teftator  who  commanded  a  fhip  of  which  the  ^^1)^11117  luvl 
defendant  was  owner,  when  at  the  Cape  of  Good  Hope  ^JI^aI^ 
had  occafion  to  draw  a  bill  upon  England  on  account  fuc!?'''^***^ 
of  the  fliip  for  about  1500/*   From  the  ftate  of  the  ex-  to  their  own  u(e. 
change  at  that  time,  he  received  as  a  premium  for  this 
bill  the  fum  of  money  in  dlfpute.    . . 

Park  for  the  plaintiffs,  contended  that  the  134/.  be-* 
longed  to  the  teftator,  and  offered  to  call  witnefies  to 
prove  that  it  is  ufual  for  the  captain  of  a  fhip  under 
thefe  circumftances  to  be  allowed  for  his  own  benefit 
any  advantage  arifing  from  the  ftate  of  the  exchange. 

Lord  Ellenborouoh,— I  am  clearly  of  opinioii 
that  this  premium  belonged  to  the  owner  and  not  to 
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i8ii.  the  captain.  If  a  contrary  ufage  has  prevailed,  it  ha9 
been  a  ufage  of  fraud  and  plunder.  What  pretence 
can  there  be  for  an  agent  to  make  a  profit  by  a  bill 
upon  his  principal  ?  This  would  be  to  give  the  agent 
an  intereft  againfl  his  duty.  L  believe  that  in  this  very 
way,  fervants  of  the  public  abroad  have  been  guilty  of 
enormous  peculation.  The  teftator  vsras  undoubtedly 
bound  to  debit  himfelf  for  the  134/.  as  much  as  for 
any  other  fum  of  money  he  received  on  the  defendant's 
account. 

Plaintiffs  nonfuited« 

Park  and  Gafelee  for  the  plamtiffs. 

Garrow  and  Campbell  for  the  defendant/ 

[AttornieS)  Bageley  and  Nitid,'] 

See  the  cafes  upon  this  fubjed  coUeAed  in  a  late  valnabkpubli- 
cation^  Pahyt  Law  6f  Principal  and  jigmU  p*  41* 


Johnson  v.  Machi£lsni^ 


trforeignfiiiort  A  CTION  for  feamen's  wages  alleged  to  have  been 
ownc^yblf.         earned  on  board  a  Papenburgh  (hip  called  the 

fore  die  com- 

mencemeot  of  a  Toyace,  that  the  j  will  not  fue  the  captain  for  any  money  abroad,  but  be  £itis6ed  with 
what  he  may  adfance  them  in  dedudion  ol  their  wages  tiU  they  retum  hoiQCi  they  cannot  maintjui 
an  adion  agatnft  him  £«  w«gei|  ia  tho  count  of  this  country. 

Waak. 
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"Waakfaanikeid,  of  which  the  defendant  was  mafter,       |8ii. 
in  a  voyage  from  Gotienburgh  to  London.  ^  ,  ^ 

The  (hip  was  feized  by  an  Englifli  cniizer,  and  Machiil- 
iibelled  in  the  Court  of  Admiralty ;   but  afterwards 
reftored. 

The  defence  was  refted  on  the  third  article  of  the 
agreement,  figned  by  the  plaintiflF  and  the  other  ma- 
riners belongmg  to  this  Ihip  before  the  commencement, 
of  the  voyage : 

|II.  **  That  they  would  not  in  foreign  parts  pro- 
^*  fecute  payment  of  any  money  whatever  of  the 
•*  captain,  but  be  fatisfied  with  what  he  might  be 
f^  pleafed  to  advance  them  abroad  in  dedudion  of  their 
?<  wages." 

Topping  for  the  plaintiff*,  contended  that  this  was  no 
bar  to  the  prefj^nt  action.  The  parties  by  their  private 
agreement  could  not  ouft  the  jurifdidion  of  our  courts*  . 
The  plaintiff"  might  be  liable  in  his  own  country  for 
fuing  here;  but  the  only  thing  to  be  confidered  in 
this  caule  was,  whether  the  wages  were  due.  The 
agreement,  befides,  was  made  abroad,  and  could  not 
be  enforced  in  this  country, 

•  Lord  Ellenborough,— If  this  were  merely  the 
regulation  of  a  foreign  government,  I  fhould  leave 
that  government  to  enforce  it  by  punifhing  the  infrac? 
tion  of  it,  or  by  any  other  means  that  might  be 
more  effectual.  But  by  the  perfonal  contradl  between 
the  individu^s  before  the  court,  it  is  exprefsly  flipu* 

fete4      ^ 
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lated  that  the  mariners  ihall  not  fue  the  captain  for 
wages  in  foreign  parts.  It  is  impoflible  for  me  to  fay 
that  this  ftipulation  is  void.  There  may  be  great  reafon 
MAsajxx^  for  protecting  the  captain  from  fuits  in  foreign  coun- 
'  tries,  where  he  may  have  no  funds  to  anfwer  the 
demands  of  the  mariners ;  and  it  may  be  conducive 
to  the  interefts  of  commerce  that  the  mariners  ihould 
have  the  (Irongeft  inducement  to  remain  in  the  (hip  till 
the  adventure  is  completed.  The  rate  of  wages  might 
be  in  part' determined  by  the  condition  that  they  were 
not  demandable  till  the  (hip's  return  home.  The 
agreement  was  made  abroad ;  but  it  is  tranfitory ;  and 
.we  are  bound  as  far  as  we  are  able  to  give  it  th^  fame 
conftrudion  and  eSeSt  which  it  would  receive  in  the 
country  where  it  was  made. 

The  caufe  was  afterwards  referred. 

Topping  and  EJpinaJi  fbr  the  plaintiffl 

Garrow  and  Copley  for  the  defendanL 

[Ateorntes,  Jti^itiglam  and  WilUit.'\ 


Vide  Gienar  t>,  Meyer,  x  H.  BI.  603.    Halle  v.  Heitman,  Abb. 
Shipp.  P.IV.CII.  $7- 


P«LVA|«L|l 
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i8xf. 
Delvalle  v.  Plomer,  Ent.,  and  Anothen        Monday, 

iuly  ift. 

npHIS  was  an  adion  againft  the  SheriflFof  Middlefex  ft ;»  not  a  rut:. 
for  a  fcdfe  return  of  nulla  bona  to  a  writ  oi  fieri  tbn"V5»e  **" 
facias  fued  out  upon  a  judgment  againft  one  Martha  ^^^^^^^^ 
Lyalle.  P'?f *?•?•«*  5*« 

^  individual  agauift 

whofe  perTon  or 

It  was  proved  that  between  the  tefte  and  return  of  hasiheappdm. 
the  writ,  Mrs.  Lyalle  had  houfehold  furniture  and  "^^l^^^^ 
other  property  in  her  poKTeffion,  within  the  defendants'  "««  mmifter 

,.••;«  «  i  /v  •  ^    •  r      9       t  t  tt  oqr  court,  «€ 

baiuwick,  more  than  fufficient  to  fatisfy  the  debt.  ti^t  oocice  of  * 

this  has  been 
ftuck  up  at  chft 

The  defence  was,  that  flie  wa^  boufekeeper  to  the  u„'eff 'hf^ 
public  Minifter  at  our  Court  from  the  Prince  of  Hefie,  |°*".*7f "*  **• 
and  that  her  goods  were  therefore  privileged  from  in'anaa'ioa 
being  taken  in  executbn,  under  flat.  7  Ann.  c.  la.  by  ^{^tu^tt^ 
v^hich  it  is  provided  that  ••  all  writs  and  procefs  agamft  [JJ"^, ''*(j,^"*' 
**  the  perfon  or  goods  of  an  ambaffador,  or  other  that  the  appoint- 
**  public  minifter  of  a  foreign  prince  or  ftate,  or  the  cobunUe. 
**  domefiic  fervant  of  fuch  ambaffador  or  pubUc  mi- 
^^  nifter,  (hall  be  utterly  null  and  void  to  all  intents 
««  and  purpofes  whatfoever/' 

In  fupport  of  this,  the  defendants  gave  in  evidence . 
a  certificate  from  the  Secretary  of  State's  office,  that 
the  perfon  therein  named  is  the  public  Minifter  at  our 
Court  from  thePrinc^ot  HefTe, — a  written  appointment 
from  this  perfon  conftituting  Mrs.  Lyalle  his  houre-« 
keeper,— and  a  notice  ftuck  up  in  the  Sheriff's  office, 

intimat* 
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1811.       intimating  that  ihe  was  one  of  the  HefGan  Minifter's: 
^EVYAi^Z^  domeftic  fervants. 

and  Another  '^^  plaintiff's  counfel  propofed  to  prove  in  rcply^ 
that  this  was  colourable  and  fraudulent ;  and  that  at 
the  period  in  queftion  Mrs.  Lyalle  kept  a  common 
boarding-houfe,  and  was  a  dealer  in  coals* 

^  On  the  part  of  the  defendants^  it  was  denied  that 
this  inquiry  could  be  gone  into  in  the  prefent  adion* 
The  Sheriffs  were  bound  by  the  appointment  of  Mrs. 
Lyalle  ^s  the  ambaflador's  houfekeeper,  and  the  notice 
(luck  up  in  their  office*  They  might  be  eJipefted  to 
inquire  who  the  perfon  wa$  that  granted  the  appohit* 
ment :  they  had  dope  fo  at  the  Secretary  of  State's 
office,  and  found  he  was  recognized  by  our  govern- 
ment as  the  ambaffador  of  a  Sovereign  Prince.  It 
was  tmpoffible  for  them  to  go  farther,  or  to  inveftigate 
what  particular  fervices  were  rendered  by  this  lady  to 
His  Excellency* 

hprd  Ellenborough.  ^i^  I  think  it  is  a  h€t  now 
-  to  be  tried  whether  Martha  Lyalle  really  was  a  fervant 
to  this  public  minifter  ?  If  (he  was  not,  the  appointor 
ment  and  notice  are  mere  nullities,  and  her  goods 
ought  to  have  been  taken  in  execution  according  to 
the  exigency  of  the  writ.  The  Sherifis  might  have 
known  that  (he  was  not  the  domeftic  fervant  of  any 
one,  if  fhe  was  publicly  keeping  a  boarding  houfe  on  her 
own  account ;  and  at  any  rate,  this  i$  one  among 
many  other  queftions  which  Sheriffs  in  the  execution 
pf  procefs  pipit  d^terpiine  ^t  their  own  periU    |n  c^ea 

of 
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of  real  difficulty  they  may  call  for  an  indemnityt  and       181 1. 
the  Court  will  enlarge  the  time  for  their  making  their  ^j^^"^-^^^ 
Tetam  till  an  indemnity  is  given  (a).  The  provifion  that        v. 
traders  (hall  not  be  proteded  by  the  ftatute,  peculiarly     f^^lu    ^ 
fliews  the  neceffity  of  tracing  tiie  real  charader  of  the 
fuppofed  domefUc  fervant  in  an  a£Uon  of  this  fort. 

It  \7as  fatisfadorily  proved  that  Mrs.  Lyalle  at  the 
period  m  queftion,  did  keep  a  boarding  houfe  on  her 
own  account,  and  was  a  dealer  in  coals. 

The  plaintiff  had  a  verdict 

Carrtw  and  Lowes  for  the  plaintiff. 

J^ark  and  Cemyn  for  the  defendants. 

[AttornifSy  Ptarte  and  Smith.]    - 


(tf)  In  this  rcrj  cafe  the  Sheriffs  had  heen  indemiiified  before 
th«7  returned  nulia  bona. 


FoRSTER  V.  Taylor  Gbkt.  one,  &c.  MomUy^ 

July  %%» 

^HIS  was  an'  aftion  by  the  landlord  of  the  Three  Tons  wher«  t  prim* 
Tavern  in  the  Borough  of  Southwark,  for  a  dinner  ^J^ST^ 

the  exptnc*  of 
mmntauimfth^  jury  fummoDed  to  iflefs  the  value  of  property  taken  under  the  adt  this  does  not  ex- 
tend to  a  dinner  at  a  uvem  given  to  the  jury  after  delivering  in  their  verdid. 

Where  a  party  of  feveral  perfons  dine  together  at  a  tavern,  they  are  jointly  litUe  for  the  whola 
ezpence»  and  not  merely  each  for  hb  own  Ihare. 

Vol.  ni.  E  furaiihed 
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i8 1 1.       itirnifhed  by  him  to  the  Jury  fummoned  to  affefs  the  va- 
'^FoRSTER^  ^^^  of  property  under  a  private  a£t  of  parliament^  and 
v»         eaten  by  them  after  they  had  delivered  their,  verdifi. 
Taylor. 

The  plamtiff  at  firft  refted  his  cafe  upon  the  words 
of  the  aft,  by  which  it  is  provided  that  the  expence 
of  maintaining  the  jury  (hall  be  borne  in  a  particular 
manner  which  would  have  made  the  defendant  liable 
a^  attorney  for  one  of  the  parties.  The  counfel  ftated 
that  it  was  the  conftant  pra£Uce  upon  fuch  occafions 
to  provide  a  dinner  for  the  jury  after  the  bufinefs  was 
over ;  and  it  was  often  pointed  out  in  thefe  afts  of 
parliament  by  whom  the  expence  fhould  be  borne, 
—  But 

Lord  Ell£N.borouc^h  was   of  opinion  that   the 

words  could  not  be  extended  to  a  dinner  of  this  fort, 

and  that  the  legiflature  could  not  be  underftood  to 

have  fanftioned  a  fyftem  of  junketmg  among  jury^ 

,  men. 

It  appearing,  however,  that  the  defendant's  clerks, 
by  his  permiffion,  had  partaken  of  the  dinner;— 

Lord  Ellekbo ROUGH  thought  that  this  made 
him  liable  ;  and  that  the  undertaking  being  joint,  and 
there  being  no  plea  in  abateihentj  he  was  liable  for 
the  whole. 

The  plaintiff  therefore  had  a  verdift  for  the  amount 
of  his  bill. 


Park 
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Fork  and  Nolan  for  the  plainiiflF. 

Garrow^  and  D.  Pollock  for  the  defendant* 

[Attoniiet,  Alc^k  and  TayUr.] 


l8ll. 


In  RoL  Mr,  «  jfaion  fur 
eafi"  24.  15.  the  fame  dodrine 
is  laid  down  as  to  the  joint  lia- 
biUty  of  perfons  partaking  of  a 
tavern  dinner^  —  with  this  diftinc* 
tion,  that  thofe  who  are  invited 
a^e  not  liable  to  the  landlord,  if 
be  knew  that  fa6L    It  is  faid,  if 

A.  inTite  B.  **  a  manger  et  6oier 
en  !e  meafon  dt  J.  S.f  quant  al 
bofte^  amltidcux  font  liable  a  pater 
le  rechning^    ntfi  le  hofie  conufi 

B.  iPrftre  invite.** 


But  the  officers  of  a  regimen* 
tal  mefs  are  only  feparafely  lia- 
ble, each  for  his  own  (hare. 

Brown  ▼•  Doyle  and  others* 
Sittings  after  M.T.  ijSS.  Cor. 
Lord  Kenyonp 


This  was  an  a£^ion  for  pro- 
▼ifions  fumifhed  for  the  ufe  of  a 
mefs  of  officers  in  camp,  the  de« 
fendants  and  others  compofing 
the  mefs.— Plea,  non  ajfumjfiu 

A  paper  containing  the  ac- 
count vras  proved,  which  Was 
delivered  by  another  of  the  mefs' 
to  plaintiff  with  the  word  *'paid" 
upon  it,  intimating  that  his  pro- 
portion was  paid* 

Lord  Kenyom  thought  this 
fhewed  that  the  plaintiff  meant 
to  charge  them  feverally.  He 
alfo  thought  that  originally  they 
were  only  feverally  liable ;  and 
the  verdi&  was  for  the  4efe&v 
dantSf 


^^mm 


Gantt  v.  Mackenzie. 


Tuefiiay, 
July  S3, 


n[^HIS  was  an  adion,  on  a  bill  of  exchange  for  1000/.  in  an  afiioa 
^  drawn  at  Barbadoes  the  8th  of  February  1809,  by  ^f^VSr 

bill  gf  cxchaose 
dishonored  here  for  non-accepcance,  where  the  pUintilT  it  allowed  a  ptr  eentagi  in  Bjuat  of  dainsg«% 
be  If  only  cmitled  tv  intereft  from  the  day  when  the  biU  ouj(ht  to  h^vt  been  paid. 

£  2  the 
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the  defendant  on  Scoit^  Idles  &f  Co.  in  London,  pay- 
able to  the  plaintiff  at  60  days  fight. 

The  bill  was  refufed  acceptance  on  the  17th  April 
1809,  and  was  afterwards  prefented  for  payment  on 
the  19th  June  following,  and  again  difhonoured. 

The  only  queftion  was,  from  what  period  interefl: 
vas  to  be  calculated. 

Lord  Ellekborough  left  this  upon  the  cuftom 
,  of  merchants,  to  the  gentlemen  of  the  fpecial  jury ; 
who  iaid,  the  holder  of  the  bill  was  entitled  to  io/« 
per  cent,  as  damages,  and  that  intereft  was  to  be 
allowed  only  from  the  time  when  the  bill  was  pre- 
fented for  payment ;  and  Mr.  Waddingtonj  the  fore* 
man,  obferved  that  he  had  known  it  fo  fettled  in  a 
cafe  before  Mr.  Justic£  Bux^ler. 

Verdia  accordingly* 

Garrow  and  Gafelee  for  the  plaintiff. 

The  Attorney  General  and  Parl^  for  the  defendant. 

[Attorniet,  Cregfw  Mf  Ct-  and  Humpbrfys.] 


WH«i»  there  But  io  a  cafe  of  Harrifon  ▼•  claim  any  per  centage  upon  the 

u  no  alloMniiM  X)ukpM  tried  the  lame  fktings,  principal  at  daouiget»  and  wat 

f^in'^it  til.  which  wat  an  adion  againft  the  allowed  intereft  from  the  timt 

titled  to  iDtcrfft  indorfer  of  a  biU  of  exchange  the  bill  was  dilhonoured  for  non- 

IhTbiU tridif.  ^«^  **P«"  England  from  N.  acceptance. 

honored  for  noa-  $•  iViJei,  tht  plaintiff  did  not 

•cetpuat^  BbLLAIRS 
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x8zi« 

BeLLAIRS   and   another  v.  EbSWORTR.  WedMfiUy, 

'pHIS  was  an  aftion  of  debt  on  bond  dated  7th  Au-  if  A-bawow 

gull  1806,  executed  by  the  defendant,  one  Philip  dncaum^ 
Nott,  and  one  John  Nott,  by  which  they  bound  them-  JX^ii^  to 
felves  jointly  and  feverally  in  the  penal  fum  of  1500/.  Jfor«flfi»n» 
under  the  following  condition :  c«ired  by  c  for 

B.*|  uT*!  woA 
CiftcrwardSt 

«  Whereas  the  above  bounden  Philip  Nott  hath  for  r^^^^jjali 
fome  time  pail  aded  as  the  agent  for  the  faid  A.  and  h  ^  ^""^^i 
BellairSy  in  the  receiving  of  varbus  large  fums  ofdoetnocnuiid 
money  for  them,  and  the  faid  Philip  Nott  will  ccmtinue  ^^^fwont^Ahf  ' 
to;  receive  money  and  other  things  on  their  account.  ^eMh^&nM- 
And  whereas  the  better  to  fecure  the  faid  A.  and  J.  tk»of  thepnu 
fieUairs  the  payment  of  all  fuch  fum  and  fums  of 
money,  which  at  any  time  hereafter  fhall  be  in  the 
lumds  of  the  faid  Philip  Nott  belonging  to  the  faid 
A.  and  J.  Bellairsy  the  Taid  Philip  Nott  hath  propofed 
and  agreed  to  execute  this  prefent  bond  of  indemnity^ 
and  hath  prevailed  on  the  (aid  John  Nott  and  John 
Ebfworth  to  become  furety  for  and  to  join  with  him 
the  laid  Philip  Nott  in  the  execution  hereof,  and  to 
guarantee  the  faid  A.  and  J.  Bellairs  and  the  furvivor 
of  them  againft  any  lofs  they  may  happen  to  fuftain 
on  account  of  their  confidence  in  the  faid  Philip  Nott 
touching  the  matters  aforefaid :    Now  the  condition  of 
the  above  written  obligation  is  fuch,  that  if  the  above 
'  bounden  Philip  Nott,  his  bars,  executors  and  adminif- 
trators  do  and  (hall  from  time  to  time,  and  at  all  times, 

E  3  as 
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/ 

r 

tSii.       as  often  as  he.  or  they  fliall  be  thereunto  required  by 
^^  '  the  faid  A.  and  J.  Bellairs,  or  the  furvivor  of  thenf, 

i5ELLAIRS 

and  Another  make,  draw  out  and  deliver  unto  them,  or  the  furvivor 
\^  '^'  of  them,  a  true  and  iuft  account  of  all  fuch  fum  and 
fums  of  money,  bonds,  bills  of  exchange,  promiffory 
notes,  or  other  fecurities  for  money,  which  he  the  faid 
Philip  Nott,  Ihall  or  may  hereafter  receive  or  be  ih« 
trufted  with  for  and  on  account  of  the  faid  A*  and  J. 
Bellairs  or  the  furvivor  of  theip;  and  if  the  faid  Philip 
Nott,  his  heirs,  executors  or  adminiftrators  (hall  and 
do,  from  time  to  time,  and  at  all  times  hereafter, 
wheii  thereunto  required^  pay  or  caufe  to  be  paid 
vnto  the  f$^id  A»  a|id  J.  Bellairs  or  the  furvivor  of 
theiii)  all  fuch  fum  and  fums  of  money  which  the  faid 
Philip  Nott  fhall  hereafter  receive  or  be  intruded  with  ^ 
for,  or  on  account  of  the  faid  A.  and  J.  Bellairs  or  the 
fprviyor  of  them,  and  alfo  ihall  when  thereunto  r^- 
quefted,  deliver  unto  the  faid  A.  and  J.  Bellairs  pr  the 
furvivor  of  theni,  all  fuch  bonds,  bills  of  exchange, 
promiiTory  notes,  or  other  fecurities  for  money,  which 
Jie  the  faid  Philip  Nott,  fhall  or  may  hereafter  receive 
or  be  intruded  with  for  or  on  their  account ;  and  if 
ihe  faid  t^hilip  Nott  fball  conduct  binifelf  truly,  judiy 
jind  honeftly  towarcjs  the  faid  A.  ^  J.  Bellairs,  and  the 
furvivor  of  them,  in  all  his  dealings  and  tranfadions 
^ith  them  or  the  furvivor  of  them  touching  the  mat- 
ters aforefs^id,  then  the  above  written  obligation  to  be 
void,  &c. 

The  defendant,  after  craving  oyer,  pleaded  that 
Philip  Nott  had  accounted  &c.  according  to  the  con- 
dition of  the  bond. 

The 
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The  replication  affigned  feveral  breaches,  in  not       x8ir 
paying  over  money  received  by  Philip  Nott  for  the    gg flairs 
plaintiffs'  ufe,  and  Another 

V, 

Ebs  worth; 
It  appeared  that  the  MefTrs.  Bellairs  being  bankers 

in  the  country,  had  employed  Mr.  P.  Nott  as  their 

agent  in  London,  to  receive  and  pay  money  and  fecu- 

rities  on  their  account.     He  had  no  partner  before 

or  at  the  time  the  bond  was  executed  ;  but  he  fubfe- 

quently  entered  into  partnerfliip  with  two  perfons  of 

the  name  of  Mingay,  and  carried  on  bufinefs  wijh 

them  under  the  firm  of  Mingay,  Nott  &f  Co.  '  The 

plaintiffs  continued  to  deal  with  the  new  partnerfliip 

as  they  had  before  done  with  P.  Nott  alone,  till  June 

1810,  when  the  houfe  failed.     A  confiderable  fum  of 

money  was  then  due  from  them  to  the  plaintiffs  ;  but 

every  thing  had  been  regularly  paid,  which  had  been 

received  by  P.  Nott  only  before  the  formation  of  the 

partnerfliip. 

Garrow  for  the  plaintiff^,  contended,  that  the  defi- 
ciency at  the  time  of  P.  Nott's  failure  was  a  clear 
breach  of  the  condition  of  the  bond.  The  money  due 
h^d  beep  received  by  him,  although  he  had  received  i: 
conjointly  with  two  qthers.  Could  it  be  faid  then 
that  he  had  ^<  paid  or  caufed  to  be  paid  to.  the  plain- 
tiffs allluch  fum  and  fums  of  money  which  he  had  re- 
ceived or  been  entrufl:ed  with,  for  or  on  account  of 
the  plaintiffs,  or  that  he  had  condu£ted  himfelf  truly, 
juftly  and  honourably  towards  the  plaintiffs  in  all  his 
dealings  and  tranfaftions  with  them  ?"  The  defendant, 
as  furety,  took  ppon  himfelf  the  rifl?  of  P.  Nott  en- 

E  4  tering 
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i8ix;  termg  into  partnerfbip  with  improper  perfonsi  and 
^iLLAias^  ^^^^^®  ^^^^  *^^  ^  8^^  conduft  as  the  plaindfl^ 
and  Another  agent,  whether  a£ting  feparately  or  in  conjundioa 

Lord  Ellsnborough.— The  defendant  vfzs  furetf 
for  Philip  Nottj  and  not  for  Mingay^  Nott  &f  Co. 
When  the  plaintiffs  entrufted  their  agency  to  the  new 
firm,  the  defendant's  refponfibility  was  at  an  end* 
He  by  no  means  undertook  for  the  good  condu&  of 
any  fiiture  partner  with  whom  P.  Nott  might  aflb- 
ciate.  The  recital  and  the  whole  fcope  of  the  condi- 
tion (hew  that  the  furetylhip  was  confined  to  P,  Nott 
individually. 

Plsuntiffs  nonfuited. 

Garrtnp  and  Gumey  for  the  plaintiff's^ 

Park  and  Marryat  for  the  defendant. 

[AttoRuesi  Adtm  and  Dnitt^ 


So  if  there  be  a  bond  condi*  D.,  on  the  death  of  one  of  the 

tioned  for  payment  to  A.»  B.y  partners^  the  obligation  ccafes. 

and  C.>  of  all  funM  advanced  by  Strange  v.  Le^  3  £aft,  484. 
them     their  banking  houfe  to 


HoARB 


r 
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itxi. 
HoARB  AKO  4>Ta£R8  V.  GrAHAM  AHI>  ANOTHER*    WedMfibj. 

nrHIS  was  an  adion  on  a  promiflbry  note  for  4500A  ^"J?[^J"^ 
dated  19th  Odober  i8io,  made  by  GibiM  ^  m^WoT 
Boyce^  payable  to  the  defendsmts  two  months  after  S^|^^ 
date,  mdorfed  by  them  to  Grill  tf  Sen,  who  in*  3257^3^ 
dorfed  it  to  the  plaindfl^  «Bi»aiii«nt  ea. 

*  tend  into  wIim 

k  watdnwo. 

The  defence  fet  \ip  was,  that  the  note  had  been  ^wJaTl^^ 
drawn  as  a  collateral  fecurity  for  certain  advances  STrimSli 
made  by  the  plaintiffs  to  Grill  Csf  Son;  that  at  the  edwheahu. 
framing  of  the  note,  the  defendants  refufed  to  indorie 
it,  unleis  the  plaintiffs  would  agree  that  it  ihould  be 
renewed  when  it  became  due }  that  the  latter  acceded 
to  this  condition,  and  that  they  afterwards  demanded 
payment,  inftead  of  calling  for  a  renewal* 

Lord  EL1.SKBOROUGH. — I  don't  thmk  I  can  admit 
evidence  of  this  fort.  What  is  to  become  of  bills  of 
exchange  and  promiffory  notes,  if  they  may  be  cut 
down  by  a  fecret  agreement  that  they  fliall  not  be  |)ut 
in  fuit  ?  The  parol  condidon  is  quite  inconfiftent  with 
the  written  inftrument.  This  purports  to  be  a  pro- 
miflbry note  payable  two  months  after  date^  Tou  fay 
it  was  not  payaJ>le  at  the  end  of  that  time,  and  that 
when  the  two  months  had  expired  the  payees,  inftead 
of  the  money,  were  to  have  another  promiffory  note. 
I  will  receive  evidence  that  the  note  was  indorfed  to 
the  plaintiffs  as  a  truft }  but  the  condition  for  a  re* 

newal 


jl  .        CASES  AT  NISI  PRIU8, 

1811.       newal  entirely  contradids  the  inftrument  which  the 

^  HoARE    '  defendants  have  figned.     Such  an  agreement  refts  in 

and  dther^   confidence  and  honour  only,  and  is  not  an  obligation 

^  ''•         of  law.   There  may,  after  a  bill  is  drawn,  be  a  binding 

iiQd  Another,  promife  for  a  valuable  confideration  to  renew  it  when 

due ;  but  if  the  promife  is  cotemporaneous  with  t}ie 

drawing  of  the  bill,  the  law  will  not  enforce  it.     This 

would  be  incorporating  with  a  written  contra6t  an 

incongruous  parol  condition,  —  which  is  contrary  to 

firft  principles.    There  muft  be  a 

Verdi^l  for  the  plaintiffs. 

The  Attorney  Generaly  Garrow  and  Marryaf  for 
the  plaintiffs. 

P4rk  and  Scarlett  for  the  defendants* 

[Attornies,  Dawei  aod  PalaferJ] 


So  in  an  adion  on  a  policy  of  place  different  from  that  infert- 

iofurance,    evidenoe  cannot   be  ed  in  the  policy.     Kaines  «. 

received  of  a   parol  agreepien^  l^pightlyi  3kin.  454. 
that  the  rifk  (hould  begin  at  ^ 


]■       .  Ui 

Friday,  July 46.  PoVNTON  V.  FoRSTER  4ND  OTHERS. 

inTnaaion*for  C^^^  ^^^  malicioufly  fuing  out  a  commii&on  of 

maliciouny  juing  baukrUpt. 

out  a  commiliion 

of  bankrupt,  it  is  a  fatal  variance  to  aUcdgf,  that  the  defendant  dit^  the  comQiiOwm  out  of  the 

Tlie 


V' 
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The  declaratiQn  ftated  that  the  defendants,  without  jgn. 
any  reafonable  or  probable  caufe  whatfoever,  fued  and 
profecuted,  and  caufed  and  procured  to  be  fued  and 
profecuted  out  of  His  Majejlfs  High  Court  of  Chancery  Torster 
againft  the  plaintiff  a  certain  commiffion  under  the 
great  feal  of  Great  Britain,  founded  on  the  feveral  fta- 
tutes  made  and  then  in  force  concerning  bankrupts,  &c. 

The  Con^miflion  being  put  in,-^ 

Fark  for  the  defendant,  objefted  that  it  was  mif- 
defcribed  in  the  declaration,  as  it  did  not  iflue  out  of 
the  High  Court  of  Chancery.  The  jurifdiftion  of  the 
perfon  who  holds  the  gres^t  feal  in  bankruptcy  is  quite  . 
diftinft  from  his  jurifdiftion  as  Lord  High  Chancellor. 
The  Mafter  of  the  Rolls  may  reprefent  him  in  the  latr 
ter  capacity,  but  cannot  fit  upon  the  moft  trifling 
bankrupt  petition.  A  commiflion  of  bankrupt  does 
not  iffae,  like  original  writ^,  from  the  great  officina  bre^ 
vium  in  tile  Court  of  Changery  ;  but  it  paiTes  under 
the  great  feal  by  virtue  of  certain  afts  of  parliament^ 
and  has  no  more  its  origin  in  the  Court  of  Chancery 
than  a  patent  for  a  new  invention. 

The  Attorney  General  and  Holroyd,  contra,  pointed 
out  that  the  commii&on  was  iffued  upon  apetitioa 
addreffed  to  "  John.  Lord  £ldon,  Lord  High  Chan- 
cellor of  Great  Briti^in^**  and  was  adiually  figned  by 
him  "  Eldon,  C."  They  contended  that  commiflions 
Mued  by  the  Lord  Chancellor  might  without  impro^ 
priety  be  faid  to  iffue  out  of  the  Court  of  Chancery  j 
and  at  any  rate,  that  this  defcription  of  the  commiffioa 
might  be  »ej^ed  as  furplufage,  and  i^  was  enough'to 

prove 
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^*"'  prove  that  it  iflued  under  the  great  feal  of  Great 
FoTNToii  Britain,  ^ich  would  have  been  enough  to  ftate  in 
^  V-        the  declaration. 

FoRtTKR 

Lord  Ellbnborouoh  was  inclined  to  think  diat 
the  declaration  contained  a  £ital  mifdefcription  of  the 
commiffion,  but  iaved  the  point  at  the  requefl:  of  the 
plaintiflfs  counfel  (a> 

^fo^d^'ntt  "^^  declaration  further  alleged,  that  the  ^d  com- 
tiptiom  ditt  miffion  was  afterwards,  on  the  application  and  petition 
wMduiyfuper.  of  the  plaintiff  preferred  to  the  Right  Honourable 
^a^^^.  John  Lord  Eldon,  Lord  High  ChanceUor  of  Great  Bri- 
ZSo^  *^»  ^'^^y  fttperfeded. 

■mcidig  itto 

H^ff^MnL  To  fupport  this  allegation,  an  order  was  put  in, 
figned  by  the  Lord  Chancellor,  directing  the  commif*- 
iion  to  be  fuperfeded.— But 

Lord  Eli^bnborough  was  of  opinion  that  this  was 
fefuffident,  and  that  it  was  neceflary  to  produce  a  writ 
cf  fuperfedeas  under  the  great  feal  (b). 

Plaintiff  nonfuited. 

The  Attorney  General^  Garrow  and  Holrajd  for  the 
plaintiff. 

Park  and  Richdrdfon  for  the  defendant. 

[AttoiBieS,  BUeiUck  and  Wstiuu."} 

•I  ■ ■  <       I    I    I      I* 

(tf )  Fide  Chapman  ^.  Pick*    licious  arreft,  to  fliew  the  former 

crfgilly  a  Wilt.  145.  fuit  deierminedy  it  it  not  enough 

{i)  So  IB  an  aAion  for  a  ms^    to  put  in  a  Judge'^order  to  ftaf 

pro» 
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proccedbga  on  payment  of  coftiy  ooodMrwifethanbyanentryof.  ^     iBcit 

and  to  prove  that  the  coftt  were  a  nolle  pro/eqmf  the  Court  held 

paid  accordingly.    1  Efp.  N.  P.  that  this  evidetace  did  not  fup* 

Caf,  8o.—- And  where  it  was  al-  pott  the  declaration;  for  the 

kged  in  an  adion  for  the  ma«  nolle  frofequi  is  a  di&harge  at 

ladottt  profecotian  of  an  iodift-  to  the  indi6tment»  but  it  is  not  an 

nent,  that  the  fJaintiff  was  /r->  acquittal  of  the  crime.    God* 

^imo  modo  aequietafvi,  and  it  dardv.Smithi  Salk.  az.6Mod« 

appeared  that  he  was  acquitted  a6x.  S.C. 


Blackburk  and  another  t;.  Thompson.    tnUy.j^tf, 

TptnS  was  an  affion  on  a  policy  of  infurance  dated  JSi^tSl? 

dift  December  1807,  on  the  cargo  of  the  £//»i^^i&  thtmiSiis 
and  Mary^  **  at^  and  from  London,  until  the  lhip*s  amntrjuid 
«(  arrival  at  her  lafl:  port  or  place  of  trade  and  difcharge  CX'ifll^^^ 
*♦  in  Hayti  (formerly  called  St.  Donungo)/'  uliSTftiu 

nioQ  and  in  th« 

The  veffel,  under  Britifli  colours,  failed  from  London  rfiS'iSSv? 
in  November  1807,  with  a  cargo  of  dry  goods,  pro-  JJ^^^ 
vifions  and  vdne,  the  property  of  the  plaintiffs,  bounci  without  any 
for  St.  Domingo.  .  In  the  month  of  January  following^    ^^ 
Ibe  arrived  at  Cape  Frangoisy  then  undar  the  dominion 
of  Chri/lopbe^    Here  the  plaintiff's  agent  fold  and 
delivered  about  a.  fifth  part  of  the  cargo,  and  con-    ' 
traded  wit^  the  Intendant  of  Chriftophe  for  the  fale 
of  the  remainder^  deliverable  at  St.  Manfs^  another 
port  under  the  dominion  of  the  fame  chief.    The  fliip 
was  proceeding  thither  when  flie  was  captured  by  his. 
Majefty's  (hip  Dadalus  and  carried  into  Jamaica.    The^ 
cargo  was  proceeded  againft  in  the  Vice-admiralty 
Court  there,  and  condemned  ^s  lawful  prize ;  but  on 

appeal 
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1811.       appeal  to  the  Privy  Council,  this  fentence  was  reverfed, 
L  "-^  and  thie  proceeds  of  the  cargo  were  ordered  to  h€  fe* 

and  Another  uored,  on  payment  of  the  captor  s  expences. 


Thompson; 


No  licence  was  put  in  on  the  part  of  the  plaintiffs 

Topping  and  Carr  for  the  defendant,  contended,  that" 
without  a  licence  the  voyage  was  illegal  as  a  trading 
with  the  enemy.  The  Court  muft  take  notice  that  St* 
Domingo  was  a  colony  belonging  to  France,  with  whom 
we  are  at  war ;  and  whatever  internal  changes  might 
take  place  in  it,  until  recognized  in  a  new  capacity  by 
fome  folemn  aft  of  our  government,  it  muft  continue 
to  be  confidered  an  enemy *s  colony.  Courts  of  juftice 
are  incompetent  to  enquire  whether  fuch  a  change  has 
taken  place  in  a  colony  belonging  to  a  ^foreign  nation 
that  it  may  be  looked  upon  as  feparated  from  the 
mother  country,  and  as  having  acquired  ah  independent 
exiftence  j  and  were  the  feparadon  ever  fo  complete, 
it  is  only  from  the  King's  proclamations  and  afts  of 
ftate  we  can  know  whether  the  emancipated  colony  is 
to  be  confidered  hoftile,  neutral  or  friendly.  In  the 
words  of  Sir  William  Gram  in  the  cafe  of  the  Pelican^ 
Burie^  before  the  Privy  Council  (a),  **  it  always 
*•  belongs  to  the  government  of  the  country  to  de- 
^f  termme  in  what  relation  any  other  country  ftands 
<«  towards  it ;  that  is  a  point  on  which  courts  of  juftice 
*«  cannot  decide.'* — It  is  therefore  incumbent  on  the 
plaintiffs  to  (hew,  that  before  the  commencement  of  the 


{a)  I  Edwards^  App.  D. 

voyage 
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voyage  in  queftion  our  govemmeat  had  legalized  the       1811.   , 
trade  between  Great  Britain  and  St,  Domingo.    But  L    ~-~     ! 
the  firft  order  in  council  for  this  purpofe  bears  date  and  Another 
14th  July  1808  ;  and  previous  to  that  time  all  veflels         ^- 
failing  from  Great  Britain  to  St.  Domingo  traded, 
under  a  licence,  in  the  fame  manner  as  if  they  had 
been  bound  for  a  port  of  France  on  the  continent  of 
Europe.    This  very  queftion  has  already  been  difpofed  z7th  March, 
of  by  the  decifion  of  the  Ck)urt  of  Appeals  in  the  cafes  J^wmSI?!. 
of  the  Dart  and  Happy  Couple^  in  which  it  was  held 
that  notwithftanding  the  unfettled  ftate  of  St.Dommgo, 
and  that  the  authority  of  France  was  no  longer  regard*^ 
ed  there,  it  was  ftill  in  point  of  law  under  the  domi- 
nion of  France,  and  muft  be  conlidered  as  an  enemy's 
colony. 

The  Attorney  General  for  the  plaintiff,  allowed  the: 
general  principle  that  a  country  which  had  been  an 
enemy's  colony,  whatever  internal  revolution  might 
happen  in  it,  muft  ftill  be  conlidered  in  a  court  of 
juftice  as  bearing  an  hoftile  charafter  till  recognized 
by  our  own  government  as  ftanding  in  a  different  re- 
lation. Upqn  this  principle  the  cafes  of  the  Dart  and 
Happy  Couple  proceeded.  Thefe  ihips  were  taken  early 
in  the  jear  1805 ;  and  although  it  was  matter  of  no- 
toriety that  a  confiderable  part  of  St.  Domingo  had 
been  then  emancipated  from  the  dominion  of  France, 
nothing  had  been  done  by  our  government  to  autho- 
rize a  Prize  Court  to  prefume  a  change  in  its  national 
chara&er.  But  between  that  period  and  the  com- 
mencement of  the  pfefent  voyage,  orders  in  council 
^ere  iffued,  which  although  they  do  not  exprefsly 
4  legalize 
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iff  IT.  legalize  the  trade  between  Great  Britaixi  and  St  Do^ 
^  ■>■  ^  mingOy  do  moft  diftindUy  recognize  that  parts  of  thact 
iu^Aiio"i^  Ifland  were  no  longer  under  the  dominion  of  France, 
«•  and  were  therefore  to  be  confidered  neutral  territory. 
Tiiow»o!i.  gy  ^j^^  firft,  dated  19th  November  1806,  His  Majefty 
authorized  the  Governor  of  the  Bahama  IJlands^  and 
oAers,  to  grant  licences  to  Bridfh  veiTels  to  clear  out 
from  the  port  of  Road  Harbour  in  the  Ifland  of  Tortola^ 
md  from  the  free  ports  in  the  Bahama  Ifiands,  ^^  to 
fuch  -ports  or  places  in  the  Uland  of  St.  Domingo  as 
are  not  or  fhall  not  be  under  the  dominion  and  in  the 
a£hial  poffeffion  of  any  of  His  Majefty's  enemies.'^ 
On  the  recapture  of  Buenos  Ayres^  another  order  in 
council  was  ifiued,  dated  nth  February  1807,  peiv 
mitting  all  Britiih  veiTels  which  had  cleared  out  from 
any  ports  of  the  United  Kingdom  to  Buenos  Ayres 
and  the  River  Plata  ^^  to  proceed  without  interrupdoa 
to  any  port  of  the  Ifland  of  St.  Domingo  Hot  in  the 
imme^ate  poj/ij/ion  and  under  the  confroul  of  France  and 
Spain,  there  to  difpofe  of  their  cargoes/'  And  by  a 
fimilar  wder  dated  15th  July  1807,  the  Governor 
of  Nova  Scotia  is  authorized  to  grant  licences  to  Britifli 
ihips  to  clear  out  from  any  port  in  the  prcvitfce  of 
Hfbwf  Scotia  ^^  to  fuch  ports  and  places  in  the  Ifland  of 
St.  Domingo  as  are  not  or  fliall  not  be  under  the  do- 
minioii  ancNIn  the  adual  polTeflion  of  the  government 
of  Frtnce  or  Spain."  Thefe  were  authoritatfve  de^ 
clarations  to  courts  of  juftice  that  parts  of  St.  Domingo 
had  ceafed  to  be  under  *the  dominion  of  the  enemy 
rad  to  bear  a  hoftile  chara&er,  and  opened  the  que& 
don  m  each  particular  cafe  in  which  the  legality  of  a 

14  voyage 
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voyage  to  St.  Domingo  was  difputed,  wheth^  the  part       i8ii* 
of  the  Ifland  to  which  the  ihip  was  bound  was  or  was  L  "^ 

not  under  the  dominion  of  the  enemy.     Such  is  the  '^d  Anotber 
efie£b  which  has  been  given  to  thefe  orders  by  our         ^• 
Courts  of  Prize*     In  the  cafe  of  the  Manilla^  Barret^ 
I  Edwards  J  i.    Sir  William  Scott  held  that  in  confe- 
quence  of  thefe  orders  in  council,  ports  and  places  of 
St.  Domingo  not  in  pofleffion  of  the  French^  were  ex- 
cepted out  of  the  general  character  of  the  liland  as  an 
enemy's  colony,  fo  that  the  voyage  of  an  American 
fliip  from  Port  au  Prince  to  Gottenburgh  was  confi- 
dered  as  not  being  contrary  to  the  order  in  council  of 
nth  November  1807,  forbidding  all  commerce  be- 
tween the  enemfs  colonies  and  foreign  ftates.     So  in 
the  cafe  of  the  Pelican^  Burke^  before  alluded  to^ 
where  the  fame  queftion  arofe  at  the  Cockpit,  the 
veflel  under  Danifli  colours  having  been  captured  on  a 
voyage  from  Port  au  Prince  to  New  Torkj  Sir  X^illiam 
Grant  in  giving  judgment  fays,  *'  We  are  of  opinion 
that  thefe  orders  do  contain  a  recognition  on  the  part 
of  His  Majefty's  government,  that  there  are  ports  and 
places  in  St.  Domingo  not  only  not  in  the  poiTeiCon 
but  alfo  not  under  the  dominion  of  Prance.    The  only 
ground  for  condemnation  in  this  cafe  is,  the  trading 
from  a  hoftile  colony ;  but  that  cannot  apply  to  tbofe 
parts  of  it  which  are  not  confidered  or  held  to  be 
\mder  the  dominion  of  the  enemy ;  and  therefore  the 
real  queftion  is  as  to  the  defcription  and  charafber  of 
the  port  or  place  from  which  the  veffel  was  trading. 
It  was  not  neceflary  that  government  fhould  have 
afcertained  in  what  way  affirmatively  St,  Domingo 
ihould  be  politically  and  commercially  confidered.    It 
is  fufficient  for  the  prefent  queiUon»  that  the  orders 
Vol.  III.  F  negative 
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I'n*       negative  t  hoftile  chara£ker  applying  to  certain  parts  of 
Blackbitrh  ^^^  colony."    The  property  was  therefore  reftored. 
and  Another  •—  In  this  cafe  the  oxily  obje^ion  to  the  legality  of  the 
^    ^'         voyage  is,  that  it  is  a  trading  to  an  enemy's  port.    But 
tbefe  orders  declare  that  there  are  ports  in  St.  Do- 
mingo which  are  not  enemy'^  ports ;  and  it  b  not  con<^ 
tended  that  during  any  part  of  this  adventure  either 
Cape  Francois  or  5/.  Marc*s  was  in  the  pofleflion  or 
under  the  dominion  of  France.      The  voyage  was 
therefore  innocent  in  its  own  nature,  and  required  no 
licence  to  legalize  it.    Had  it  not  been  fo,  the  fentence 
of  the  Vice  Admiralty  Court  would  not  have  been  re- 
verfed  by  the  Privy  Council. 

Topping  in  reply,  infifted  that  the  very  orders  reh'ed 
upon  were  ftrong  to  fhew  that  voyages  of  Britifh  (htps 
to  St.  Domingo  (except  from  Road  Harbour  and  the 
other  ports  fpecified,  under  a  licence  granted  by  the 
Governor,)  were  illegal,  till  the  general  order  of  14th 
December  1808  ;  and  he  denied  that  the  cafes  of  the 
Manilla  or  Pelican  applied,  as  they  turned  merely 
upon  the  conftru£i!ion  of  the  orders  in  council  with 
refped  to  neutral  navigation. 

Lord  Eu*ENB0 ROUGH. — The  queflion  here  is, 
Whether  the  fliip  in  queflion  was  engaged  in  a  trading 
to  a  hoftile  territory.  In  the  prefent  fituation  of  the 
world,  the  national  charader  of  differerent  places 
muft  from  time  to  time  be  determined  by  courts  of 
juftice.  W«  had  lately  occafion  to  try  the  national 
chara&er  of  Corfu  (tf.)  The  moft  potent  evidence  upon 

I        '  ^  \ : -^ 

(tf )  See  IJ>omddfoD  v.  ThompioD.    1  Campb.  429. 

•        .       '  fuch 
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fijch  a  fubjed  is  the  declaration  of  the  ftate;    and       181 1. 

if  the  ftate  recfognbses  any  plac^  as*  nor  bein^  in  the  blac»bu»/ 

relation  of  hoftility  to  this  country,  that  is  obligatory  and  Another 

on  courts  of  juftice.    In  the  order  in  council  of  15th  T„j,Jp,p^. 

July  180/9  though  emitted  for  a  different  purpofe,  I 

find  a  diftind  recognition  that. there  are  ports  and 

places  in  the  ifland  of  St.  Domingo  not  in  the  pofleffion 

or  under  the  dominion  of  the  enemy.    Does  not  this 

bring  it  then  to  a  point  of  fa£b,  whether  Cape  Francois 

and  5/.  Marcos  were  of  that  defcription,  —  about  which 

there  is  no  controverfy.    The  court  of  appeal  had  all 

the  drtumftances  before  them ;  they  knew  how  the 

Voyage  had  been  inftltuted  and  how  it  had  been  pro-> 

fecuted ;  and  as  they  ordered  the  property  to  be 

reftored,  I  muft  confider  that  the^  recognized  the 

voyage  to  be  legal,  and  that  there  was  a  legal  fubje^ 

of  infurailce. 

Verdia  for  the  plaintiff; 

A. rule  obtained  in  the  enfuing  term  to  fhew  caufe 
why  this  verdid  ffiould  not  be  fet  afide,  and  a  new 
trial  granted,  was  afterwards  difcharged,  —  the  whole 
court  fully  concurring  with  the  opinion  delivered  by 
Lord  Ellemborough  at  nifi  prius. 

The  Attorney  General^  Garrcw^  Park,  and  Campbell 
for  the  plaintiff. 

Topping  and  Carr  for  the  defendant. 

[Attoraie%  Nmdvai,  G'Mi^ 
Vide  Johnfon  v.  Greaves,  2  T«ttDt.|44.  ^^^ 

Fa 
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WORCESTER^ 
Crow^  Side.    Coram  Lawrence,  J. 


iSxt. 
Jj^^^^»  Rex  v.  RicKETTs. 

dh^T^hin     T^^^^  ^^  ^^  indiament  on  Lord  EUenborough's. 
^edaufeof  aft,  43  Geo.  3*  c.  58.  for  malidouily  cutting  one 

roufsh'f  1^,       /•  Webb  with  intent  to  obftruft,  refift  and  prevent  the 
H^^ibiiatiJiik  lawful  apprehenfion  and  detainer  of  the  prifonen 

€Mtiiniy  wih  iff. 

tent  to  rtjifl  hw  .  i      i  •         i  •  r     t  %       * 

fui  appreUmfim^      It  appeared  that  in  the  morning  of  the  day  men- 

look^pSTm  tpi  tioned  in  the  indifhnent,  the  prifoner  ftole  fome  wheat 

heS'pE  fr^"*  ^^  outhoufe  belonging  to  one  /.  Spiljbury.    The 

^iifor  ^""^^   wheat  being  foon  after  found  concealed  in  an  adjoin* 

mad*  to  him  of   uig  field,  Sptljbury^  Webb  and  others,  watched  near 

lhiS*S\Ja»"^    tli^  fpot,  expefting  that  the  thief  would  come  to  carry 

iii4h^fl£       jj  a^yay,  and  that  they  ihoold  thus  be  able -to  difcover 

and  apprehend  him.     In  the  courfe  of  the  day  the 

prifoner  and  another. man  walked  into  the  field,  and 

lifted^  up  the  bag  containing  the  wheat.     They  were 

immediately  purfued,  and  Webb  feized  the  prifoner, 

1 3  vvitb* 
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without  defirin|r  him  to  furrender,  or  ftating  for  what       181 1. 
reafon  he  was  apprehended.    A  fcuffle  enfued,  during  ^    '^x"  '-^ 
whicbx  before  Web6^  h^  fpoken>  the  prifoner  drew  a         J|* 
knife  and  cut  him  acrols  the  throat.  Rickstti. 

Lawrence,  J.-^A$  Wfkb  did  not  communicate  to 
the  prifoner  the  purpofe  for  which  he  fe^ed  him,  this 
cafe  does  not  come  within  the  ftatute.  If  death  had 
enfued,  it  would  only  have  been  manflaughter.  Had 
a  proper  notification  been  made  before  the  cutting,  the 
cafe  would  have  aflumed  a  different  complexion.  Th^ 
prifoner  muft  be  acquitted  upon  this  indidment. 

He  was  afterwards  found  guiltv  pf  larceny  in  ileal* 
.  mg  the  wheats 

Gleed  and  feake  f6r  the  profecution* 

Pettii  for  the  prifoner. 


Biit  if  a  conftable  afim^  with-  bufinefs,  the  law  reqiiim  no  ex- 

10  hit  dtftriftf  where  he  is  gene«  preis  notioe  to  be  given.    Aa 

lally  kno^n.  producea  hu  ftaff  wh^rf  P^w  drew  bit  fword  upon 

of  o{Sce,  the  Uyt  v^iU  pfefuma  a  l^liff  who  canpe  to  arreC^  himif 

that  the  party  to  be  apprehended  and  faid,  **  Stand  off,  I  know 

bad  due  notice  of  his  intent;  <*  you  well  enough;  come  at  your 

without    a  vtvbal  notifi^ion.  *^penli**^  and  upoa the  baflifPa 

Gordon's  cafe«  1  Eaft^  P.  C.  3 1 5..  immediately  taking  hold  .of  him 

And  it  is  fufficient  for  a  confta-  without  ufing  words  of  arreft  or 

bk  XO  &y>  be  arrtftl  i«  tie  Khg^x  (hawing  any  warrant,  iVw  killed 

mami^  i  Hade.  583*    Where  the  him ;  this  was  hcilden  to  be  mur<« 

iprty  knows  the  officer  azid  his.  der.  Pew's  Cafe.  Cro.  Car.  zSj^, 

F3 
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x8xf. 


Saturday.  B£TT£RB£S  V.  DaVIS. 

Auf.  3. 

It  it  not  a  food    iVl  aflumpfity  iflue  was  jomed  upon  a  tender  qf  the 

tend«roftfric-    X    -.    .       r      . 
tionalfuiii.for  lUmOt  3/.  lO/* 

the  debtor  toot*  ^ 

abuikaecetoA  It  appeared  that  before  the  adion  was  commenced 
S^^r*  the  defendant  produced  to  the  plaintiflF  a  5/.  bank  note, 
rfAtt^a^tS  ^^  defired  him  to  take  3/.  lox.  out  of  that*  The 
to  be  paid.  plaintiflF  faid  ^*  I  will  fee  you  anothar  time/'  and 
walked  away. 

The  counfel  for  the  defendant  contended,  that  this 
was  a  fuiEcient  tender)  and  relied  upon  Wad^t 
Cafi^  5  Co.  115.  tf,  where  it  was  refolved,  "  That 
if  a  man  tenders  more  than  he  ought  to  pay,  it  is 
good,  for  omne  majus  €&ntinet  m  fe  minus^  and  the 
other  ought  to  accept  fo  much  of  it  as  is  due  to  him. 
Quanio  plus  Jit  quam  fieri  debet ^  videtur  etiam  ilhud 
fieri  quod  faciendum  eft.  Et  in  majore/ummd  continetur 
wuner* 

Lb  Blakc,  J.  The  cafe  m  Lord  Coie  refers  to 
ffwnies  numbered, .  If  I  tender  a  man  twenty  guineas 
in  the  current  coin  of  the  realm,  this  may  be  a  Very 
good  tender  of  fifteen,  for  he  has  only  to  feled  fo 

much 
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^ 


jDMdi,  slnd  reftore  me  the  refidut.    But  a  tendec  10       x^^i 
bank  notes  is  quite  different.    In  that  cafe,  the  tender  b£t«mii* 
may  be  made  in  fuch  a  way  that  it  is  phyfically  im^         v. 
poilible  for  the  creditor  to  take  what  is  di^e,  and     ^^^^* 
return  the  difference*    If  5/.  lox.  <ould  be  tendered 
by  a  note  for  5/.,  fo  it  might  by  a  note  for  5o,ooodL 
The  iffue  muft  be  found  for  the  phuntiff. 

Dauncey  and  Abbott  for  the  plaintiff. 

# 

JervU  and  Hughes  for  the  defendant. 

<»— 1  I     I  .  ■  I  ...  ^ 

yUe  Spybey  t.  Hide,  i  Campb.  181. 


MONMOUTH. 


Coram  Le  Blanc,  J. 


Doe  d,  Morgan  v.  Church. 
j^JECTMENT  for  a  meffuage  and  lands. 


Monday. 

Am.  5. 

Whtn  a  houfe, 
Lmdi  andckhet 
■re  heU  under 


The  defendant  had  held  thefe  premifee  together  X^^tSt^"" 
-with  certain  great  and  f mall  tUbes  at  a  joint  rent  of  1?^^*J^ 

ih  A§  appurienamur  includes  the  tithes,  and  is  fofiBcient  to  put  an  end  to  the  tenancy. 
u   ■  ^tvthU  that  although  tithet  aie  let  by  parol,  the  tenant  U  entitled  to  a  notice  to  ^[oit. 
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t8t«.       J  4^;.  a  year  under  a  parol  demife  from  the  leffor  o£ 
^HfoiirAH     Ae  plaintiff. 


V. 


The  queftion  was,  whether  the  tenancy  was  deter-« 
mined  by  the  following  notice  to  quit : 

Mr.  Edward  Church, 
I  do  hereby  give  you  notice  to  quit  and  deliver  up 
to  me  or  my  afligns  on  the  2nd  of  February  next,  the 
quiet  and  peaceable  pofieflion  of  all  that  mejfuage^  iene* 
ment  or  dwelling  boufey  farm^  lands ^  andpremifes  with 
the  appurtenances  which  you  rent  of  me  in  the  pari(h 
of  S.  or  elfwhere  in  the  county  of  M*  Dated  30  April 
1810. 

A.  Morgan. 

Dauncey  and  Peake  for  the  defendant,  contended, 
that  the  notice  did  not  extend  to  the  great  and/mail 
tithes  J  and  was  therefore  a  nullity.  Where  feveral 
things  are  held  under  a  joint  demife,  the  leffor  cannot 
determine  the  tenancy  as  to  part  only.  But  this  notice 
contained  no  words  which  could  poflibly  apply  to 
tithes.  The  tenancy  as  to  the  tithes  therefore  ftill 
continued  ;  and  in  that  cafe,  fo  did  the  tenancy  as  to 
the  houfe  and  lands  now  fought  to  be  recovered. 

Jervis  and  Abbott  contra,  gave  two  anfwers  to  the 
objedion,  ift.  That  as  tithes  cannot  be  demifed  except 
by  deed,  and  as  the  demife  here  was  by  parol,  the  de- 
fendant never  had  any  legal  interefl  in  the  tithes  and 
there  was  no  tenancy  as  to  them  to  be  determined, 
adiy.  That  the  word  fremifes  was  large  enough  to 

com- 
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comprehend  the  tithes^  and  was  not  to  be  confined  to 
the  houfe,  hmxy  and  lands  before  mentkmed. 


Le  Blanc,  J.  laid.  If  there  be  a  joint  demife  of  land  Chum.- 
and  dthes  at  a  jomt  rent,  it  is  clear  that  the  landlord 
cannot  determine  the  tenancy  as  to  the  land  without 
tt  the  fame  dme  determining  it  as  to  the  tithes*  Lt 
tliis  cafe,  he  was  inclined  to  ^  think  that  althou^  the 
tenant  had  only  a  licence  to  take  the  tithes,  the  notice 
ou^t  to  extend  to  them.  But  he  was  clearly  of 
opinion  that  the  notice  was  fufficient  for  that  purpofew 
TSThere  the  tithes  were  held  along  with  the  £inn,  it 
jnuft  have  been  underftood  by  both  parties  that  thk 
notice  was  to  apply  to  both.  His  Lordlhip  therefore 
dire&eda 

Verdia  for  the  letfor  of  the  plaintiff. 


Although  a  kafe  of  titbet  can> 
not  be  without  deed»  yet  a  parol 
agreeiDeot  for  retaining  tithes 
muft  b^  determiaed  by  a  notice 
vitb  fiaalogy  to  the  notice  given 


in<^  holding  of  land.  Wyburd 
V,  Tuck,  I  Bos.  and  PuL  ^$. 
Bifhop  V.  Chichefter,  4  Gronir 
1316,  2  Bro.C.C.  161  S.C. 


Crown  S:de.    Coram  Lawrence,  J. 


Tuefllifi 
Aiii.6. 


nr  ^HIS  \Kas  an  mdidment  on  the  2nd  fed.  of  Lord  Upw  aa  nMu 
.     EllenboroughV  ad,  43  Geo.  3.  c.  58,  for  admi-  2!5!r»*dS^' 

ing  the  priTeair 
with  having  admimftered  to  ■  womsn  the  decoSlhn  bf  faviiii  with  intent  to  procure  tbertioik,  k  it  •• 
a 'nrnterifll  variance  that  the  prepaiation  cf  Tavia  adimniitcrsd,  ii  frpperly  called  an  ii*fijim%  noi  a 

niftering 
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i8i  t^      mfbdnag/avm  (o  a  woman  not  quick  with  child,  for 
^  the  purpofe  of  procuring  abortion,  (a) 

,  Hie  firft.cotiat  of  the  in4i&nent  charged  Adt  the 
prifoner  on  the  loth  day  of  January  i8ii,  and  on 
diveiB  other  days  and  times  between  that  day  and  the 
SQth  of  March  in  the  year  aforefaid,  at  the  parifli  of 
St.  Mary's  in  the  county  of  Monmouth,  wilfully,  mali^ 
cioufiy^  unlawfully  and  felcmiouily  did  adminiiler  to 
and  caafe  to  be  adminiftered  to  and  taken  bygone 
Hannah  Mary  Gddfmiib^  Single  woman,  divers  large 
qoantities,  that  is  to  (ay,  6  ounces,  of  the  decoilion  of  a 
certain  ihrub  called  Savin^  then  and  there  being  a 
noxious  and  deftrudtive  thmg,  the  faid  H.  M.  G.  oa 
the  laid  loth  day  of  January  in  the  year  aforefaid,  and 
continually  from  thence  until  the  faid  20th  day  of 


{a)  The  ad  provides  that  if 
aoyperionorpcrfons  (hall  wilful- 
ly aod  malicioufiy  admiBifter  to, 
er  ca«fe  to  be  adminifteivd  to  or 
taVea  by  any  woman  any  medi* 
cinefy  drug  or  other  fubftance 
or  thing  whatfoever,  or  {hall  ufe 
or  employ  or  caufe  or  procure 
to  be  ufed  or  employed,  any  in- 
ilrument  or  other  means  what- 
foever  with  intent  thereby  to 
caufe  or  procure  the  mifcaniage 
of  any  woman  not  being  or  not 
being  proved  to  be  quick  with 
child  at  the  time  of  adminifter- 
'  ing  fuch  thiogs*  or  ufing  fuch 
mein^  tkat  thcnand  mevery  fuch 


cafe,  the  perfon  or  perfons  fo 
offending,  their  counftllorsi  aid- 
er*, and  abettors,  knowing  of 
and  privy  to  fuch  offence,  fliall 
be  and  are  hereby  declartd  to  be 
guilty  of  felony,  and  Ihall  be  lia« 
bie  to  be  finedi  imprifoned,  fet 
in  and  upon  the  pillory,  publicly 
or  privately  whipped,  or  to 
fuffer  one  or  more  of  the  laid 
punifhments,  or  to  be  tranf* 
ported  beyond  the  ieas  for  any 
term  not  exceeding  fourteen 
years,  at  the  difcretion  of  the 
Court  before  which  fuch  offen^ 
der  ihdl  be  tried  and  convided, 

Hardi 
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Ifeudi  in  the  year  librebid,  at  &c  afbidaid,  betng  ^  sin* 
vith  diSdy  but  not  quick  with  chikl^  to  wit,  at  the  re^ 
Q>e€ti¥e  times  of  adminifti^ing  fuch  divers  faurge  quaa-* 
tities  of  the  dMOmn  of  the  bid  flmib  called  SavmuB 
aferefiud^  mA  intent  thereby  to  camfe  and  procure  the 
mifeanriage  of  the  laid  H.  M.  G.,  againft  the  form  of 
the  ftatute,  &c. 

It  appeared  that  the  prifoner  prepared  the  medidne 
which  he  adminiftered  to  Mils  Gcldfnutb  by  pouring 
boiling  water  on  the  leaves  of  a  flurub :  and  the  medi- 
cal men  examined,  ftated  that  fuch  a  preparation  b 
called  an  infujion  not  a  decoffion^^^y/fhich  is  made  by 
boiUng  the  fubftance  in  the  water. 

Hie  prtfoner^s  counfel  infifted  that  he  was  entxded 
to  an  accquittal  on  the  ground  that  the  medicine  was 
mifdefcribed. 

Lswrence,  J.  That  objedion  will  not  hold.  The 
infufion  and  decodion  are  ejufditn  generu^  and  die 
variance  is  immaterial.  The  queftion  is,  whether  the 
prifoner  adminiftered  any  matter  or  thing  to  this 
woman  with  intent  to  procure  abortion.  . 


Wimeffes  were  called  for  the  prifoner  to  prove  that  ?gjj|jj"^  * 
the  fhrub  he  ufed  was  not/avin*  43  om.3.c5I« 


pinitoid  ^M  wcaum  with  cluU.  but  aot  quick  m kh  chUd,  tat  the  purppft  «r  procuniif  ilpniup, « 
taift  qiuBtiiv  ci  a  certiia  "  oriifBrc  to  tbi  yuon  uaknowfl,  Ibtn  md  chere  being  a  aaBiOM  aid 
dAaaifftthiac»"it  b  piiMccfiiY  tojfoft  iba|  the  natwc  wu  nouomor  deftniQireyar  tvMithvt 


The 
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The  couaftd;f(w^th«j.pi^fecu]dop,  infiftecj,  that-ewp: 
in  ilm  cafe  ^  prifoner  mxght.be  foyiad  guUty-u|K)» 
the  laft  count  of.  \ke  indi^meat,  which  cbarg^  that 
h^.^dminiftei^a  Jailge  quaii;aty  f^  of  a  certain  mii^ure 
io  the  iuror^.uBklip.wiw  tb^^.  at^:Jkfrf  being,^\nmv», 

The  prifoner's  counfel  objefted  t^iat  unlefs  the  ihrub 
.was  fwuiuj  there  was  no  evidence  that  the  mixtpre 
was  'f  noxious  an4  deftrudive." 


Lawrence  J.  In  an  Jndidment  on  this  claufe  of  th^ 
.flatute»  it  was  improper  to  introduce  thefe  words ;  and 
although  they  are  introduced,  there  is  no  necefEtv-  to 
prove  them.  It  is  immaterial  whether  the  flirub  was 
Jaxin  or  not^.  or  whether  or  not  it  was  capable  of  pro- 
curing abolition,  or  even  whether,  the  wocnai\  wj^ 
aftually  widi  child.  If  the  prifoner  believed  at.  t\\ff 
time  that  it  would  procure  abortion,  and  adminiftered 
it  with  that  intent,  the  cafe  is  withb  the  ilatute,  anc^ 
he  is  guilty  of  the  offence  laid  to  his  cl^arge« 

Tl\e  prifoner  urged  that  he  |iad  given  the  youn^ 
woman  an  innocent  draught  for  the  purpofe  of  amuHn^ 
her,  as  fhe  bad  threatened  to  deftroy  herfelf,  unlefs 
enabled  to  conceal  her  fliame  \  and  the  Jury  retume4 
a  verdift  of  not  guilty. 


^lift  vcvds  * 
*"  fmtk  wtk    . 
ditdi*  in  tht 
<rft  l«dion  of  < 

«f«.fob«  undtf* 
ilooci  IB  thdr . 

vii.  when  the 
vroMtti  has  felt 
the  fhild  inovd 
wichio  hci. 


The  prifoner  had  been  previoufly  tried  on  the  firfi 
ftdion  of  ^he  ftatute  (/r)'for  the  capital  ch«fi^;  m 

(if)  Whereby  it  18  enaded  that    malicioudf  and  unlawfully  ad« 
^  if  ^7  perfpn  ihall  wilfully}    minifter  to,  or  caufe  to  be  ad« 

miaiftere^ 


\ 
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^miiiifteriDg  favin  to  Mifs  GMfimtb  xo  procure  ^  ^^]^ 
abortion,  fhe  being  then  quick  with'  child*  In  point! 
of  faft,  (he  was  in  the  fourth  month  of  her  pregnancy* 
She  fwore,  however,  that  (he  had  not  felt  the  child 
move  within  her  before  taking  the  medicine,  and  that 
file  was  not  then  quick  with  child.  The  medical  nien 
in  their  examinations,  differed  as  to  the  time  when 
the  foetus  may  be  dated  to  be  quick,  and  to  have  a 
diftindl  exillence ;  but  they  all  agreed  that  in  common 
underftanding,  a  woman  is  not  confidered  to  be  quick 
with  child  till  fhe  has  herfelf  felt  the  child  alive  and 
quick  within  her,  which  happens  with  difFereht 
women  in  different  ftages  of  pregnancy,  although 
mod:  ufually  about  the  fifteenth  or  fixteenth  week 
after  conception. 

Lawrence  J.  faid,  this  was  the  interpretation  that 
muft  be  put  upon  the  words  quick  with  child  in  the 
ftatute  ;  and  as  the  woman  in  this  cafe  had  not  felt 
the  child  alive  within  her  before  taking  the  medicine, 
—  he  direded  an  acquittal. 


In  the  courfe  of  the  trial  the  prifoner's  counfel  proved  p-  whether  u 
that  there  is  not  any  fuch  pariih  m  the  county  of  m  an  tDdiamcnt 
Monmouth  as  the  parifh  of  St.  Marfs  laid  in  the  in^  Tfltj^^^^^ 

-  .  thfrcountjr.    \. 

miiiiftrred  to  or  taken  by  any  Hage  of  any  woman  then  $eing 

of  Hit  Majefty't  fubjedt,  any  quick  with  ehiljy  the  offender 

deadly  pgifon  or  other  noxiom  fhall  fuffir  death  m  in  cafes  of 

and    deftrudive    fubftance    or  felony  without  benefit  of  clt|^ 

tiling,  with  intent  thereby  to  gy." 
.^a«fe  and  procure  xht  mifcar^ 

diriment. 
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didmem.  *^  It  vas  contended  on  the  other  fide,  that  it 
is  no  longer  neceflary  in  fuch  an  bididment  to  lay  any 
pariih,  as  the  jury  are  to  tome  from  the  body  of  the 
county. 

Lawrence,  J.    faid  he  would  faire  the  pmot  for 
the  opinion  of  the  Judges. 

Hugbes  and  Gleed  for  the  profecudon* 

Cliford  and  Puller  for  the  prifoner. 


HEREFORD, 


Crown  Side.    Coram  Le  Blanc,  L 


Wcdnddaj,  RbX  V.  GeORGE  WiNDOW. 

Aug.  7; 

Sue.  46  Hen.  8.  HPHE  prifouer  was  tried  before  Grahab(|,  B.  at  the 

^'^^&         laft  Lent  Affizes  for  the  county  of  Hereford,  upon 

ni^«^«J««^  an  indtdment  which  charged,  that  on  the  27th  day  of 

next  idjQJnmg     Auguft  lu  the  50th  year  of  His  Majefty's  reign,  he 

«^??  w^So-   had  in  his  pofleflion,  at  Llangetty  in  the  county  of  Bre^ 

^tfiMquentif  ^^^  twclve  reams  of  paper,  with  a  counterfeit  mark 

of  the  ftamp  of  His  Majefty's  Excife  Office  cm  the 

tovers  or  wrappers  of  the  tiiA  reams  of  paper^  know* 

ittg  the  fame  to  be  counterfeited. 

12  Bj 
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By  49  Geo.  3.  c.  80.  this  offence  is^ade  a  fd<£i^y       181  f. 
puni^able  vntb  fevea  years  tranfportatioD. 

ft 

The  prifoner's  counfel  contended  that  he  could  be 
legally  tried  upon  this  charge  only  in  the  county  of 
Brecon^  where  it  was  alledged  to  be  committed; 
They  demed  that  16  Hen.  8.  c.  6.  which  provides 
that  the  febnies  therein  motioned  when  committed 
in  Wales  may  be  tried  in  the  next  adjoining  Englifli 
county,  extends  to  felonies  created  fince  thct  paffing 
of  that  ftatute ;  and  they  r^ed  nsainly  npon  d5  0. 2. 
c  19.  which  makes  the  plundering  the  effeds  of  any 
Teflcl  wrecked  or  in  diftrefs,  felony  without  benefit  of 
clergy,  and  which  enaSs  by  feet  8.  ^^  that  if  the  fad 
be  committed  in  Wales,  then  the  profecution  (hall  or 
tnay  be  carried  on  in  the  next  adjoimng  Engli^ 
county/' — Such  a  provifion  would  have  been  wholly 
unneceffary  had  the  ftatute  of  26  Hen.  8.  extended 
to  the  trial  of  aU  felonies,  whether*  created  before  or 
after.  Therefore,  if  the  words  of  26  Hen.  8.  were 
equivocal,  the  more  recent  ftatute  muft  be  confidered 
a  legidative  declaration,  that  it  extended  only  to  mur- 
ders and  fuch  offences  as  were  felonies  when  the  aft 
pafled. 

Graham  B.  faid  he  would  fave  the  point  for  the 
opinion  of  the  Judges.— Accordingly,  the  prifoner 
being  found  guilty^  judgment  was  refpited  till  the  pre- 
..fent  affiles. 

The  prifoner  being  now  put  to  the  bar,— 

Li'.  Blanc,- 
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iSsr.  Lb  Blamq^J.  recapitulated  the  proceedings,  and 

dated  the  objedion  taken  by  the  prifoner's  counfeK 
He  then  faid  that  this  objedion  had  been  coniidered 
by  the  Judges,  who  were  ail  df  opinion  that  the  ftatute 
of  26  Hen.  8.  Extended  to  felonies  fubfequently  cre- 
ated, and  that  the  prifoner  had  been  rightly  tried 
for  this  offence  in  the  county  of  Hereford.  His  Lord- 
ihip  concluded  by  fentencing  him  to  be  tranfported  for 
the  term  of  ^  years. 

Jervis^  Dauncej  and  Abbott  for  the  profecution* 

Bevan^  Gleed  and  Puller  for  the  prifoner. 


yUc  Rex  «.  Parry,   z  Leach  C.  C.  lajf.  2  Eaft  P.  C.  773. 
S.C. 


SHREWSBURY, 


Coram  Le  Blanc,  J. 


^^t'  Chandler  v.  Thompson. 

^JrfJTbfAifca  T'HIS  was  an  adUon  on  the  cafe  for  (lopping  up  a 
and  «"^«^  window  in  the  plaintiff's  dwelling  houfe. 

adjoiDing  land 

CttiiNC  lawfoUf  6bftni£l  the  jMifltge  of  lig^t  titd  air  to  toy  pirt  of  the  rpK^^oceopcd  by  tht  tntlenC 
frifidoir»  althovKh  4  greater  portion  of  li^bt  and  air  be  admitted  through  the  unobilru^led  part  of  tht 
I  iHadoir  tfaao  way  latieotly  enjoyed. 

It 
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It  appeared  that  there  had  been  for  many  years  a      M8it. 
ixnall  window  in  the  place  in  queftion.     About  three  '     "  -      -^ 

wRANDLEK. 

years  ago,  the  plaintiff  confiderably  enlarged  it,  both  v. 
in  height  and  width,  and  put  in  a  fafli  frame  inftead  Thokpsom. 
of  a  leaded  cafement.  The  'defendant,  who  is  the 
owner  of  the  adjoining  ground,  then  ereded  the  buiU 
ding  complained  of,  which  completely  covered  feveral 
inches  of  the  fpace  occupied  by  the  old  window,  but 
ftiU  admitted  more  light  to  pafs  through  the  new 
window  than  the  plaintiff  had  enjoyed  before  the 
alteration. 

Jervis  for  the  defendant,  infifted  that  under  thefe 
circumftances  the  adion  could  not  be  maintained. 
The  plaintiff  had  only  a  right  to  fo  much  light  afe  he 
had  appropriated  by  ao  years'  enjoyment ;  and  more 
than  that  wa$  ftill  left  to  him.  Though  the  defendant 
might  not  objed  to  a  fmall  window  looking  into  his  yard, 
a  larger  one  might  be  very  inconvenient  to  him,  by 
difturbing  his  privacy,  and  enabling  people  to  come 
through  to  trefpafs  upon  his  property.  But  he  could 
only  reduce  the  window  to  its  ancient  fize  by  building 
from  below ;  and  a  part  of  the  fpace  occupied  by  the 
old  window  was  thus  neceffarily  obiiruded. 

Lb  Blakc,  J.,  however,  was  of  opinion  that 
the  whole  of  the  fpace  occupied  by  the  old  window 
was  privileged,  and  that  it  was  a&ionable  to  prevent 
the  light  and  sur  from  paffing  through  this  as  it  had 
formerly  done.  That  part  of  the  new  window  which 
conftituted  the  enlargement  might  be  lawfully  ob- 
(farufted,  but  the  plaintiff  was  entitled  to  the  free 

Vol.  in.  G  admiilion 
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I  Six.       admiflion  of  light  and  air  through  the  remamder  of 

Chandler   ^^^   window.    Without  reference  to  what  he  might 

V.         derive  from  other  fources.  —  His  lordfhip   likewife* 

TifoMFsoN.  Qbferved,  that  although  an  aftion  for  opening  a^  window 

to  difturb  the  plaintiff's  privacy  was  to  be  read  of  in 

the  books,  he  had  never  known  fuch  an  adion  main- 

tallied,  and  when  he  was  in  the  Common  Pleas  hp 

had  heard  it  laid  down  by  Lord  C.  J.  Eyre  that  fuch 

an  a£tion  did  not  lie,  and  that  the  only  remedy  was  to 

builcj  on  the  adjoining  land,  oppofite  to  the  offenlive 

window. 

Th  e  plaintiff  had  a  verdid. 

/  Dauncey  and  Puller  for  the  plaintiff, 

Jeruls  and  Campbell  for  the  defendant. 

Vide  Martin  v.  Gobk^  i  Campb.  322. 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


Before  Mishaelmas  Term^ 

52  Glb&GK  III. 


1811. 
Groniko  v.  Crockett.  Tueoi^y, 

pOLICY  of  mfurance  on  ^oods  by  the  Fortuna^  Whcrt « licenct 

from  London  to  the  Baltic.     The. (hip  was  in  fad  "IVoy^^ol 
bound  for  Rlga^  and  failed  from  London  in  the  fum-  *»oftii«  fountry, 
mer  of  18 10.    Meeting  with  ftormy  weather,  fhe  was  fo«e  tiu » given 
obliged  to  put  into  Memel^  where  fhe  was  detained  by*  Sr/^lIlJJSr 
contrary  winds,  and  feized  in  the  month  of  December,  ttea^^k^con 
There  was  a  Britiih  licence  for  the  voyage,  which  was.  **"**^  *o  *>•?«?- 
to  be  in  force  till  the  29th  of  September.  Lncethwih'del 

liyed  beyond  th« 
day  by  ftrefi  of 

Park^  for  the  defendant,  objefted,  that  after  that  day  ''"^^^^'o^o'***' 

...  '•  ■cement  orer 

the  affured  were  engaged  m  an  illegal  adventure,  and  ''»"c*»«iie«<rure(i 
the  policy  was  void. — But  -         hawnocowroni 

Lord  Ellenborouoh  held,  that  the  voyage  having 
commenced  before  the  29th  of  September,  and  the 
ihip  having  afterwards  been  detained  by  flre&  of  wea- 

G  a  ther. 
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i8xi.       ther,  the  licence  op^ted  as  a  remiflion  of  the  King's 
Gronino    ^E^^  ^f  ^"^^  ^U  the  adventure  was  completed^  and 
preferved  the  legality  of  the  policy  of  infurance. 


C&OCItTT. 


Verdia  for  the  plainti^. 

Garriw  and  Marryat  for  the  plaintiff. 

Fark  and  Jeruis  for  the  defendant. 


So  where  there  it  a  policy  <*  iir 
mndfromy*  if  the  fhip  hat  her  car* 
go  on  board  andit  ready  to  fail  be- 
fore the  day  when  the  licence  ex- 
pireti  althongh  fhe  it  detained  in 
port  till  after  the  day  by  contrary 
windtt  the  policy  remaint  Talid, 
Schroder  y.  Faun*  Sawte  Skimgi. 
Policy  *<  at  and  from  Archangel 
to  London/^  Licence  to  re- 
main in  force  till  apth  Septem- 
ber. The  flixp  had  her  cargo 
on  board,  and  wat  ready  to  fail 
before  that  day,  but  waa  pre- 
vented by  contrary  windt. 

Lord  ELLiNBoaovGK  oyer- 
mled  an  objedion  taken  on  thit 
gromkd  at  mfi  frhu,  and  the 
Court  afterwardt  refufed  a  rule 
to  (hew  caufe  upon  it,  —  faying 
that  the  adventure'could  not  be- 
come illegil  although  not  con- 
(ummated  before  the  day  men- 
tioned in  the  licence ;  that  if 


the  policy  had  not  attached  be- 
fore that  day,  the  law^  might  be 
otherwife;  but  here  the  policy 
at  Archangel  had  attached  be- 
fore  the  apth  of  September; 
and  that  it  wat  exaAly  the  fame 
at  if  the  licence  had  expired  the 
day  before  the  fhip  reached  the 
port  of  Londdn. 

The  fame  conftru&ion  hat 
been  put  upon  thefe  licencet  in 
the  Court  of  Admiralty,  aad 
Sir  William  Scott  bat  laid  it 
down  at  «  general  ruU  "  that 
where  no  firaud  hat  been  com- 
mitted, where  no  fraud  hat  been 
meditated,  at  far  at  appeara, 
and  where  the  partiet  have  been 
prevented  from  carrying  the  S? 
ceoce  into  literal  execution  by  a 
power  which  they  could  not  eon- 
troul,  they  (hall  be  entitled  to 
the  benefit  of  its  proteAion,  al- 
though die  termt  may  not  hart 
been 
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kctt  BtmUy  aad  tbABdf  foU  dcred  the  property  to  be  re-        iSn 

fikd.**       Corfr     iToe/,     Pir-  ftoied.   Joian  tieiert  Schwartz^ 

itrsf   BJhf»d^*  Cmjes  cm  Li*  i6.  »8»    But  ro  ill  cafet  where 

€tmceif  6.    Acooffdbgly,  in  ooe  (hips  tnding  with  the  enemy 

inftaaoe  whei«  a  flttp  had  been  have  been  brought  in  after  the 

detained  under  an  embargo  at  time  mentioned  in  their  licences 

Ciarenii  near  two  yean  after  had  expired,  the  captort  hare 

the  Uoence  had  expiiedy  he  or*  been  allowed  their  expencet^ 


HORNXYER  V.  LUSHINOTOK.  fViifay.Nbr.c 

nPHIS  tvas  an  adion  on  a  policy  of  infurance  on  the  ifaihipiaiAirad 
Ship  JmtUa  and  her  cai;go,  <'  at  and  from  Gotten^  ^^ 


turgbtoRiga:'    The  imereft  was  laW  m  the  plaintiff,  ^;J;^ 
who  18  a  Sttfediib  fubjeftrefiding  at  Gottenburgb^  anda  itwgf  mtioBiip 
total  k>fs  was  averred  to  have  ha{^iened  from  the  aoyfiteity? 
fieizure  and  detention  of  the  fhip  and  cax|ro  by  the  fof£!t^^ 
Rttflian  government.    The  fliip  took  in  her  cargo  in  "^^^  ^^ 
the  port  of  London,  touched  at  GMenburgb^  and  ar« 
rived  at  Riga  the  2ad  of  Septiember  1809^    Sweden 
and  Ruffia  being  then  at  war,  ihe  carried  fimulated 
papers,  reprefenting  that  flie  came  from  Bergen  in 
Ifarwsyy  and  had  taken  m  her  cargo  tharew    Thefe 
papers,  upon  her  entering  the  harbour  of  Gutenburgb^ 
were  delivered  by  the  Captain  at  the  cuftom  houfe^ 
and  were  immediately  feaJed  1^  and  forwarded  to 
PeUrfiurgb.    In  the  mean  time,  the  fiup's  hatches 
were  (iealed  down,  and  an  officer  of  goveimnent  re> 
mained  conftantly  on  bourd.    At  the  end  of  la  d^ 

G  3  orders. 
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1811.       orders  were  received  from  the  Emperor  of  RuJJiaXo 
HoRMEYER  P^^  ^^  ^^P  ^^^  cargo  under  fequeftration.     They 


V.         were  accordingly  feized  on  the  part  of  his  Imperial 

SHING- 
TON.   # 


Lushing.   Majefty,  and  never  reftored.— This  was  the  plaintifPs 


^e« 

The  defendant's  counfel  put  in  the  fentence  of"  The 
St.  Peterfburgh  Committee  of  Neutral  Navigation,"  by 
which  the  fhip  and  cargo  were  condemned.  .The  fen- 
tence, after  reciting  that  the  Captain  had  exhibited  a 
bill  of  health  and  other  papers  as  if  from  Bergen  ;  that 
thefe  were  difcovered  to  be  falfe  and  counterfeited ; 
and  that  the  Ihip  and  cargo  being  put  under  fequeftra- 
tion,  proceedings  had  been  inftituted  againft  them, 
**  laid  down  for  a  bafis ;  i.  That  the  Bergen  bill  of 
health  was  illegal  and  unjuftifiable ;  2.  That  this  viti- 
ated the  reft  of  the  fhip's  papers,  and  proved  that  Ihe 
had  not  come  from  Bergen  ;  3.  That  the  claim  of  the 
Ruffian  government  to  the  faid  fhip  and  cargo  was 
'  founded  on  the  right  of  war,  the  faid  vefTel  having 
violated  the  laws  of  neutrality  in  bringing  to  a  Ruffian 
port  a'^cargo  the  property  of  an  enemy  concealed 
under  falfe  documents;  4.  Th'^t  the  ukafe  of  the 
14th  May  1809,  was  infringed  by  the  mufter-roll 
iffiied  at  Bergen  being  felfe  and  febricated ;  5.  That 
the  requeft  for  the  veffel  to  be  expelled  the  ports  of 
Ru//ia  is  inadmiffible,  (he  having  arrived  at  Riga  in 
violation  of  the  laws  of  neutrality,  which  a£b  fubje&ed 
her  to  be  treated  in  conformity  to  the  maritime  laws 
which  prefcribe  the  confifcation  of  all  (hips  and  car- 
goes fumi(hed  with  falfe  papers.'^    The  fentetce  then 

ftates 


•    TON, 
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flates  that  ^  the  commiuee  taking  into  confideration       iSit« 
thefe  drcumftances  as  well  as  the  principal  points  of  Horhsyih^ 
the  iaid  maritime  law,  and  the  imperial  decree  of  14th         v. 
May  1809,  as  relating  thereto;   regarding  alfo  the    ^y^"^*^' 
opinions  of  dailical  authors  mod  favourable  to  neutra* 
lity,  have  unanimoufly  refolved,  that  the  ihip  Amelia 
commanded  by  Captain  Sagert^  arrived  at  Riga  with 
a  cargo  of  goods  purporting  by  the  bills  of  lading 
to  have  been  ihipped  at  Bergen^  be  condemned  to- 
gether with  her  rigging  and  appurtenances  for  the 
benefit  of  the  crown,  as  alfo  the  whole  of  the  cargo 

Garrow  for  the  defendant,  contended,  that  as  the 
policy  contained  no  liberty  to  carry  fimulated  papers, 
and  as  the  fhip  and  cargo  had  been  condemned  for 
the  carrying  of  fimulated  papers  contrary  to  the  law 
of  nations,  the  underwriters  were  difcharged« 

The  Attorney  General^  contra,  infifted  that  the  (hip 
in  this  voyage  had  a  right  to  carry  fimulated  papers 
without  any  exprefs  leave  being  given  for  that  purpofe* 
They  were  ufed  as  the  means  of  fafety.  Without 
them  the  fhip  and  cargo  mufl  have  been  inevitably 
condemned.  Sweden  and  RuJJia  being  at  war,  had  a 
Swedijb  fhip  acknowledging  herfelf  to  have  come  from 
Gottenburgh  failed  into  the  port  of  Riga^  fhe  would 
have  gone  to  certain  deftruftion.  Then  it, might 
^  have  been  faid,  that  the  aflbred  had^  themfelves  caufed 
the  lofs,  sknd  therefore  could  not  refort  to  the  under- 
vvpters  for  an  indemnity.     Frfm  the  nature  of  the 

G  4  rifk, 
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i8ir.  tifkjit  muft  have  been  perfeSIy  well  underilood 
between  the  parties  that  fimulated  papers  were  to  be 
ufed ;  and  for  that  reafon  no  ezpreft  liberty  to  ufe 
them  appears  upon  the  face  of  the  policy.  The 
underwriters  never  would  have  figned  the  policy 
unlefs  in  the  expe&ation  that  fuch  means  would  be 
employed  to  proteft  the  Ihip  and  cargo.  There  is  no 
imputation  of  fraud.  It  mufl:  be  admitted  that  the  foFe 
objed  of  the  aflured  was  the  protedion  of  the  pro^ 
perty,  in  which  the  underwriters  had  an  equal  intereft; 
and  that  the  courfe  they  purfued  was  the  beft  adapted 
that  could  have  been  devifed  for  that  purpofe.  But 
it  may  be  laid  down  as  a  principle,  that  the  aflured 
acting  bona  fide,  have  a  right  to  do  whatever  is 
neceflary  for  the  prefervadon  of  the  fubjed  matter 
Snfured.  Suppofe  an  enemy  heaves  in  fight,  may  not 
a  Ihip  hoift  falfe  colours  ?  May  (he  not  difplay  the  flag 
of  an  enemy,  or  any  neutral  flag,  as  wtU  beft  anfwej* 
the  purpofe  of  deception,  and  favour  her  efcape  ?  Might 
flie  not  do  the  fame  if  (he  were  driven  by  ftrefs  of 
weather  into  an  enemy's  port  ?  What  is  the  difierence 
between  ufing  falfe  papers  and  falfe  colours  ?  Is  it  not 
equally  the  duty  of  the  captain  to  protedt:  the  fhip 
and  cargo  in  the  port  of  deftination  as  in  a  port 
where  he  feeks  for  fhelter  from  the  violence  of  the 
elements  ? 

Lord  Ellenborough.  —  I  am  of  opinion  that  the 

underwriters  are  not  liable  in  this  cafe,  as  the  aiTured 

mufl  be  confidered  the  efficient  caufe  of  the  lofs,  by 

an  a£t  which  is  in  itfelf  illegal,  and  for  which  no 

i6  liberty 
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jtfli  iiy  Is  gJTcn  in  the  p<^cy>  la  defierence  to  decided  iSii. 
^alcs,  I  am  bound  to  believe  th|it  the  ground  dleged  'jj^^^^^^^ 
in  the  fentence  of  amdemmlion  is  that  upon  which  «. 
the  feizure  and  confifcation  proceeded.  By  this  fen-  Lvskimo* 
fsnce^  the  ihq>  and  cargo  ares  Goademned  for  a  breach 
of  the  law  of  nations  in  canning  febricated  papers 
^  The  objeft  for  which  they  were  carried  is  immaterial, 
the  thing  being  unbwfiil^  and  done  without  the  defen* 
liant's  confent.  The  19>erty.  to  carry  fimulated  papers 
k  now  frequently  ezpreflM  in  policies  of  infurance» 
and  ought  to  have  been  fo  in  this  inftance,  if  fuch 
means  were  to  be  reforted  to  for  protefiing  the  ftdip 
«id  cargo.  From  the  ftate  of  hoftility  between 
Sweden  and  Rtiffla  it  does  not  necefiarily  follow  that 
the  parties  contemplated  the  life  iof  fimulated  papers. 
Sfb^  underwriters  might  as-natually  have  fuppofed 
^t  the  voyage  would  be  proteQM^by  a  licence  from 
(hfr  Ruflian  .government.  .Tliei  affured  is  juftified 
only  in  doing  what  is  lawful  for  the  prefenration  of 
the  fliip  and  cargo.  Here  thjes:  fentence  .alleges  that 
dkd  captain,  who  b  the  agent  pfdmMured,  was  guilty 
of  a  breach  of  the  law  of  nations^  and  on  that  ground 
does  the  condemnatbn  proceed./  Who  induced  the 
la&?  The  affured.  And  diat  bdng  fo,  it  would  be 
contrary  to  the  firft  principles  of  infurance  law  if  he 
were  allowed  to  recover. 
»«.■  -♦  »  , 

In  the  courfe  of  the  trial  it  was  likewife  debated, 
whether  the  policy  on  thegoods  had  attached,  they  bang 
loaded  at  London  not  zt  Gattenburgb  ;  if  not,  whether 
4he  |>laintiff  was  entitled  to  a  return  of  premium ;  and 
i..'^  whether 
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i9ii.       whether  the  pohcy  on  the  ihip  had  not  expired,  as  (lie 
Wrnbyeii^  ^*^  ^^^  moored  34  hours  in  good  phyfical  fafety 
V.       .  at  Riga  before  the  feizure. 

X*VSHIHG- 
"  TOM* 

.  A  verdi£l:  was  given  for  the  defendant,  with  leave 
to  move  upon  any  of  thefe  points. 

^  In  the  enfuing  term  the  Attorney  General  brought 
them  all  before  the  Court.  Lord  Ellenborough 
and  the  other  Judges  were  clearly  of  opinion,  that 
the  underwriters  were  difcharged  by  the  fentence  of 
condemnation,  and  would  only  grant  a  rule  to  ihew 
caufe  why  a  verdid  fhould  not  be  entered  for  the 
plamtiiF  for  the  amount  of  the  premium  to  be  returned 
for  Ihort  intereft,  if  the  policy  on  the  goods  never 
attached.  —  In  Hilary  term  following  the  rule  in  this 
fliape  was  made  abfolute,  the  Judges  all  concurring 
in  the  authority  of  the  cafe  of  Spitta  v.  Woodman, 
a.  Taunt.  416. 

The  Attorney  General^  Park^  and  Halroyd  for  the 
plaintiff. 

Garrowj  Scarlett 9  and  Campbell  for  the  defendant. 

[Attornies,  Gaity  aad  BhnUl 


Vide  Bell  v.  Carftairs^  14  Eaft  374. 


R£X 
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Rex  v.  Chapplb.  »f"'*^» 

nPHIS  was  an  indiament  againft  the  defendsmt  for  a  member  of 
refufing  to  take  upon  himfelf  the  office  of/confta-  company  in  th« 
ble  for  the  preanft  of  St.  Faith  under  St.  Pburs,  in  ^'if^^^ 
the  Ward  of  Farringdon-within^  in  the  city  of  London.  '^^^"^ ^^^^^^* 


rcoa- 
ftabU; 


The  defendant,  a  trunk-maker  by  trade,  claimed 
an  exemption  from  ferving  this  office  as  being  a  mem- 
ber of  the  Barbers  Company. 

Marryatj  as  his  counfel,  now  contended  that  upon 
the  conftrufHon  of  3  Hen.  8.  c.  1 1. — 5  Hen.  8,  c.  6. 
and  32  Hen.  8.  c.  42.,  the  exemption  from  ferving 
offices  of  this  fort  originally  granted  to  the  Surgeons 
C$mfany  not  exceeding  twelve,  was  extended  to  all  the 
members  of  the  Barbers  Company  when  the  two  were 
united.— -But 

.  Lord  Ellenborough  was  of  opinion  that  the  ex- 
emption was  confined  to  fuch  as  had  bee*^  examined 
\>y  the  Bifhop  of  London,  or  Dean  of  St.  Pauls,  and 
licenced  to  pra&ice  furgery  according  to  the  provifions 
of  the  ftatutes  cited. 

The  defendant  was  found  ^Ity. 

The 
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Tlie  Attorney  General^  Garrow^  and  BoUand  for  the 
profecution. 

Marryat  for  the  defendant. 

[AttoniM,  Nlrwmmm  and  Bmfey,] 


itii: 

tnmriSfax,  Ba&ROW  tf.   COL£S« 

If  ovcmbcr  5« 

By  I  bin  or  bd.  npROVER  for  ico  bags  of  coffee. 

fivarabk  to  7. 8. 

^^^rM  ^  *^  *^  ^^*^^  ^^'^^  ^^^  ^  FttzgiraUzi 
^  ^^"^ISRSibi  ^^^^^^^^^^^'^^  ^^'^^^  ^  bill  of  exchange  upon  Vofs  in  London, 
cfthtftiduncf  payable  to  their  own  order»  and  indoried  it  to  the 
|2[|^^S^i^^  plamti^atthelametimeanneKmgtoitabillof  hdbg 
Un^f^Kui'  of  the  coffees  in  queftion,  with  an  indorfement  upon 
fj^  ^  *  it»  makii^  them  defiverable  to  Vofs  if  he  fliould  accept 
lidtndoaTto  and  pay  the  draft,  if  not,  to  the  holder  of  the  laid 
chtbmcS?!.     draft. 

CblQgQ  fmCn 

dot.— Held, 

^jtupoo itt  The  bill  of  exchange  and  bill  of  lading  being  fent 
fvuMity^dit  to  Vofs^  he  accepted  the  former,  and  detached  the 
SThd^'ofit,  latter  from  it.  He  then  indorfed  the  bill  of  lading 
^^^y^  for  a  valuable  confideration  to  the  defendant;  but  he 


**wf  £tL    did  not  pay  the  bill  of  exchange. 

dotrMortht 

uiofidtaf.  j^j^  Ellkkeorouoh  held,  that  the  fpedal*  in- 
dorfement on  the  bill  of  ladmg  ought  to  have  made 
the  defendant  inquire  whether  the  condition  on  which 

the 
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tbe  coflfees  were  defiverable  to  Vofs  had  been  fulfilled,      tSu* 

and  that  after  the  £lhonour  of  the  bill  of  exchange,  BAttow 

the  property  in  the  coffees  vefted  in  fhe  plaintSff,— >  Coi.tt« 
who  had  a  verdid  accordingly.  ^' 

Fork  and  Lowes  for  the  phdntiffl 
Qarnm  and  Gurney  for  the  defendant. 

[Attonict,  SiTHtMui  tFiMmJ} 

Fide  Coxe  v.  Harden,  4  Eaft»  an. 


HOBBS  V.  HaNNAM.  TuefiUy, 

If ov,  5* 

"pHIS  was  an  aSion  on  a  policy  of  infarance  on  the  wbenk ii 

fliip  Janej  valued  at  3600/.  ••  at  and  fit>m  Rio  SSIJlIJ^ny* 
Janeiro  to  any  port  or  place  in  the  River  Phte,  and  JJbwfdST 
from  dience  to  her  port  of  difcharge  in  Great  Britain  nag  chtTtynv^ 
orfrehmd.  ihattptytiM 

owner  I  fum  of 
monty  which  it 

The  (hip  was  the  property  of  the  plaintiff,  and  was  ^1^^^;^ 
chartered  by  him  to  one  Woodman^  who  covenanted  cheoirnerhat 
by  the  chartyparty  that  in  cafe  the  fliip  was  loft  he  aUe*n»r^'ia 
fhould'pay  the  plaintiff  3600/.     Woodman  addreffed  [^  ^^^ 
the  fliip  to  one  Kendai  at  Rio  Janeiro^  whofe  orders 
he  defired  the  captain  implicitly  to  obey. 

When  the  fliip  reached  Rio  Janeiro  flie  was  ordered 
by  Kendal's  partner  to  proceed  to  Buenos  Ayres^  where 
Kend^  himfdf  then  was.     Upon  her  arrival  at  the 

latter 


9+ 
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1811.  latter  place,  Kendal  feht  fmuggled  goods  on  board; 
for  which  (he  was  feized  and  condemned  by  the 
Spanilh  government, 

Garrow  for  the  defendant,  firft  objefted  that  the 
plaintiff  had  not  an  infurable  intereft  in  the  ihip,  as  he 
had  a  right  to  recover  the  3600/.  from  Woodman  the 
charterer.  — 

Lord  Ellekborough  held,  that  he  was  not  bound 

to  truft  exclufively  to  the  credit  of  the  charterer  j  but 

V   might  likewife  proted  himfelf  by  a  policy  of  injfurance. 

If  a  chartered  Gatrow  then  contended,  that  this  was  a  lofs  which 
m!L)s  of  the^  had  arifen  diredly  from  the  aft  of  the  affured  j  and  for 
Sm  me^ffi  which  the  underwriters  therefore  could  not  be  liable. 

in  obedience  to 

diLtere?!ihu  *  Marryat,  ctnirH^  infifted  that  this  was  a  lofs  by 
ba^ti^lilh  barratry.  The  charterparty  gave  no  leave  to  go  to 
the  owner  of  the  Buetios  -  Avres ^  and  the  matter  ought  not  to  have  gone 

Sup  csD  recover  ^  •    • 

tgainfttbeunder-  there,  the  voyage  being  illegal.     He  might  mean  to 
*"*  do  the  beft  he  could  for  his  employer ;  but  within  the 

late  cafe  of  Earl  v.  Rowcroft  (a),  his  afl:  being  illegal, 
was  neverthelefk  barratrous.  It  could  not  be  faid 
he  had  afled  in  obedience  to  the  owner  of  the  fhip. 
The  plaintiff  was  the  owner  of  the  ibip,  and  Kendal 
was  not  his  agent,  but  the  agent  of  Woodman  the 
charterer. 

Lord  Ellenborouoh.  —  I  clearly  think  the  lofs  is 
t&  be  imputed  to  the  plaintiff  himfelf.  •   If  I  give  the 

y     (a)  8  Eaft,  126. 

7  dominion 
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dominion  of  my  (hip  to  a  charterer,  his  afts  are  my 
ads ;  and  in  this  cafe  Kendaly  whofe  orders  the  mafter 
implicitly  obeyed  according  to  his  inftrudions,  was  in 
point  of  law  the  agent  of  the  plaintiff.  Ther^efore  the 
lofs  arofe  from  following  his  own  orders,  an  there  is  no 
pretence  for  imputing  it  to  barratry  (jo). 


1811. 

HOBBS 

Hannam. 


The  paintiff  was  nonfuited. 

To  obviate  the  difficulty  of  the  voyage  to  the 
river  Plate  being  illegal,  it  was  mentidned  during,  the 
trial,  that  although  the  (hip  failed  without  any  licence, 
a  retrofpe£Hve  licence  from  the  South  Sea  Company 
was  obtained  afterwards. 

Lord  £ll£1q BOROUGH  faid  he  was  inclined  to  think 
this  was  infufficient  to. purge  the  illegality,  the  forfeiture 
ndt  being  exclufively  to  the  Company,  but  partly  to 
the  crown,  and  partly  to  the  common  informer  (*). 

Marryat  and  Nolan  for  the  plaintiff. 

Garrowy  Jervis^  Gumey^  and  Abbott  for  the^defen- 
daht. 

[Attoroies,  Pafmre  and  J^^i^m.] 


SmhUxhat 
after  a  (hip  has 
failed  on  a  voy- 
age  to  a  place 
within  the  limitt 
of  the  S.  S. 
Company,  a  ra- 
troljpedive  li- 
cence granted  b]f 
the  Company,  . 
is  infufficient  to 
legalise  the  voy- 
age. 


{a)  But  where  a  (hip  is  let  to 
freight,  a  deviation  for  an  illegal 
puipofet,  without  the  knowledge 
of  the  fineighteri  is  barratry  as 
to  him,  although  it  be  with  the 


confent  of  the  original  owner. 
Vallejo  «.  Wheeler,  Cowp.  143. 
(^)  Fide  9  Ann.  c.  21 .  ^  49. 
—  Toulmin  «•  Aaderfon,  .1 
Taunt,  aaj. 


R£X 
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V 


iSxi. 


BmUethalton 


Rex  v.  Punshon.  i 

t 


T^HIS  was  an  indi£hnent  for  perjury,  chai|^  to  bai^ 
•pii^tiMik.  b^en  c6minitted  by  the  defendant  in  paijing  his 

Mm*  the  com.  laft  examination  before  the  commiffioners  named  in  a 


faffing  hit  ijift    commiffion  of  bankrupt  before  then  iflued  agamft 


htiMcM^J'   Wnu 

Ww9  hIICSCtI* 

fltBct  of  the 

UMfiflK,  pcd&m.      Hie  indi£bnent  allied  that  the  defendant  was  in 
aS^l^^iir  due  manner  found  and  declared  a  bankrupt,  and  that 
the  commifBoners  had  fuf&cient  power  and  authority 
to  adminifter  an  oath  to  him  upon  the  occafion  in 

queftion* 

> 

To  fupport  thefe  allegations,  the  counfel  for  this 
profecution  put  in  the  commiffion  of  bankrupt  and 
the  proceedings  under  it,  and  proved  the  handwriting 
of  the  commiffioners  to  the  adjudication  of  the  defend- 
ant having  become  bankrupts 

It  was  contended  on  the  other  fide,  that  they  wetp 
bound  to  give  ftrid  evidence  of  the  trading,  petitioning 
creditors  debt  and  ad  of  bankruptcy. 

The  counfel  for  the  profecution  anfwerod  that  while 
the  commiffion  fubfifted  and  was  not  f uperfeded  by 
the  Lord  Chancellor,  it  muft  be  ttken  to  be  legal  ani 
valid,  and  credit  muft  be  given  to  the  proceedings  of. 
the  commiffioners  under  it,  as  founded  upon  fuffident 

grounds. 
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grounds.    They  had  found  and  declared  the  defendant       28 n. 
a  bankrupt,  and  the  Court  muft  prefume  that  they  did  '—  ^~    -^ 
fo  duly,  at  leaft  till  the  contrary  appeared-     The  in-         v. 
didment  alleged,  not  that  the  defendant  was  a  bank-    Pvnshov. 
rupt,  but  that  he  was  duly  found  and  declared  a  bank*     ^ 
rupty  which  the  proceedmgs  abundantly  teftified. 

Lord  Ejllenborough.— I  am  ftrongly  inclined  fo 
think  that  you  ought  to  give  ftrid  evidence  of  the 
bankruptcy.  Unlefs  the  defendant  really  was  a  bank- 
rupt, the  examination  was  unautborifed.  It  goes  to 
the  authority  of  the  commiflioners  to  adminiiler  the 
oath.  Their  authority  takes  its  root,  not  in  the  com- 
miifion,  but  in  the  bankruptcy.  While  the  commiT* 
lion  fttbfifts,  its  validity  may  be  aflumed  for  certain 
civil  purpofes;  but  when  a  criminal  cafe  occurs,  unlefs 
the  party  was  a  bankrupt,  all  falls  to  the  ground. 
However,  I  will  lave  the  point. 

The  defendant  was  acquitted  on  the  merits* 

The  Attorney  General  and  Gumey  for  the  p^ofecit* 
tion. 

Garrew  and  Marryat  for  the  defendant* 


Fuk  Rex  V.  Bullock^  i  Taunt.  71. 


VouIIL  H  lUx 
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TmQUy,  ReX    V.  WhIT£. 

oa^^c^ttia^  npHIS  was  an  mfoimadaa  by  the  Attomej  (jenaa] 
d^4eftaimt  *         iot  a  libel  in  a  nevfpaper  called  TAr  Indefcndait 

ciminc  hive  cbc  ««^,  . 


fluactbtwiu  _ 

r^'f^TLr  When  the  firft  idmels  for  the  crown  had  been  ex- 

tiwrigiicorad.  amined  in  chief, — 

dreffinf  tb« 
jury:  bitciflie 

!:?fr^<^  A  Gentleman  at  the  bar  laid,  he'  had  received  a 


fence  himicify 

r^*"^n^L^  briefonbehalfofthe  defendant  inftnifiing  him  to  < 

he  vrofeiict  h  n-  mine  and  crols-ezamine  the  wimefles,  and  to  aigue  any 

erpsertbe  Onitt  potnt  of  law  that  might  arife  in  the  courfe  of  the  trial; 

TrJIiidbyllb     *>"^  ^^^%  **^  *^  defendant  referved  to  himfeif  the 

«ouii(eL  right  of  addreffing  the  jury.    The  fame  courfe  had 

been  pmfued  in  the  cafe  of  Redbed  Torie,  who  was 

tiied  at  the  York  Affizes  before  Mr.  Juftice  Rook£. 

By  the  permiffion  of  that  Judge,  the  defendant  there 

bad  counfel,  who  esamined  fome  of  the  witnefles ;  he 

exammed  others  himfeif,  and  he  delivered  an  addrefs 

to  the  jury« 

Lord  Ellenbououoh. — I  do  not  ezaftly  remem- 
ber what  indulgence  was  granted  to  the  defendant  in 
'  that  cafe ;  and  I  do  not  feel  myfelf  bound  by  it  as  a 
precedent.  I  am  afraid  of  the  confufion  and  per- 
plexity which  would  neceflarily  arife,  if  a  caufe  were  to 
be  conducted  at  the  fame  time  both  by  counfel  and  by 
^.  psurty  himfeif*  I  am  extremely  anxious  that  a 
-•16  perfon 
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perfon  accufed  (hould  have  every  al&ftance  in  making  181 1 
his  defence ;  but  I  mud  likewife  look  to  the  decent 
and  orderly  adminiftration  of  juftice.  I  therefore 
cannot  allow  counfel  to  examine  witnefles  for  the  de- 
fendant, if  he  is  likewife  to  put  queftions  to  them  him- 
felf  and  afterwards  to  addrefs  the  jury.  If  in  the 
courfe  of  the  trial,  any  point  of  law  arifes  which 
he  declares  himfelf  incompetent  to  argue,  I  will 
be  very  ready  to  hear  it  difcufled  by  his  counfel, 
although  he  conducts  the  defence  himfelf.  I  will  do 
in  this  refped  as  was  done  formerly  in  capital  cafes, 
when  the  affiftance  of  counfel  was  not  permitted  to 
the  prifoner  upon  matters  of  fad.  I  think  I  cannot 
confidently  with  my  duty  go  farther ;  and  furely  there 
is  no  hard(hip  in  the  rule  I  lay  down.  If  the  defen- 
dant has  counfel  to  condud  his  caufe,  he  may  fugged 
any  queftion  to  them  which  he  confiders  fit  to  be  put ; 
or  if  he  takes  the  condud  of  it  upon  himfelf,  he  may 
have  the  benefit  of  their  private  fuggedions  upon 
matters  of  h&, ;  and  as  foon  as  any  point  of  law  arifes, 
they  ihaU  be  readily  heard  upon  it. 

The  trial  then  proceeded,  the  defendant  himfelf 
crofs-examining  the  witnefs. 

To  prove  the  defendant  to  be  proprietor  of  the  To  render  tht 
newfpaper,  the  counfel  for  the  crown  at  fird,  under  thriffiSa^r'*^ 
38  Geo.  3.  c.  78.  gave  in  evidence  a  certified  copy  of  "letorVf*^^* 
an  affidavit  purporting  to  have  been  fwom  at  Dorcheder  newfpaper  evi* 
**  before  J.  Whitaker,  a  diftributor,  &c.," — without  be-  ztGj^!'s^l.yZ. 

it  muft  either 
appear  upon  iht  jurat  that  the  perfon  before  whom  it  was  made,  had  authoritj  to  take  it|  or  this  fad 
muft  be  proved  aiium/e. 

H  2  ing 
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1 8 1 K       ing  prepared  to  (hew  that  Whitaker  Jiad  authority  from 
the  commii&oners  of  (lamps  to  take  the  affidavit. 

The  defend^t  objeding  that  this  was  infuiEcient, 
the  point  was  argued  by  his  counfely  and  th^  counfel 
for  the  crown. 

Lord  Ellenborouoh  faid^  if  the  Jurat  had  pur- 
ported that  Whitaker  had  authority,  he  would  not  have 
required  evidence  of  that  fad  ;  but  without  fuch  evi- 
dence, this  certificate  was  infufficient  under  the  ftatute. 

^Ii^ltidrace  '^^  counfel  for  the  crown  then  proceeding  at  com- 
of  publication  at  mou  law,  gave  in  evidence  the  original  affidavit  figned 
^i^^^e  ori.  by  the  defendant,  ftating  that  he  was  fole  proprietor  of 
^^^^^If  the  newfpaper  in  quedion,  and  that  it  was  to  be  pub- 
^^ing  "^^^^^  U(hed  at  No.  3a.  Warwick  Courts  together  with  a  copy 
be  pabiifli)ed,aiMi  of  Tbe  Independent  Whig  containing  the  alledged 
^M^thacor^  Ubcl  which  had  been  purchafed  there. 

reiponding  title 
containing  tbe 

libel  was  pur-         Lord  Ellenborough  held  this  to  be  ftiffident 

eheled  there.  .,  ^       «i*       • 

evidence  of  pubhcation. 

The  defendant  afterwards  addrefled  the  Jury,  who 
brought  in  a  verdift  of 

Not  guilty. 


yjdc  Rex  V.  Hart,  10  Eaft,  94. 


CASES 

ARGUBD   AND   DECIDED   AT 

NISI    FRIUS     ' 

IN  K,  B. 

At  the  Sittings  in  and  after  Michaelmas  Term, 

52  Georg£  III. 


thlRD  SITTINGS  IN  TERM  IN  LONDON. 


Thompson  and  Another  v.  Mor^gan.  wednefdiy, 

Nov.  »7. 

^THIS  was  an  adion  againft  the  defendant  as  acceptor  a  boiof  «* 

of  a  bill  of  exchange  for  8  lA  value  received,  drawn  to  th/^der  of 
by  the  plaintiffs,  payable  to  their  own  order.  «  jiTrv;  w» 

agiinft  th«  ac* 
ceptoTy  it  good 

Campbell  for  the  plainti£&,  pointed  out  a  variance  •vid«ic»  under 
between  the  fpecial  count  and  the  terms  of  the  bill ;  cottttoT*^ 
but  offered  it  in  evidence  under  the  money  countd. 

Lord  Ellbnborouqh  at  firft  doubted,  whether 
this  could  be  done,  it  having  been  held  that  indebita*^^ 
tils  ajfumpftt  will  not  lie  againft  the  acceptor  of  a  bill 
of  exchtoge. 

H  3  XampUll 
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i8if.  Campbell  contended  that    this  rule  only  applies 

"thomfsom  ^^^c  *^^  ^^^  ^^^^  parties  to  the  bill,  and  the  a&ioh 
and  Another  is  brought  by  the  payee  or  an  indorfee.  In  that  cafe 
J.  '•  the  law  fuppofes  that  the  original  money  tranfa£tion 
was  between  the  payee  and  the  drawer ;  the  value  is 
confidered  as  received  by  the  drawer ;  the  acceptor  is 
merely  a  furety,  and  there  is  no  privity  or  confidera- 
tion  between  him  and  the  payee.  But  here  where  the 
drawer  and  payee  are  the  fame,  and  there  are  only 
two  parties  to  the  inftrument,  it  is  to  all  intents  and 
purpofes  the  fame  as  a  promiflbry  note,  which  has 
been  held  to  be  good  evidence  to  fuppoit  a  count  for 
money  lent,  for  money  had  and  received,  and  upon  an 
account  dated.  The  value  mentioned  in  the  bill  mufl 
have  paiTed  from  the  plaintiffs  to  the  defendant,  and 
prima  £acie  mufl  be  taken  to  be  money.  The  bill 
therefore  proved  either  that  8i/.  had  been  lent  by  the 
plaintiffs  to  the  defendant,  or  that  the^defendant  had 
in  his  hands  8i/.  to  the  plaintiffs'  ufe,  or  that  upon  a 
llatement  of  accounts,  a  balance  of  8i/.  was  found  to 
be  due  from  the  defendant  to  the  plaintiffs. 

Lord  Ellekborouoh  admitted  the  bill  as  evi- 
dence  under  the  count  for  money  ha4  and  received ; 
but  would  allow  no  intereft. 

The  a&ion  was  undefended. 


/7^ir.Boughton  v.  Frere,  ante  29. 


FIRST 
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HRST  SITTINGS  ^FTER  TERM  IN  LOhftSON. 


tSit. 


Roderick  v.  Hovil.  satu«iay. 

Nor.  30. 

TTMS  was  an  adiion  by  an  infurance  broker,  to  i:eco-  Although  a  po- 

-*-  ir  r   ir    r  ^  w      •»  r  •  licy  of  infuranco 

ver  the  mm  or  05/.  lis.  oa.  due  for  premiums  produced  at  the 
&€•  upon  a  policy  of  infurance  effefted  by  him  for  the  SI^aliSdMr ' 

pt^tiff.  rbT;S 

that  it  had  no 

The  pofacy  was  on  a  imp  called  the  Countefs  of  Car-  it  was  effe^ed, 
£gany  from  London  to  Shields  and  back  to  London,  ba'^merenuUitx, 
for  3  months,  in  the  coafting  trade,  from  15*  Febru-  ^^^^,. 

ary  l8lO*  derofthecom- 

'  miinoiian  oi 

ilampt ;  for  this 

In  a  former  adion  for  the  fame  caufe,  it  appeared  "50. 3^63, 
that  the  policy  had  not  the  proper  ftamp,  and  the  riatd"537GT3. 
plaintiff  was  nonfuited.    Smce  then,  the  commiflioners  \^^^^l^^^ 
of  ftamps  had  permitted  the  proper  ftamp  to  be  af&xed  ^u^h  tnftrutneats 

.u  .     r  1^  as  could  before 

to  It,  on  the  payment  of  a  penalty*  be  legau^ 

ftamped  after 
they  were  exej 

Puller  for  the  defeikfant  infifted,  that  the  commit  ^^*^ 
fioners  had  no  power  to  do  fo,  and  that  the  inftrument 
was  ftill  a  nullity.     He  relied  upon  35  Geo*  3.  c.  6^. 
§14-16.  (a) 

Garrow 


{a)  Whereby  it  is  enaded,    tered  into  in  Great  Britain  in  re- 
that  ao  Infurance  made  or  en-    fpeft  whereof  any  duty  it  by 

H  4  this 


?04 
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Garrow  for  the  plaintiff  fubmitted,  that  as  the  m« 
ftrument  now  appeared  to  be  properly  (lamped,  the 
Court  M^ould  not  inquire  when  the  (lamp  was  affixed, 
and  that  even  if  the  commiffioners  had  exceeded  their 


this  ad  made  payable  nor  any 
contra^,  or  agreeoient  for  fuch 
infurance  as  aforefaid,  fhall  be 
pleaded  or  given  in  evidence  in 
any  Court»  or  admitted  in  any 
Court   to  be  good 9   ufeful   or 
available    in    law  or  in  equity, 
unlefs  the  vellumy  parchment  or 
paper  on  which  fuch  infurance 
(hall be  engrofied,  printed  or  writ- 
ten^  (hall  be  ftamped  with  a  law* 
ful  damp,  to  denote  the  rate  or 
duty^  by  this  ad  is  direded,  or 
to  denote  fome  higher  rate  or 
duty  in  this  ad  contained,  and  it 
fliall  not  be  lawful  for  the  (aid 
commiffioners  of  the  faid  ftamp 
duties,  or  any  of  their,  officers, 
to  ftamp  any  vellum,  parchment, 
or  paper,  with  any  ftamp  direded 
to  be  provided  or  ufed  by  Tirtue 
of  this  ad,  at  any  time  after 
any  fuch    infurance    as  afore- 
faid  or   contrad  for  fuch   in- 
furance fliall  be  engroffed,  print- 
ed, or  written  thereon,  under  any 
pretence  whatever.    And  .that 
it  (hall  not  be  lawful  for  atay 
broker,  agent,  fcrivener,  orother 
perfon,  tranfading,  making,  ov 
negqciating  any  fuch  infurance, 
as  is  herein  before  mentioned,  to 
charge  or  kt  againft  his  cm- 

»5 


ployer  or  employers,   any  fun» 
of    money    for    brokerage    or 
agency,  or  for  his  pains  or  la- 
bour,   in  tranfadingf    making, 
or  negociating  fuch  infurance, 
or  engroffing,  printing,  or  writ* 
ing  the  fame,  or  for  any  fiiA 
of  money  expended  or  paid  by 
way  of  premium,  or  con(]derattoil 
in  the  nature  of  a  premium,  for 
fuch  iiifnrance^  unlefs  the  &me 
(hall  be  engroffed,  printed,  or 
written  on  vellam,  parchmenty 
or  paper,  duly  ftamped  accord- 
ing to  the  diredions  of  this  ad, 
or  upon  vellum,  parchment,  or 
paper,  ftan>ped  with  a  ftamp  or 
ftamps  of  higher  denomination 
or  value  than  is  by  this  ad  re- 
quired {  aad  all  and  every  fum 
and    fums   whatever,    paid  by 
fuch  employer  or  employers,  on 
on  any  fuch  account,  to  any  bro- 
ker, agent,  fcrivcner^  or  other 
perfon    aforefaid,    tranfading, 
making,     or    pegociating    any 
infurance  contrary  to  this  ad, 
(hall  be  deemed  to  be  paid  witlt 
out  confideration,  and  (hall  re- 
main the  property  of  fuch  em- 
ployer or  empbyers,  his,  her 
or    their  refpedive  ezecutors, 
adminiftratorsy  or  a0igns 

authority 
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authority  and  were  fiable  to  cenfiire,  the  fbinp  could       18x1. 
not  be  deprived  of  its  legal  efficacy.   But—  ^RodiuciT' 

Lord  Ellehborouoh  faid  the  ftatute  was  impera-     Hoyil, 
tive  upon  him^  and  that  as  the  policy  was  not  duly 
ftamped  before  it  was  effefted,  the  brbker  could  not 
recover  any  thing  for  effedmg  it. 

Garrow  then  contended,  that  the  commiffioners 
were  authorized  to  reftamp  this  policy  by.  the  fubfe- 
quent  ftatute  of  37  Geo.  3,  c.  136.  §  2.  (jo)  the  objed 
of  which  muft  have  been  to  enable  them  to  give  vali« 
dity  to  an  inftrument  on  payment  of  a  penalty,  where 


{a)    37.  G.  3.   c.  136.  $  2.    be    ftamped  without  payaient 
roaf^B,    '*  thft  where  any  fkin    oT   accumulated    penalties    ex- 
or  piece  of  vellum»  or  parch-     ceeding  ten  pounds*  befides  the 
menty  or  (heet  or  piece  of  paper,    duty ;  that  then  and  in  every 
on  which  any  matter  or  thing,    fuch  cafe  it  (hall  and  may  be 
(except  bills  of  exchange,  pro-    hiwful  for  the  faid  conuniffioners, 
miflbry  notes  or  other  notes,    or  the  major  part  of  them,  to 
draftsor  orders,)  (hall  have  been    direft    the    proper    officer    or 
engrofled,  pdnted,  or  written,    officers,    and    fuch    officer   or 
Iball  be  brought  to  the  com-    or  officers  is  and  are   hereby 
miffioners  to  be  ftamped  after    required  to  ftamp  the  fame,  oa 
the  fame  ftiaO  have  been  exe-    payment  of  the  duty  by  law 
cuted,  the  fame  not  having  been    payable  for  fuch  vellum,  parch* 
ftamped    with  any   ftamp,  or    ment,  or  paper  in  refpe£i  of  the 
having    been    ftamped  with  a    inftrument,  matter,  or  thing  en* 
ftamp  of  lefs  value  than  is  by    grofled,  printed,  or  written  there- 
law  required,   and  the  perfon     on,    and   one    penalty  of  tea 
producing  the  iame  is  deiirous    pounds  only  for  every  fuch  flcim 
of    having     the      fame     duly    or  piece  of  vellum,  or  parch- 
*ftamped  ;  but  the  fame  cannot    ment,    or    flieet    or   piece   of 
according  to  the  laws  in  force    paper* 

as 


io6 


xtii; 
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as  m  the  prefent  mftance,  the  original  ftaxnp  was  m» 
fufficient  through  a  mere  miftake. 

Lord  Ell^nborough,  however,  was  of  opmion 
that  this  ftatute  only  applied  to  the  accumulated  pe- 
nalties upon  ftamping  fuch  deeds  and  writings  as 
could  before  be  legally  ftamped  after  they  were  eze» 
cuted,  and  that  as  a  policy  of  infurance  was  not  of  that 
number,  the  ftamp  that  had  been  imprefled  on  this  in- 
ftrument  fince  the  former  trial  was  of  no  avail. 


Plwitiff  nonfuited. 


Carrow  and  Lawes  for  the  plsuntiE 
Puller  for  the  defenduit. 

[Attornieiy  WiU  and  Saycr.y 


The  fisiine  dodrine  as  to  the 
ioefficacy  of  a  ftamp  affixed  to  a 
policy  of  infurance  after  it  is 
effededf  was  laid  down  by  the 
court  of  K.  B.  in  Rafp  ▼•  jflU 
nuttt  E.  T.  i8i2»  in  which  it 
was  held  that  where  theve  is  a 
policy  on  goods  to  be  thereafter 


declared  and  valued,,  and  iereral 
diftind  interefts^are  afterwards 
declared  and  valued,  the  policy 
is  void,  if  it  has  not  a  ftamp  fuf* 
ficiently  large  to  cover  the  whole 
value  declared,  calculating  the 
fraftional  fum  of  each  diftinft 
intertft  as  lOc/. 


AD. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


1811; 


Baker  v.  Birch.  Tuecity. 

Dec.  3. 


npHIS  was  an  a^on  againfl  the  defendant,  as  drawer  Afewdtysbe- 
and  indorfer  of  a  bill  of  exchange  for  23A 


due,  the  accep- 
tor  informs  the 

It  appeared  that  a  few  days  before  the  bill  became  drawer,  he  wm 

'  be  nmHg  to 

due^  the  acceptor  went  to  the  defendant ;  told  him  he  i»ayit,fiiystfao 
ihould  not  be  able  to  take  it  up ;  faid  the  defendant  tSrk  SJII^d 
muft  do  fo ;  and  gave  him  five  guineas,  being  all  the  5f  Se^'i^St 
money  he  could  command,  for  that  purpofe.    The  toaffiftbim 

•   *•!  .tt/*  •  1  •#•!*         in  doing  lb: 

defendant  received  the  five  gumeas,  and  promifed  to  The  dnw«r 
take  up  the  bill.    The  bill  was  not  prefented  for  pay-  m^y*i^ 
ment  to  the  acceptor  till  fome  days  after  it  had  been  J^%JJ  ^^ 
due,  and  the  defendant  had  not  regular  notice  of  its  coniinsiy.-*  _ 

dllhonOUn-  aaion  by  the  in* 

doriieeagiinitthe 
drawer,  the  kt^ 

Marryat  for  the  plaintiflF  contended,  that  after  the  Seirf?fctTo' 
defendant  had  been  informed  that  the  bill  would  be  « defence,  tLt 
difhonoured,  and  had  promifed  to  take  it  up,   he  duty  jtrefemeT 
could  not  fet  up  the  want  of  notice  as  a  defence ;  and  ^^T^^^'^ 
at  any  rate,  the  plaintiff  was  entitled  to  recover  the  f ep?J«^  noUce  of 

,"  r    .  •  .,  ..r  r       >t»«'«<honoyr;but 

5/.  5/«  as  money  had  and  received  to  his  ufe ;  —  for  (htt  the  fum  paid 
which  he  cited  De  Bemales  v.  Fuller^  2  Camp.  426.    ceptor^wa!*^* 

money  had  and 
receired  to 

Tifpingj  cofitrd,  infifted,  that  the  information  of  the  j^pWntirt 
diihonour  of  a  bill  muft  be  communicated  to  the 

drawer 


loS  CASES  AT  NISI  PRIUS, 

^^'^'       drawer  by  the  holder ;  and  that  the  promife  hefe 

Baker      bemg  on  the  implied  condition  that  the  defendant  had 

«•         due  notice  of  the  difhonour  of  the  bill,  he  was  not 

even  bound  to  pay  the  plaintiflF  the  5/.  y.^  but  had  a 

right  to  apply  that  fum  in  fatis&dion  of  a  debt  due  ta 

himfelf  from  the  acceptor. 

Lord  £ll£nborough«  was  of  opinion  that  the 
defendant  was  difcharged  upon  the  bill  for  want  of 
due  notice ;  but  that  the  plaintiff  was  entitled  to  re- 
cover the  5A  5^.  as  money  had  and  received  to  his  ufe. 

Verdia  accordingly.^ 

Marry  at  and  Campbell  for  the  plainti£F. 

Tapping  for  the  defendant. 

[AttofnieSy  WtOimms  and  ZmOOLl 


ptcj!'  Wm.  Price  v.  Harwood. 

JS^am^if  "^^  ^RESPASS  for  breaking  and  entering  the  plainriTs 
H^iirwmU^^        houfe  and  feizing  his  goods.    Plea,  not  guilty. 

Jflues  Jgalnft 

ilmet  ^''  ^  The  trefpafs  being  proved,  the  defendant  by  virtue 
fi^tlirhe^caii-  ^^  ^  ^^  ^^  parliament  for  eftablifliing  a  court  of  con- 
not  maiotam      fdcuce,  gave  lu  evideuce  under  the  general  iflue,  that 

trefpia  for  what  r     *rr      3    r  «  .    .,      .  ,         -. 

» done  in  exe-  proceTs  iffued  trom  the  court  againft  the  goods  of 
^!^%Mt    J<^^  Pric^  i  ^t,  the  prefent  plaintiff  was  the  perfon 
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meant  in  the  procefs,  and  liable  to  pay  the  money;       i^n. 
that  though  his  name  be  Williamy  he  at  one  time  had  '^  "^      ^^ 
John  Price  written  over  his  (hop  door,  and  that  being         ^ 
afked  before  the  procefs  in  queflion  was  fued  out,    Ha*wooi», 
whether  his  name  was  Jobn^  he  faid  it  was,  and  they 
might  diftrain  upon  him  and  be  d         d>    The  pro- 
cefs was  accordingly  fued  out  againft  him  by  the  name 
of  Jobiij  and  the  defendant  entered  his  houfe  and  took 
his  goods  in  execution. 

Park  for  the  plaintiflF,  cited  Cole  v.  Hind/on^  6  T.  R* 
234.  in  which  it  was  held,  that  to  trefpafs  for  taking 
the  goods  of  A.  B.  a  plea  of  juftiiication  by  an  officer, 
that  he  took  them  under  a  diftringas  againft  C.  B. 
(meaning  the  faid  A.  B*)  to  compel  an  appearance,  ' 

with  an  averment  that  A.  B.  and  C.  B.  were  the  fame 
perfon,  could  not  be  fupported.  So  here  the  defend- 
ant could  not  have  pleaded  fpecially  that  procefs 
^  iflued  againft  John  Price  (meaning  William  Price),  and 
therefore  the  fame  fafts  could  be  no  defence  under  the 
general  iflue. 

Lord  ELLENBORouoH.-^Here  the  party  was  known 
as  well  by  the  one  name  as  by  the  other,  which  was, 
not  averred  to  be  the  cafe  in  Cole  v.  Hind/on  {a.') 
But  befides  that,  I  think  the  plaintiff  is  barred  by 
having  fsud  that  his  name  was  Jobuj  when  interrogated 


(a)  Per  Lord  Kenyon  fendants,  as  they  havi  not  al/9 
The  averment  in  the  plea  that  averred  thai  the  plahatff  VfOi 
A^vUazxA  RiciarJwrt  the  fame  imewn  as  well  ty  one  name  as 
pi^oa,  iritt  not  aflift  the  de<    hy^^  ^^«  ^  '^^  ^'  ^35* 

before 
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itlT. 


before  the  procefs  was  ifTuecl.  He  fliall  not  be  allowed 
to  avail  himfelf  of  the  miflake  which  he  himfelf  occa- 
fioned. 

PlaiHtiff  nonfuited* 

Park  and  Efpinajfe  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attanuet>  Jamu  and  Smith.l 


So  if  the  defendant  negleds 
to  plead  amifnoxher  in  abate- 
ment, he  may  be  taken  in  exe- 
cution under  a  capias  ad  fatis- 
faciendum  by  the  wrong  name. 
Crawford  v.  Satchwell,  2  Stra. 
12x8.  But  unlefs  the  party  be 
known  at  well  by  one  name  as 
the  other,  or  has  by  fome  aft 
acknowledged  himfelf  to  be  the 
perfon  meant  in  the  writ,  a  mif- 
take  in  naming  a  perfon  to  be  ar- 
refted  in  a  capias  is  fatal,  and  all 


thofe  concerned  in  making  the 
arreft  are  trefpaifers.  Shadgett 
V.  Clipfon,  8  T.  R.  328.  Scan- 
dover  v*  Wame,  2  Campb.  270. 
And  if  there  b»a  warrant  again  ft 
J.  S.,  and  B.  the  officer  afks  A. 
his  name,  and  A.  anfwers  J.  S.» 
whereupon  B.  arrefts  kirn.  A, 
may  neverthelefs  maintain  treA- 
pafs  and  falfe  imprifonment 
againft  B.— Moor  457.  Hard. 
323. 


Gaha- 
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Ill 


G  AH  AG  AN  V.  C00P£R. 


x8zi. 

Wedneicby« 
Dec.  4. 


npHIS  wasan a^on on  ftat.  38  Geo*  3.  c./i*  §  2.y  (a)  it nnooiience 
for  pirating  a  buft  of  the  late  Rt.  Homurable  ""^f^^V^ 

pirating  of  buftf 
>nd  other  figures 
■  ■  ■  ■■         ■  ntdeandpub. 

I'iflied  by  ftatu. 
■rief,to/ri/a 
Piriiedcaftoft 


(tf )  And  be  it  further  ena£k- 
edt  tlUt  if  any  perfon  (hall  within 
the  (aid  term  of  fourteen  years, 
make  or  caufe  to  be  made  any 
copy  or  caft  of  any  fuch  new 
model,  copy,  or  caft,  or  any  fuch 
model,  copy,  or  eaft  in  alto  or 
haSo  reliero,  or  any  fuch  work 
aa  aforefaid,  or  any  fuch  new 
caft  from  nature  as  aforefaid, 
either  by  adding  to  or  diminifh- 
ing  from  any  fuch  new  model, 
copy  or  caft  or  adding  to  or  di- 
»ioi(hing  from  any  fuch  new 
model,  copy  or  caft,  in  alto 
or  baflb  relievo,  or  any  fuch 
work  as  aforefaid,  or  adding  to 
or  diminiihing  from  any  fuch 
new  caft  from  natuie,  or  (hall 
caufe  or  procure  the  fame  to  be 
done,  or  (hall  import  any  copy 
or  caft  of  fuch  new  model,  copy, 
pr  caft,  or  copy  or  caft  of  fuch 
Aew  model,  copy  or  caft  in  alto 
or  hzSo  relievo,  or  any  fuch 
work  as  aforefaid,  oc  any  copy 
fir  caft  of  any  fuch  new  aaft 


fed  he  fimtle 
6f  the  erigioali 


from  nature  as  aforefaid,    for 
fale,  or  (hall  fell  or  otherwife  ^uft>  if  the  piracy 
difpofe  of,  or  caufe  or  procure  ^""y^Afition 
^     ,      r  1 J  f  J  T     r  1       r  °'  «niuiuoon 

to  be  fold  or  eicpofcd  to  fale,  from  the  original, 

or  otherwife  difpofed  of  any  JJ***  »t  eppetrs  ro 
copy  or  caft  of  any  fuch  new  rnXf^^"" 
model,  copy,  or  caft,  or  any  caft,if  hisa  ptr« 
copy  or  caft  of  fuch  new 
model,  copy,  or  caft  in  alto  or 
baflb  relievo,  or  any  fuch  work 
as  aforefaid,  or  any  copy  or 
caft  of  any  fuch  new  caft  from 
nature  as  aforefaid,  without 
the  ezprefs  confent  of  the  pro- 
prietor or  proprietors  thereof 
firft  had  and  obtained  in  writing, 
figned  by  him,  her,  or  them  vt* 
refpeftively,  with  his,  her,  or 
their  hand  or  hands,  in  the  pre- 
fence  of  and  attefted  by  two  or 
more  credible  witnelFes;  then 
and  in  all  or  any  of  the  cafes 
aforefaid,  every  proprietor  or 
proprietors  of  any  fuch  original 
model,  copy,  or  caft,  and  every 
proprietor  or  proprietors  of 
every  fuch  original  model,  or 
copy 
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i8xt. 


The  4th  count  of  the  decIatatioiiK  to  which  alone 
the  evidence  was  applicable^  ftated,  that  the  plaintiff 
after  the  paffing  of  ^e  faid  ad,  in  the  faid  firft  count 
mentioned,   and  alfo  before  the   committing,    &c«, 
to"  wit,  on  the  laid  firft  day  of  beptember  i8c6» 
made  and  caufed  to  be  made  a  new  model  of  a  certain 
other  buft,  that  is  to  fay,  a  "buft  of  the  faid  Ri^t 
Honourable  C*  J.  Fox,  and  which  faid  laft  mentioned 
model  was  firft  publiflied  by  plaintiff,  and  plaintiff, 
before  the  fame  was  publilhed  or  expofed  to  fale,  to 
wit,  &c«,  did  caufe  his  name  to  he  put  thereon,  with 
the  date  of  the  publication  aforefaid,  by  means,  &c.,  he 
the  plaintiff  became  and  was,  and  from  thence  hitherto 
bath  been,  aiid  ftill  is  the  proprietor  of  the  faid  laft 
mentioned  new  model,  and  hath  for  and  during  all 
the  time  laft  aforefsdd  h^d,  and  ftill  hath  the  fole 
right,  property  in  the  fa^me,  to  wit,  &c.  —  neverthelefs 
defendant  well  knowing,  &c.,  and  contriving  to  in« 
)ure  the  plaindff  fo  having  the  fole  right  and  prc^erty 
in  the  faid  laft  mentioned  model,  to  wit,  on  the  faid 
2oth  day  of  Odober  1809,  and  on  divers  other  days 
and  times,  &c.,  wrongfully  and  mjurioufly  did  expofe 
ta  (ale,  and  caufe  to  be  cxpofed  to  fale  divers,  to  wit. 


copy  or  caft  in  alto  or  baflb 
reUevo,.  or  any  fuch  work  as 
aforefaid,  or  the  proprietor  or 
proprietors  of  any  fuch  new  caft 
from  nature  as  aforefiud,  re- 
fpedively»  (hall  and  mayi  by 
and  in  a  fpecial  adion  upon  the 
cafe  to  be  brought  againft  the 


perfon  or  perfons  fo  offending, 
receive  fuch  damages  as  a  Jury 
on  the  trial  of  fuch  ^ftion,  or 
on  the  execution  of  a  writ  ot 
enquiry  thereon  fliall  give  or 
aflefs^  together  with  full  coftt 
of  flit. 

looa 
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1060  cafts  of  the  faid  laft  mendoned  model,  of  the  ^  »•'* 
faid  buft  fo  made  by  plaintiff  as  laf^  aforefaid,  and 
afterwards,  to  wit,  on  the  faid  20th  day  of  Odober 
1809,  and  on  the  faid  other  days  and  times,  &c., 
did  wrongfully  and  injurioufly  fell  and  difpofe,  and" 
caufe  and  procure  to  be  fold  and  difpofed  of  part, 
tq  wit,  500  of  the  faid  laft  mentioned  cafts^,  without 
the  exprefs  confent  of  .the  plaintiff  fo  being  the  pro- 
prietor of  the  faid  model  and  caft  fo  made  by  him  as 
laft  aforefaid  firft  had  and  obtained  in  writing  figned 
by  plaintiff  with  his  hand  in  the  prefence  of  and 
ftttefted  by  two  or  more  credible  witneffes,  or  other-* 
tirife  J  contrary  to  the  form  of  theftatute,  &c.,  whereby^ 
&c.,  the  plaintiff  hath  been,  was,  and  is  greatly  injured 
in  his  property  in  the  faid  model  and  buft.  fo  made  tjy 
him  as  laft  aforefaid,  and  hath  loft  and  been  deprived 
of  divers  great  gains  and  profits  which  might  and 
would  otherwife  have  arifea  and  accrued  to  him 
therefrom. 

The  declaration  contained  various,  other  counts  $ 
but  they  all  alleged  that  the  defendant  nunU  the  pirated 
buft  complained  of. 

It  appeared  that  the  plaintiff  bad  made  and  publiflied  ^ 
a  buft  of  Mr.  Fox  in  the  maimer  abov^  ftatcd }  and 
that  a  buft,  the  head  of  which  exadly  refembled  that 
of  the  plaintiff's  and  had  evidently  bee9  <iaft  in  a 
mould  tsdcen  from  it,  was  expofed  to  fale  in  the  (hop 
of  the  defendant ;  but  ihaft  the  pirated  buft  had 
drapery  thrown  over  the  breaft,  alid  the*  ihoulders 
lounded  off;  whereas  the  origittal  was  quit^  nakedj 
and  its  fides  were  planes.    There  wa^  no  .e\^ence  that 

Vol.  m.  .    I  the 
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*f^2'    ,  the  defendant,  who  is  a  carver  and  gilder,  had  made 
the  buft  which  he  expofed  to  fale. 

Topping  for  the  defendant  objefted,  that  this  coutd 
not  be  confidered  a  cafi  of  the  plaintiffs  model,  as 
the  drapery  and  turn  of  the  flidulders  conftituted  a 
material  difference  between  them.  Could  it  have 
been  proved  that  the  defendant  had  made  the  buff 
he  expofed  to  fale,  the  cafe  might  have  been  brought 
within  the  a&  of  parliament,  by  which  the  making 
any  copy  or  caft  of  a  new  model,  "  either  by  adding  ta 
or  diminyhingfrom  anyfucb  new  modeP^  is  prohibited  ; 
but  the  a£l  is  fo  abfurdly  framed  that  to  make  a  perfeft 
copy  or  cail  is  no  offence,  and  it  is  no  offenpe  to  ex^ 
fofe  to  fale  or  fell  a  copy  or  caft  of  the  models  if 
there  be  any  addition  to  or  diminution  from  it. 

.  Garrow  for  the  plaintiff  infifted,  that  the  pirated 
bud  might  well  be  confidered  a  cafi  of  the  defen- 
dant's model,  if  they  were  fubftantially  the  fame  ; 
and  that  the  difference  introduced  by  the  draqpery  was 
merely  colourable. 

Lord  £ll£NBorough. — ^The  ffatute  feenis  to  bate 
been  framed  with  a  view  to  defeat  its  own  ojbjed- 
But  bow  can  I  fay  that  one  buft  is  the  caft  of  another^ 
though  the  head  be  the  fame  in  both^  if  by  the  addir 
lion  of  drapery  and  a  diffimilar  management  of  the 
ihoulders,  the  reft  of  the  figure  is  different  ?  I  think 
the  defendant  did  not  expofe  to  fale  a  caft  of  the 
plaintiff's  model  j  and  unlels  you  prove  that  he  made 
the  pirated  caft  by  adding  the  drapery,  you  fupport 
no  count  of  your  c^claratkm. 

■    5  Carrow 
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,.  Garrow  contended,  that  the  defendant  might  be       1811  • 
brefumed  to  have  made  the  buft  which  he  expofed  '■■"*■'  -^ 
to  fale*  ^. 

COOPSR. 

Lord  Ellekbo ROUGH. -^  Had  he  been  a  modeller  ifa^r&nwii» 
or  ftatuary  by  trade,  there  might  have  been  fome  li'Sul^^^' 
ground  for  that  prefumption,  .but  it  would  be  too .^^'Jxj^* 
much  to  prefume  a  bud  to  have  been  made  by  a  man  thb  »  not  ?»• 
of  a  different  trade,  becaufe  it  is  expofed  to  fale  m  d^^huhaf^ 
his  fljop.    Thefe  artifts  muft  again  apply  to  parliament  "«*•**• 
for  protedion ;   and  they  had  better  not  model  the 
new  a&  themfelves  as  they  Teem  to  have  done  the 
fbrmen  In  the  mean  time,  I  am  obliged  to  fay,  though 
with  great  reluctance,  that  thjs  prefent  plaintiff  muft  be 
nonfuited* 

.   Gafrow  and  Cvmyn  for  the  plaintiffl 

Topping  and  Gafelee  for  the  defendant;  ' 

[Attorbies,  Mubard/m  and  iVruvMv.] 


Do£,  d.   DiOBY,  V.  ST££Lrf 

''pHtS  was  an  ejeftment  brought  upon  the  demife  of  in  ejeftmentbT 
Wriothefley  Digby  Efquire,  as  the  executor  of  the  \l^:^^^^^' ^ 
laft  will  and  teftament  of  the  lafe  Dame  Elizabeth  Sll'tSI^tdblc* 
Alack  worth,  who  was  the  executrix  of  the  laft  will  ^«<i««h«t«iin- 

tereil  in  the  pre- 
miles,  to  put  in 
the  defrndam**  inrwev  to  a  Viil  in  equhy  ftatlne  that  *<  bthHievtdtte  ieflaHr  w«,  PoffeCiJ  cf  ti§ 
k0f€bUifr€mifi,  im  sbe  SUl  mmHoK^'*  r-J/^     J  ^ 

-      I  :i  and 


lift  6a§«s  AT  m«!  #iims, 

>*'^'  ^.  and  teftament  of  her  late  hufband.  Sir  Hcibdt  Mac- 

Do«,  d.  wortbj  Baronet,  deceafed,  to  recover  the  pbfleifion  of  z 

DiGBY,  houfe  in  Henrietta  Street,  Mancheftcr  Square. 


Stsbl. 


In  fupport  of  the  title  of  the  leflbr  of  the  phmtiff, 
there  was  put  in  the  defendant's  anfwer  to  a  bill  in 
^uityi  filed  againil  him  for  a  difcovtry.  In  this  he 
ftates,  *'  that  he  believed  thai  ^  Herbert  Mackwdrth 
was  poflfefled  of  the  kafsbM  premifes  in  the  bill  men* 
Honed/' — 

T^ng  for  the  defendant  ohje&ed,  that  in  the  de^ 
elaration  there  was  only  one  demife,  namely,  by  Mr» 
^igby  as  executor  of  Lady  Mackworth»  who  was  ez6« 
tutrix:  of  her  hufband,  and  that  Mr.  Digby  was  not 
proved,  or  even  pretended  to  be,  the  Heir  at  Law  of 
Sir  Herbert  Mackworth,  orndevifee  under  any  will  of 
Sir  Herbert's  duly  executed  fo  as  to  pafs  a  real  eftate. 
They  were  therefore  bound  on  the  other  fide  to  go  {br« 
ther,  and  (hew  that  Sir  Herbert's  was  a  chattel  intereft 
and  not  a  freehold. 

Lord  Ellekbo^ougr  faid,  that  as  againft  the  de« 
fendant  who  had  admitted  that  he  believed  Sir  Herbert 
to  have  been  in  his  lifetime  pojfeffed  of  the  hafebold 
premifes  in  queftion,  he  would  not  require  the  plain* 
tiff  to  go  further}  that  the  term  poffiffed^  as  con« 
tradiftinguiflied  from  the  word  feized  was  properly 
applied  to  chattel  interefts;  and  that  although  there 
were  freehold  leafes,  ftill  in  comifton  parlance  the  term 
iiofehold  imported  a  chattel  interelL 

13  Th# 
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The  plaintiff  then  put  in  probates  of  the  wills  of  Sir       z8i  r. 
Herbert  and  Lady  Mackworth,  and  alfa  proved  th^ 
iervice  upon  the  defendant,  upon  the  x8th  December 
1810,  of  a  notice  of  that  date  to  quit  the  pretnifes  on 
S4th  June  following,  **  provided  the  tenancy  originally 
"  commenced  on  the  2  $tb  day  of  December^  or  otherwife  ^^ri^Vt*** 
^*  to  quit  at  the  end  of  the  year  of  the  tenancy  which  ^"^^^^ 
^*  fhould  expire  next  after  tlxe  end  of  half  a  year  from  j^et  thttentut 
^^  the  date  thereof/'  *  that  uniefi  bm 

<|uit  in  14  days 
lit  will  be  r«» 

It  was  admitted  that  the  tenancy  commaieed^  not  2;iJ,Hb?aiS7tiie 
on  the  2  cih  of  December,  but  on  the  a4th  of  June,     «•«»<• «»«»««  » 

Lord  ELLENfio ROUGH  having  held  that  this  notice 
was  fufficient,  the  defendant's  counfel  produced  a 
(econd  notice  from  Mr.  Pigby  to  the  defendant  Steel, 
in  Auguft  181 13  (after  the  time  when  the  former  no* 
tice  had  determined,)  to  quit  the  premifes  wbicb  Steel 
then  held  under  him  in  fourteeQ  days,  otherwife  he 
ihould  require  doubly  value. 

Topping  then  contended  that  the  firft  notice  upon 
which  the  plaintiff  was  now  proceeding,  had  been 
waived  by  the  fecond )  that  the  demife  in  the  eje^tnent 
being  laid  on  the  zjih  June  i&i  i,  the  defendant  was 
by  the  eje£lmeat  considered  ^s  a  trefpaffer  from  that 
time,  whereas  the  fecond  notice  recognized  a  fub- 
fifting  tenancy  in  the  month  of  Auguft  following, 
and  that  the  charader9  of  trefpaffer  and  .t^O^t  ac  the 
f^e  time  were  incompatible. 

I  X  ^.odfP 
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i8ir.  Reader  and  />•  F.  Jones ^  contra,  infifted  that  the  firft 

notice  was' not  waived  by  the  fecond  ;  that  the  fecond 
notice  was  diverfo  intuitu ;  that  the  intent  was  not  to 
continue  the  tenancy  which  had  been  previoufly  deter- 
mined at  Midfummer  i8ii,  but  mereljr  to  entitle  the 
lefibr  of  the  plaintiff  to  recover  double  value  for  fo  long 
a  time  as  the  defendant  might  hcAA  over,  and  that  it 
muft  have  been  fo  underftood  by  the  defendant 
himfelf.  They  cited  the  cafes  of  Doe^  d.  Cherry^  v. 
Batten^  Cowp.  243,  and  Dae^  d*  Williams ^  v.  Humphreys^ 
%  Eaft,  %'t;j% 

Lord  Ell ENBO  ROUGH  obferved,  that  it  cer- 
tainly appeared  to  him  that  the  fecond  notice  was 
not  intended,  and  could  not  be  underftood  to  be  in- 
tended as  a  waiver  of  the  firft,  having  for  its  obje£l 
merely  the  recovery  of  double  value.  It  was  only  a 
qualified  condonation  of  the  trefpafs.  However  His 
LordQiip  &id,  he  would  leave  the  queftion  as  to  the  qua 
aninw  to  the  Jury. 

The  jury  immediately  found  for  the  plaintiE 

Reader  and  D.  F.  Jones  for  the  plaintiff. 

Topping  and  Lowes  for  the  defendaAt. 

[Attornies,  W99Jttk  and  Griguu\ 


Nm  I  was  not  in  court  during    note  by  one  of  the  counfel  in  the 
tbe  whole  of  this  trial ;  but  I    paufe, 
was  fumifhed  with  the  aboxe 

fHILLIPH 
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Thurfday, 

Phillips  v.  Cock aynb.  i^«-  s- 

'pHIS  was  an  aftion  againft  the  defendant  as  acceptor  [l^,^^^^,^ 
of  a  bill  of  exchange,  dated  16th  of  April  1811,  foraiepi  fub- 
drawn  \>y  the  plaintiff;  payable  to  his  own  order  at  tbo^theCe.' 
two  months  after  date,  for  28/.  "  value  received  in  Se'^b^lTn'ot 
lead."     The  declaration  Ukewife  contained  counts  «xtMi«fl>«^ 
for  goods  fold  and  delivered.     Plea>   the  graeral 
iflue. 

It  was  proved  that  the  defendant  accepted  the  bill 
in  queftion;  and  that  a  ihort  time  before,  he  had - 
purchafed  from  the  plaintiff  lead  to  the  value  of  28/. 

The  adion  was  defended  on  the  fcore  of  ufurjr. 
It  appeared  that  immediately  upon  the  fale  of  the  lead» 
the  defendant  accepted  a  former  bill  for  it  to  the  fame 
amount,  at  two  months  after  date.  When  this  bill 
became  due,  he  was  unable  to  take  it  up,  and  he 
applied  to  the  plaintiff  for  a  i^enewal.  The  pldntiff 
agreed  to  renew  it,  on  receiving  a  premium  of  i/. 
This  was  acceded  to  ;  the  lA  was  paid  ;  the  bill  now 
in-fuit  was  drawn  and  accepted,  and  the  former  one 
was  delivered  up  to  the  defendant. 

Garrow  for  the  plaintiff  infifted,  that  at  all  events 
he  was  entitled  to  recover  for  the  goods  fold.  If  the 
feturity  was  deftroyed,  the  original  debt  ftill  fubfifled* 

I  4  Comyn 
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x8xx-  Ccmyn  contra,  maintamed,  that  by  the  fiatute  of 

'^HTLtipT^  ufary,  12  Ann.  ft.  2.  c.  ;6-,   the  debt  and  fccurity 

tr.        were  both  avoided.    The  plaintiff  by  taking  ufuriout^ 

CocKAYNi.  jjjj^^gft  jjj^j  fubjcaed  himfelf  to  a  penalty  of  thrice 

the  amount  of  the  fum  forborne,  and  could  not  be 

allowed  to  recover  that  fum  in  a  court  of  juftice. 

Lord  Ellenborough. — The  ftatute  renders  r<Ai 
all  bondsy  ccniraffsy  and  ajfurance^  for  payment  of  any 
principal  whereupon  there  is  referved  above  the  rate 
of  5/.  per  cent.  If  there  was  once  a  valid  fubfifting, 
debt^,  that  cannot  be  deftroyed  by  a  void  fecurity. 
The  bill  here  is  void  by  reafonof  the  ufury ;  but 
the  plaintiff  is  in  the  fame  fituation  as  if  no  bill  ha4 
ever  been  given,  and  may  clearly  recover  the  amount 
of  his  demand  for  goods  fold  and  deUvered.  His 
Lord(bip  cited  ^nd  relied,  ypon  Robin/on  v.  Blandj 
.t  Burr.  X081,  upon  the  ftatute  of  gammg,  where  it 
was  held  that  money  lent  at  play  might  be  recovered^ 
although  the  fccurity  for  it  was  void^ 

VerdiQ  for  the  plaintiff. 

Garrom  and  Lowes  for  the  plaintiff. 

Ci^myn  for  the  defendant. 


Vide  Gray  9.  Fovlcrj^  I  H.  Bl.  462.     Banes  v.  Headlj» 

aTaimtoD,  184. 

Martins, 
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181T. 
Martins,  q,  t.  v.  Qalloway*  '^'^^' 

npHlS  was  an  a£^ion  on  5  £llz.  c  4.  for  fettSng  to  Atradetfaoe 
work  a  perfon  who  had  not  ferved  an  apprentice-  ri!!*ddi2Sh 
fliip  of  7  years. -r-The  trade  was  defcribed  in  different  [^J^i^.***"* 
counts  of  the  declaration  as  that  of  a  turner,  z/mftb^  faUw*  w«rt 
a  wbite-fmitb^  and  an  engtneer-Jmtb.  pr^Ucd  in  euc* 

"^  '  '  Lnd  when  the 

aa  paired,  if  itt 

It  appeared  that  the  defendant,  a  man  of  great  in-  Si?*rm^^S^ 
genuity,  carxies  on  the  bufinels  of  whs^t  is  called  a  »««&**«'• 
macbiniftj  or  mechanift,  making  engines  and  ioftro*  trodXa^oria- 
ments  of  various  forts,  compofed  of  the  different  '^'"n^ti  .aion 
metals.    In  fabricating  thefe,  he  ufes  a  lathe  like  a  ^^efd*"^^ 
turner^  a  forge  and  anvil  like  a  common  fmitb^  and  "^^^ »"  *  ''**• 
feveral  of  the  tools  which  are  confidered  as  bebnging  ha^n^rlrv^ 
to  the  wbite-fmitb ;  but  his  engines  and  inftruments  fti^^Sr^T^* 
could  not  be  made  by  perfons  of  any  one  of  thgfe  '/^"^j***"^*" 
^des.    He  employed  the  young  man  named  in  the  ft*5''<«>  ^'^^ 
declaration,  (who  had  not  ferved  any  apprenticeship)  be  given  that" 
in  feveral  parts  of  his  bufmefs.  Inl^aSi., 

England  wbea 
the  s£l  Mflcd^ 

Park  for  the  plaintiff  infifted,  that  as  the  defendant 
lad  fet  an  unqualified  perfon  to  do  particular  forts  of 
work  done  by  turners  and  fmitbs^  he  had  employed 
him  in  the  trades  of  a  turner  znd/mitb,  both  of  which 
are  enumerated  in  the  zQi  of  parliament ;  and  that 
though  the  defendant's  bulinefs  when  confidered  in 
the  aggregate,  might  neither  be  that  of  a  turner  or 
common  fmitbj  yet  it  was  properly  defcribed  in  the 
declaration  as  that  of  an  en^ineer-fmitL 

Lord 
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J^*«-  Lord  Ellej^borough.— The  trade  of  an  engineer^ 

•  Martins   y^^VA  is  not  mentioned  in  the  ftatute,  nor  do  I  believe 
q- 1.         that  it  exFfted  in  the  reign  of  Queen  Elizabeth.  If  it 
Gallqway.  ^^^»  *^^  plaintiff  fhould  have  proved  this  by  books  of 
that  period  or  by  fome  other  evidence.   Can  the  defen- 
dant then  be  confidered  either  a  turner jfmith  or  white* 
fmitb?  He  cannot,  unlefsyou  fever  his  bufinefs  into  parts; 
\7hereas  you  muft  view  it  in  the  aggregate,  not  looking 
to  intermediate  operations,  but  the  ultimate  produd  of 
his  iaboun     The  bufinefs  of  a  watchmaker  has  been 
introduced  into  England  fmce  the  time  of  Elizabeth, 
tnd  is  clearly  not  within  the  ftatute.     But  the  watch- 
maker turns  fome  of  the  works  of  the  watch  in  a  lathe, 
and  makes  others  by  operations  very  much  refembling 
thofe  of  a  fnuth.  —  By  the  trade  of  a  turner  in  the 
ftatute,  I  rather  think  is  meant  only  the  turning  of 
wood  and  of  ivory.    If  the  turning  of  metals  was  at 
r  allknown  here  in  the  reign  of  Elizabeth,  it  could  not 

have  been  a  feparate  trade,  -i-  With  thefe  obfervations 
His  Lordfliip  left  it  to  the  jury  to  fay,  whether  upon 
the  evidence,  the  defendant  had  fet  the  young  man  to 
work  as  a  turnery  fmitbj  or  wbite-fmith. 

Verdift  for  the  defendant. 

Park  and  Lowes  for  the  plaintiff. 

,  ,  Garrowznd  A^  Moore  for  the  defendant. 


Fide  Coward  t?.  Maberlcy,  2  Campb.  ii2,     Pr^tt  v,  Frafcr, 
wiU  14. 

Kay 
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Kay  v.  DuCHESSE  DB  PiENNE.  Thurrd.;, 

Dec.  5. 

HTHIS  was  an  adtion  againft  the  defendant  as  maker  of  a  woman  k^ 

a  promiffory  note  dated  lo  July  1804^  payable  tq  aodthe^ireV 
die  plaintiflF  3  months  after  date.  uSu^^::. 

'     fole,  if  herhuC 
"i»*i  %       r  ■  t    ^"^^  *****  H»e<^ 

The  defence  was,  that  ihe  was  not  liable  to  be  fued  with  her  m  thk 
upon  the  note,  being  a  married  woman.  ..    ^^hTbe  hM 

left  her  here 
*  end  entered  imo 

It  appeared  that  the  Ducheflfe  is  a  French  emigrant;  *•  ^*^1^* 
that  before  the  French  revolution  (he  lived  in  France 
with  the  Due  de  Pienne  as  his  wife;  that  fhe  was 
fo  confidered  by  the  French  noblefle,  and  received  in 
that  chara&er  at  the  court  of  Louis  XVL;  that  the 
Pucand  Ducheffe  de  Pienne  came  to  England  and 
lived  fome  time  together  as  man  and  wife ;  but  that  he 
left  this  country  in  1 803,  to  enter  into  the  fervice  of 
Sweden,  and  has  remained  abroad  ever  fmce. 

This  was  held  to  be  prefumptive  evidence  of  the 
coverture. 

Garrcfw  for  the  plaintiflF  infifted,  however,  that  the 
Due  and  Duchefle  de  Pienne  being  both  aliens,  from 
the  time  when  he  went  abroad  (he  might  lawfully  con« 
trad,  and  was  confequently  liable  to  be  fued  as  a 
feme  fole.  She  was  in  the  fame  fit  nation  as  if  her  huC- 
band  had  abjured  the  realm.  If  a  Britifh  fubjed 
leaves  the  country,  he  goes  animo  revertendi^  his  abfence 
,|S  likely  to  be  temporary,  and  he  may  at  any  moment 
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x8i  I.  be  recalled  by  the  King.  But  there  is  no  reafon  to  ex* 
peft  that  an  alien  who  has  once  left  this  kingdom  will 
ever  again  come  within  reach  of  the  procefs  of  our 
courts  of  juftice.  Therefore,  thofe  who  have  traded 
his  wife  even  for  neceflaries  will  have  no  means  of  re* 
^o^ering  tbdr  debts,  unlefs  fbe  may  be  fued  as  ^feme 
fpU  ;  and  if  ihe  could  not,  the  confequence  would  be 
that  0ie  might  be  ftarved«  .  In  twp  cafes  in  which  this 
very  lady  was  defendant  CWalfordn^  Duchefs  de  Pienne 
E.  T.  1797,  a  EJ^.  554^9  and  FranJks  v.  Duchefs  de 
Pienne^  M.  T.  1797,  2  Efp.  587O  Lord  Kenyon  held, 
that  the  wife  of  an  alien  may  contraft  and  be  fued  as  a 
feme  fole  from  the  time  her  hu(band  leaves  the  king* 
dom  \  and  under  circumftances  exadly  the  fame  a& 
the  prefent  the  plaintifis  recovered. 

Iiord  EjLi.ENBQRouGH.-r- If  the  hufband  has  never 
'lieen  in  this  kingdom,  the  wife  of  an  alien  I  think  may 
be  fued  as  a  feme  fole.  That  is  the  Duchefs  of  Ma« 
7arine*s  Cafe*,  \  don^  knpw  whether  it  was  diftin&ly 
brought  10  Lori^Kenyon's  attention,  that  the  Due  de 
Pienne  had  been  Hving  with  the  defendant  as  his  wife 
vithin  the  rea],m.  If  (o^  I  cannot  fub&ribe  to  his 
opinion.  But  at  the  time  of  thofe  decifions  Rin^iead 
v.  Lady  JLaneJborougpf  2nd  Corbettv.  Poelnifz  had  not 
been  judicially  overturned.  Since  the  cafe  of  Marfl^all 
fu*  Ruttm  (tf),  which  reftored  the  old  common  law 
Vpon  this  fubjed,  \  confider  it  quite  clear  that  a  married 
w6man  under  the  circumftances  of  the  prefent  de&n- 

r ' ' — — — — 

(«)  E.  T.  1800.    8  T.  R.  545^ 
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dant,  is  not  liable  to  be  fued  as  ^feme  fik.  Her  hut* 
band  who  had  been  living  with  her  in  England  goes 
abroad  in  xSoj.  How  foon  he  might  have  returned 
does  not  appear.  The  note  is  granted  in  July  1804,  D'^ciiEtta 
and  becomes  due  the  Odober  following.  Could  Ihe  Piuat^ 
then  have  been  fued  upon  it»  when  her  hufband  had 
been  abfent  only  a  twelvemonth,  and  might  have  beea 
again  living  with  her  here  before  the  caufe  was  brought 
to  .trial?  Does  a  woman  who  has  once  been  in  the 
fituation  of  a  feme  covert  in  this  country  become  % 
femefole  becaufe  her  hufband  has  been  abroad  a  year? 
The  Due  de  Pienne  neither  was  nor  is  under  any  legal 
difability  to  rejoin  his  wife  in  England.  If  it  was  pre* 
fumed  in  1 797  that  he  would  never  revitit  this  country^ 
it  was  a  prefumption  againft  the  h&y  for  it  appears  by 
the  evidence  in  this  caufe  that  he  was  living  here  ia 
the  year  1.803.  Where  the  hufband  has  abjured  the 
realm,  or  is  exiled,  he  cannot  return,  and  the  cafe  ftanda 
upon  perfedly  different  principles. 

Plaintiff  nonfuited« 

In  the  enfuing  term  a  motion  was  made  to  fet  afide 
this  nonfuit,  but  the  Court  fully  concurring  with  the 
direction  of  the  Chief  Judice  at  nifi  prius,  refufed  a 
rule  to  fhew  caufe.  . 

Carrow  and  Abbott  for  the  plaintiff*. 

Park  and  Reader  for  the  defendant. 

I^Je  hUrOk  «.  KotchtabD,  a  B«f.  &  Poll.  2it6.  Boggett  n. 
Titer,  J 1  Eaft^joi. 

Fauldsr 


h6  cases  at  nisi  prius, 


iL  ^.^■■j  Faxtjldeii  Spr.  v.  Silk  and  Aftofiher, EstxcuTORt 
D«"t7'  of  T.  C,  jERvoigE  Efq.  dcceafed. 

SjJV^'ft     J)EBT  on  bond  dated  28th  July  i8o8>  m  the  penaf 
cucutort  on  the  fuHi  of  io,ocoA  tQ  fccure  the  payment  of  an  an- 

teftator/tbey     nuity  of  500A  fettled  by  the  teftator  upon  the  plaintiff. 


}:^rJlc^  Plez,  none/if adurn. 


up  lunacy  it  t 

S^rnjl?.  '  This  aaion  was  brought  by  the  direftion  of  the 
fition  tak«n  un-  £^y.^  CbaticeUofj  for  the  purpofe  of  trying  whether 
of  lunacy  againft  the  teltator  was  in  a  ftate  of  infanity  when  he  executed 
tb«  AMucioo  of  the  bond.  To  (hew  that  he  was,  the  defendants  offered 
bj^tVbi  ^^  evidence  (among  other  thihgs)  an  inquifition  taken 
fr^  a  di"'«i.  •  ^^^^^  ^  commiffion  of  lunacy  againft  the  teftator  in 
Mcedent  to  that,  (lis  lifetime,  by  which  it  was  found  that  he  had  been  ^ 
dd  imemu  u  Itmatic  from  February  1 808,  without  any  Incid  interval. 
idmiffibit  etu  fj^jjj^  ^j^g  objefted  to  on  the  part  of  the  plaintiff;  as  be- 
mg  res  inter  alitfi  a£la. 

Lord  Ellenbo ROUGH,  however,  thought,  that  at- 
though  the  inquifition  was  by  no  means  conclufive  on 
the  trial  of  the  prefent  iflue,  it  was  admiflible  evidence; 
and  that  it  would  be  for  the  jury  after  comparing  it 
with  the  other  fafts  of  the  cafe,  to  determine  what 
weight  it  was  entitled  to. — 

The  plaintiff"  had  a  verdift* 

The  Attorney  General^  Gar  row j  Parkj  and  Holrojd 
for  the  plaintiff. 

Jekyll^  Beji^  and  Gurney  for  the  defendant. 

Vide  Yatei  v.  SoeB,  Stra.  1104,.  Sergefon  «.  Sealy^  a  Atk. 
41a. 

AD. 
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Adjourned  sittings  in  London. 


i8it. 

Warwick  v.  Slade  and  Another.  We^nrfday. 

Dw.11.' 

INDEBITATUS  aflumpfit  by  an  infurance  broker^  Theaoriiomr 
to  recover  the  fum  of  105A  paid  by  him  for  pre  pbrea  to'dba 
sniums  on  a  policy  effecled  for  the  defendants.  .  t^^l^t^' 

revoked  after  tilt 

On  the  17th  November  18 10,  the  defendants  fent  hmSgiwdth* 
an  order  to  the  plaintiff)  to  infure  2ooA  on  barley  and  nxhty  h«ve'!!^ 
.flour  on  boardthe  fhip  Union,  from  Wells  in  Norfolk,  to  [SI  HkJtit? 
London,  ftating  that  the  fhip  had  failed  on  the  14th  "'«'?«»«*« 

.  ,         r.  .         ••  J  ^  .  Juirini  procured 

With  a  nur  wmd.  a  %  to  u  writ* 

ten  on  terms 
within  the  fcopt 

TTiere  had  been  an  intermediate  ftorm,  and  under  ^i*tiSJrii 
an  apprehenfion  that  the  llnion  might  have  fuffered  in  "•fceivesanb- 
it,  the  plaintiff  could  not  get  the  infurance  done  under  his  priodpau 
50  guineas  per  cent.     On  the  17th  a  flip  was  written  !^VLb*^i''to 
by  two  underwriters  for  100/.  each  at  that  premium,  iJie^^iSfe^^ 
and  between  6  and  7  the  fame  evening  the  plaintiff  <i>«  policy  and 
called  at  the  defencWts'  counting  houfe,  and   left  mufn^to'tih^  ' 
word  that  he  had  made  the  infurance  at  50  guineas  ^^^Z^^^'no 
per  cent,  premium.    The  defendants  were  then  from  *^j^ 'g^*"*  *** 
home ;  but  in  about  an  hour  after,  they  fent  the  commiffion  or 
plaintiff  a  letter  in  the  following  words :  "^°^  ^"^ 

"  Mr* 
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181 X.  «  Mr.  Warwick^ 

w7rwick^      "  We  are  touch  furprifed  to  hear  you  have  given  50 
^  t».         per  cent,  on  the  Union  from  Well^  to  London,  when 

m/ADoUicr.  ^^^  ^^^  ^^  ^"^^  authority  from  us.    We  therefore 
'  cannot  fubmit  to  it» 

(Signed)        «  Sl;fde  and  Petritt.'* 

The  ftamped  policy  was  not  written  out  or  figned 
till  two  days  after,  — ^  when  being  offered  to  the  de«* 
fendants,  they  refufed  to  receive  it. 

Garrow  for  the  plaintiff'  infilled,  that  however  high 
the  premium  was,  his  client  was  bound  to  get  the  in* 
furance  effeded,  and  >frould  have  been  liable  to  an 
action  if  he  had  not  done  fo.  The  fuppofed  counter- 
mand came  too  late,  when  he  had  entered  into  the 
agreement  with  the  underwriters,  and  the  flip  had  . 
Been  figned.  After  that,  he  was  bound  in  honour  to 
pay  the  premium  io  the  underwriters,  and  the  policy 
when  formally  executed  muft  have  reference  back  to 
the  figning  of  the  flip. 

LordELLENBOROUGH.— -I  cannot  take  notice  of 
thefe  honorary  engagements.  Till  the  ftamped  policy 
was  figned  by  the  underwriters,  no  binding  contract 
was  entered  into,  and  the  authority  of  the  broker 
nlight  be  revoked.  Therefore,  fuppofing  the  original 
order  would  have  empowered  the  plaintiff*  to  give  a 
premium  of  fifty  guineas  for  a  voyag^  from  Wells  to 
London,  after  the  letter  he  received  in  the  evening  of 
the  17th,  his  authority  was  determined.  The  policy 
was  not  then  eSeded.    The  revenue  laws  forbid  me 

tQ 
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Slads 
and  Another, 


€0  look  Co  what  is  called  the Jiip.    The  plamtiff  after-       iSt  i. 
wards  paid  the  premium  in  his  own  wrong,  and  there  ^^^^^^^- 
is  no  implied  promife  on  the  part  of  the  defendants 
to  reimburfe  him. 

Plamtiflf  nonfuited. 

Garrm)  and  Taddy  for  the  plaintifiT. 
Park  and  Marryat  for  the  defendants. 


[Atcornies,  Cf  ^  and  L/r.] 


X 


Vide  Fanner  v.  RobinfoDi  2  Campb.  339.  «. 


QOOQS  fold  and  delivered. 


WedneTdiyt 

CoTHAY  and  Others  v.  T*ute  and  Another. 

When  a  pcrloft 
.    ia  tiie  coimtry 
gtvtt  an  ordtr  to 
^  a  tradefaun  ia 

London  with 

The  plaintiffs  are  dry-falters  at  London^  the  defen*  b^aninthehaUt 
dants  dyers  at  Leeds.    In  December  1809,  the  defen-  ^*^down 
dants  wrote  a  letter  to  the  plaintiffs,  defiring  them  to  *^*3Jf  ^^^ 
fend    down   fiolbs.  more    of  cochineal   by  the  '^firji  andatthaomc* 
coach.      The    plaintiffs    accordingly    delivered    this  then  it  a  no- 
quantity  of  cochineal  at  the  Bull  and  Mouth  inn^  to  lSJIill"h^^^ 
be  carried  to  the  defendants  by  a  coach  that  runs  **»r«0F«««'» 

J  ^ili  noi  ba  an* 

from  thence  to  Leeds.    At  the  coach  office  there  was  fwrabiefar 
a  notice  (luck  up,  faying  that  the  proprietors  would  fn'uo  of  5/  un*. 

left  infiiri'd,  it 
b  enough  for  the  vendor  to  deliver  the  fooda  mdetcd  at  thit  dSce,  aHhoughihey  be  above  the  vakM 
of  s^  without  iofurisa  them,  unlela  he  haa  infured  fef  the  yorchafei  ia  Immiv  i 


Vot.  ra. 


K 


Ml,. 
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iflxt.*      not  be  anfwerable  for  any  package  abore  the  value 

^    -"^    -^  of  5/.,  unle&  entered  as  fuch  and  paid  for  accordingly. 

and  Otliers   Thii  Gochhieai  wa$  not  fo  entered,  although  worth  about 

^'  150/.,  and  it  was  loft  on  the  way  to  Leeds.    There 

and  Another,  ^^^s  no  eridence  of  the  manner  in  which  the  former 
CQchineal  had  been  fent. 

Garrcw  for  the  defendants  infifted,  that  they  were 
not  liable,  as  the  plaintiffs  had  not  given  them  a  remedy 
over  againft  the  carrier.  The  plaintiffs  muft  be  taken 
to  have  been  aware  of  the  notice,  as  well  as  of  the 
law  upon  this  fubjefb.  It  was  therefore  their  duty  to 
have,  entered  the  cochineal  as  above  the  value  of  5/. 
Without  this,  there  was  no  fufficient  delivery  to  the 
carrier  to  charge  the  defendants,  and  as  they  had 
derived  no  benefit,  fo  they  were  not  liable  to  make 
any  compenfation. 

Lord  EllekborOugh. — The  point  made  does 
not  properly  arife  in  this  caufe.  The  defendants 
order  6olbs.  more  of  cochineal  to  be  fent  them.  It 
was  therefore  incumbent  upon  them  to  {hew  how  the 
former  parcel  was  fent,  and  whether  it  was  entered 
and  infured  as  above  the  value  of  5/.?— Upon  the 
general  queftion  I  am  not  now  called  upon  to  give 
any  decifive  opinion ;  but  as  it  is  in  pra6lice  fo  unufual 
under  thefe  nodices  to  enter  and  mfure  goods  as  above 
the  limited  value,  I  Ihall  be  inclined  to  hold  that  the 
irendof  is  not  bound  to  do  fo,  without  exprefs  inftruc- 
tions  ibr  that  purpofe.  Were  he  to  infure  of  his  own 
•  ttccord  with  the  carrier,  how  far  would  the  purchafer 
iie  liable  for  the  heavy  additional  expence  thus  in« 

curred? 
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curred  ? — In  this  cafe  the  plaintiffs  are  clearly  intttled       i8ii. 
CD  a  verdid  for  the  value  of  the  goods.  ^  Corait ^ 

and  Otbert. 
Park  and  Campbell  for  the  plaintiffs*  .j,^^^ 

Garrow  and  Copley  for  the  defendants. 

[Attornies,  OUbam  and  Z,tf«irr/.] 


and  AD9t2iet- 


Prickbtt,  and  Carruthers  and  Others,  Affig-  Wetorfd«y, 
nees  of  Halliday,  a  Bankrupt,  v.  Down  and    ^^^ 
Others. 

npHIS  was  an  2Saoa  againft  Meffrs.  Down  and  Co.  ^"^"^^TL 

th^bmkers,  to  recover  a  balance  of  6,65 1/«  y^  lodL  iiof>pcdp«7n«oib 
in  theur  hands,  due  to  the  jfUintiS  Prickettj  and  the>fi<»^!^d^ 
aflignees  of  Halliday.  i^'^ror 

them,  a  debtor 

Pricketf  and  Halliday  were  in  partnerfliip  as  in-  knows  of  th» 
furance-brokers.    In  November  1810,  they  (lopped  l^ft^fo^J^ 
payment.     On  the  13th  of  July  181 1,  the  partnerfliip  ^^^^^^^ 
was  diffolved,  and  on  the  t6th  of  the  fame  month  ground  that  uw 
a  commiflion  of  bankrupt  iffued  againft  Halliday.  committed  an 
ITie  defendants  were  advifed  that  they  could  not  le-  ^ufiwASfe 
gaily  pay  over  the  balance  in  their  hands,  as  they  had  ^'g^SHpon 
notice  of  Prickett  having  ftopped  payment,  and  if  a  ihcdebiwto^ 
commiflion  of  bankrupt  fliould  afterwards  be  iffued  Semooefi^ 
againft  him  upon  an  ad  of  bankruptcy  prior  to  the 
payment*  they  might  again  be  called  upon,  to  account 
for  the  money  by  his  aflignees. 

Ka  Park 
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i8u.  fark^  for  the  defendants,  pointed  out  the  fituation 

PmcKETT  ^'^  which  they  flood,  and  fhewed  that  they  were  not 
aud  Other*    protefted  by  Sir  Samuel  Romilly's  ad  {a\  which 

Down  contains  a  provifo  that  perfons  paying  money  to  the 
and  Others,  bankrupt  fhould  have  no  notice  of  his  having  become 
infolvent,  or  (lopped  payment. 

Lord  Ellenborough.— The  defendants  are  not 
under  the  proteftion  of  that  aft ;  but  before  it  was 
pafled,  they  could  not  have  juftified  refufing  to  pay 
the  balance  in  their  hands  under  fimitar  circumflances, 
to  whatever  fubfequent  inconvenience  the  payment 
might  have  expofed  them.  Till  the  party  has  adually 
become  a  bankrupt,  and  a  commiffion  has  been  taken 
out  againft  him,  he  may  fue  his  debtors.  There 
may  be  peril  in  paying  a  man  who  is  known  to  have 
ifopped  payment ;  but  that  affords  no  defend  to  an 
action  for  a  debt  juftly  due  to  him. 

Verdia  for  the  plaintiffs. 

Carrow  and  Gafelee  for  the  plaintiffs. 

fork  for  the  defendant. 

[Attornieiy  Grigfou  (^  C#  and  i)«iM».] 

_.^^___^  II  ■       . ,       ■  — ^. 

Plde  Foftcr  v.  AUanfon,  2  T.  R.  479. 
(«)  46  G.  III.  c.  13;.  §  u 

fCJ^  BoYD 
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tSxi. 
Boyd  v.  Dubois.  ^  SS"f"^' 

npHIS  wa%  an  a£lion  on  a  policy  of  infurance  on  if*  fin  vires  <m 

hemp,  on  board  the  (hip  Jofefb  and  Betfey^  from  thedamag!^ 
London  to  the  coaft  of  Devonlhire.   .  The  lofs  was  laid  Sfef  wSh 
bi  Are.  "•  »nfi»"i  *• 

•^  -^  imderwiiten  are 

notiiaUe;  toif 

The  plaintiff's  witneflfes  ftated,  that  while  the  (hip  occafioo^^th* 
was  lying  at  a  place  near  Torbay,  a  fire  broke  out  in  S^jSt^*^ 
the  hold  during  the  night,  which  confumed  the  greateft  ^'?'  ^  Po- 
part of  the  cargo,  but  the  origin  of  which  could  ^ot  tUtedbytbefiia 
be  difcovered.  Sblwlo  aT 

underwritersthag 
the  goods  wete 

The^  defendant's  counfel  undertook  to  prove,  that  J^^^^^*^''*^ 
the  hemp  was  damaged  \  that  for  this  xeafon  it  was  «  tendency  to 
apt  to  ferment  and  take  fire ;  that  its  concHtion  had  ^''^ 

not  been  communicated  to  the  underwriters,  and  that 
.  the  fire  adually  had  originated  in  the  hemp  itfelf« 
And  they  contended,  that  even  if  the  laft  circumftance 
Ihould  not  be  fatisfadorily  made  out,  the  underwriters 
would  be  difcharged  by  the  damaged  ftate  of  the 
hemp  not  being  communicated  to  them,  fince,  had 
they  been  aware  of  that,  they  would  have  refufed  to  ' 

fuhicribe  the  policy. 

Lord  Ellenborouoh.  —  If  the  hemp  was  put  on 
board  in  a  (late  liable  iq  effervefce,  and  it  did  effervefce 
^d  generate  the  fire  which  confumed  it,  upon  the 
pppmon  principles  of  infurance  l^w^  the  aifured  can- 

X  3  not 
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x8xi* 


not  recover  for  a  lofs  which  he  himrelf  has  occafioned. 
But  I  moft  pofitively  fay,  that  they  were  not  bound  to 
reprefent  to  the  underwriters  the  ftate  of  the  goods. 
It  would  introduce  endlefs  confufion  and  perpetual 
controverfies,  if  fuch  a  duty  were  to  be  impofed  upon 
the  affuredt 

"There  was  no  proof  that  the  fire  had  orfginated 
from  the  damaged  ftate  of  the  hemp,  and  the  plaintiff 
bad  a  verdift. 


Park  and  Lanves  for  the  plaintiff'. 
T^ing  and  Carr  for  the  defendant. 

[Attoroiet,  Jmcifin  md  GUh,} 


Dec.  la. 


A  covenMt  in 
the  leal'e  of  a 
boufe,  **  to  in- 


DoE  d.  PifT  v.  Shewin. 


J^jfeCTMENT  on  the  forfeiture  of  a  leafe,  to  re- 
cover poffeffion  of  a  houfe  called  Grigjby^s  Cqffiec- 

The  demife  was  laid  on 
the  25th  day  of  April  i8ii. 


poffeffion 
fuwV^UVn  ^'  *^^/^  ^'^  Threadneedle  Street. 

i\xm  of  mone^ 

tipod  the  pre- 

xnifei  during  the 

term  in  feme 

iufficient  Infurance  OfiSce,**  it  not  void  for  uncertainy ;  but  meant,  that  the  premifet  fliaU  be  infured 

Mainlt  if  la  ibme  office  where  iofurancet  againft  fire  are  ufually  efife^ted. 


the  policy 


the  premium,  and  a  fpace  of  X5  dayt  beyond  the  quarur  dayt  ia  given  (or  payment  of  the  premium, 
during  which  time  the  Company  it  liable :  II10  year  expired  on  the  ftjth  of  March  181 1 ;  but  the 
tenant  did  not  pay  the  premium  for  a  renewal  till  the  35th  of  April  following :  Tfie  Company  then 
nve  e  receipt  for  the  premium,  ftating  the  infurance  to  be  from  Lady-day  iZii  to  I^y-day  x8zi.--r 
JSW,  that  the 'covenant  wat  broken  by  reafon  of  the  nonpayment  of  the  premium  on  or  before  th« 
ttth  of  Aprils  and  that  the  leafe  wat  lurfeited  upon  a  cUuIe  of  re-entry. 

Ia 
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In  May  i8|  i,  the  leflbr  of  the  plaintiff  granted  the  ^  'Su. 
defendant  a  leaCe  of  the  premifes  in  queiUon  for  21 
years  wanting  jo  days  from  Michaelmas  1800,  at  the 
rent  of  84/.  per  annum.  This  leafe  contained  the  fpU 
lowing  covenant,  for  a  breach  of  which  the  ejedment 
was  brought: 

^  And  further  that  (he  the  faid  Elizabeth  Sbewin, 
**  her  executors,  adminiftrators  and  aifigns,  Ihall  and 
^  will  from  time  to  time,  and  at  all  times,  during  the 
^^  continuance  of  the  term  hereby  granted,  infure  and 
^^  keep  infured,  or  caofe  and  procure  to  be  kept  in- 
<*  fured,'  the  fum  of  800/.  at  the  lead  in  ibme  fufficient . 
^^  infurance-office  within  the  cities  of  London;  and 
^  Weftminfter  upon  the  faid  mefluage  or  tenement 
««  and  premifes  hereby  demifed  and  every  part  there* 
**  of."  «-  A  claufe  of  re-entry  was  added  in  the  nfual 
form. 

The  defendant  inunediately  infured  the  (premifes  at  the 
Pbmrdx  Fire-office^  by  a  policy  for  a  certain  number  of 
years,  which  expired  in  March  18  lo*  A  new  aiinual 
policy  was  then  effe£led  with  the  fame  Company,  by 
which  the  premifes  were  infured  for  800A  to  the  25th 
of  March  181 1.  This  policy  was  declared  to  be  for 
fuch  longer  period  as  the  defendant  fliould  regularly 
pay,  and  the  Company  fliould  receive  die  pren^ums. 
By  printed  conditions  referred  to  wl  the  policy,  a  fpace 
of  15  days  beyond  the  quarter-days,  was  given  for 
payment  of  the  premium,  during  which  time  the 
Con^aay  were  to  be  liable.  The  defendant  in  £1^ 
did  not  pay  the  premium  for  a  renewal  of  this  policjf 

K  4  on 
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on  the  25th  of  March  181 1,  or  withm  15  days  there* 
after :  but  on  the  25th  of  April  following,  fhe  went  to 
the  Phoenix  Office,  paid  the  premium,  apd  obtained  9 
receipt  in  the  following  form ; 

"  Received  the  25th  day  of  April 

)8ii,  of  Mrs.  £.  Shewin,  the  fum 

ftated  in  the  margin  hereof  for  one 

^'Prem.    o  16    yearns  premium  on  800/.  infured  in 

^*Duty      1     o    this  office  from  Lady^ay  to  181 1  to 

■  Lady-day  1812.     Received  at  the 

j€i   16    fame  time  the  fum  dated  in  the 

■Lj.  margin,  for  duty  on  the  faid  policy 

for  the  fame  period. 

^«R,  MILES/' 

Ho  accident  had  happened  by  fire  to  the  premifes 
in  the  mean  time.  A  clerk  from  the  Phtznix  Offiu 
ftated  that  it  is  very  common  for  the  annual  premium 
tiot  to  be  paid  till  after  the  expiration  of  the  15  days  ; 
that  it  is  always  received  when  offered,  ^nd  that  a  re« 
ceipt  is  given  for  it  in  the  above*  form. 

lAarryaU  for  the  defendant,  firft  objeSed  that  the 

covenant  to  infure  was  void  for  uncertainty,  as  it  did 

not  at  all  fpecify  what  the  nature  of  the  infurance  was  to 

^  to  be.    The  words  are  ^'  U  infure  and  keep  infured  ih^ 

fum  of%ooU  in  fonie  fufficient  office^  within  the  cities  (f 

'London  and  Wefiminjier  upon  the  faid  meffuage  and 

premifes.^*    This  did  not  (hew  againft  what  the  infnrr 

wee  was  to  be  made,  pr  in  what  fort  of  office  it  was  to  be 

effefied.  • 

Lor4 
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Lord  Ellenborouoh. — I  think  by  a  reafonable       181 1. 
mtendment  the  infurance  was  to  be  againft  fire,  and 
the  leflee  was  bound  to  infure  and  keep  mfured  the 
fum  of  800A  upon  the  premifes  in  an  office  where 
policies  againft  fire  are  ufually  effe&ed« 

Marrjat  then  contended,  that  the  covenant  had 
been  fubftandally  performed.    After  the  premium  had 
been  pafd  on  the  25th  of  April,  the  policy  muft  be  confi- 
deredashavingbeenin force  from  the  preceding  quarter- 
day.    The  annual  policy  was  eflPeded  fpr  a  year,  and 
fych  longer  time  as  the  premium  was  paid  and  received. 
The  office,  by  receiving  the  premium,  therefore,  gave 
the  policy  an  uninterrupted  validity.    The  landlord 
had  fuffered  no  inconvenience  by  the  premium  not 
having  been  paid  at  the  day,  and  if  a  fire  fhould  now 
happen,  he  had  the  fecurity  of  the  policy.     Where 
a  forfeiture  is  to  be  incurred,  covenants  are  always 
ponftrae4  with  great  ftridtnefs,  and  it  m^y  well  be 
faid  that  800/.  had  been  kept  mfured  upon  the  pre^ 
^ifes  fince  the  granting  of  the  leafe. 

Lord  Ellenborouoh.  —  There  was  an  interval 
during  which  the  infurance  was  difcontinued.  The 
15  days,  which  are  an  ezcrefcence  from  the  preceding 
year,  expired  on  the  9th  of  April.  The  policy  tlien 
became  extinfl,  and  the  landlord  was  deprived  of  all 
protedion  till  the  25th  of  that  month.  A  fire  might 
)iave  happened  in  the  mean  dme,  and  there  is  no 
pretence  for  faying  that  in  that  cafe  the  Pbanix  Office 
^ivould  have  been  liable.  For  a  certain  period  the 
landlord  rao^  the  riik  of  fire,  and  the  fum  of  8oo/. 

was 


# 
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iSit.  was  not  kept  infured  upcm  the  pcemiTee  in  any  office* 
It  may  admit  of  coofulerable  doubt,  whether  by 
Pirr"*  ^^^  revenue  laws  the  policy  could  be  lawfully  iioiewed 
v^  by  the  payment  of  the  premium^  after  the  expinttioa 
of  the  15  days.  At  any  rate,  its  toiftence  was  fuf* 
pended  from  the  9th  to  the  25th  of  April.  The 
covenant  to  infure  was  therefore  broken,  and  the 
kmdiord  is  entitled  to  recover  at  law,  whatever  relief 
there  may  be  for  the  tenant  in  equity  (a). 

Verdid  accordingly. 

Garrow  and  Clarhe  Jun.  for  the  leflbr  of  the  plaintiC 

Marryat  for  the  defendant. 


{a)  In  this  cafe  the  court  of  been,  and  the  defendant  became. 

Exchequer  had  granted  an  in-  bankrupt.    The  application  for 

junAiott^iB  payment  ^f  tht  cofts  an  injuadion  was  then  renewed 

of  the  adion  :  but  tbefe  wete  on  behalf  of  the  affigoeea,  but 

not  paid  as  they  ought  to  hate  ref ufed^ 


BiBTSN 
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1811. 


<       ■  I  ■■     \m 

BlETEN   V.   BURRIDOB    and  Others.  Thurfday. 

Dec.  IS. 

/^AS£  for  malidoufly  fuing .  out  bailable  procefs     ^^  mtftak« 
againft  the  pkuntiff,  and  caufing  him  to  be  arretted  •uewrit'agunft 
thereupon,  and  imprifoned  and  detained  in  cuftody.      t^'cTw^^r 

to  be  executed. 

The  defendants,  who  are  bankers  at  Plymoutby  fup*  he  huTwrit 
pofing  by  miftake  that  the  defendant  was  party  to  a  2"™en3^^*thu 
dllhonoured  bill  of  exchange  in  their  hands,  fued  out  Ijfo^e***^^ 
procefs  againft  him  into  the  city  of  London.    The  nctmkihimmw 
bailiff's  follower,  to  whom  the  writ  was  delivered,  on^to^ry/tiw 
went  to  the  plaintiff,  and  alked  him  for  payment  of  rJS*,td*^ 
the  bill  of  exchange.     The  plaintiff  expreffed  great  JjJJfetf^arShllJ 
aftoniihment,  and  declared  he  had  never  feen  or  heard  trouble  in  the 
of  the  bill  before.     The  bailiff's  follower  then  faid,  he  7ve"he  ifteTr 
had  a  vfrit  againft  him,  but  he  fuppofed  there  was  fome  :,;Lt/«d^ncJ^u 
miftake,  and  as  he  knew  him  to  be  a  refpeftable  man,  ^J^^]!^ 
he  would  go  to  the  attorney  and  inquire  into  the  mat-  thathe  could  not 
ter.     The  miftake  being  then  difcovered,  it  was  ex«  lOioa^^ft  a. 
plained  to  the  plaintiff,  and  he  was  told  hfe  need  give  SJi."***^"^' 
himfelf  no  further  trouble.     No  bail-bond  was  exe- 
cuted or  caption  fee  taken.     The  plaintiff,  however,- 
fome  time  after  infifted  upon  paying  the  bailiff  a  pound- 
note,  and  put  in  bail  above,  thus  incurring  an  expence 
of  1 4/»' 

Carrow  for  the  plaintiff  contended,  that  the  defend-* 
ants  by  their  own  confefOon  had  fued  out  the  procefi 
without  any  reafonable  or  probable  caufe ;  that  the 
law  inferred  malice  from  fuch  an  a£t,  and  that  no  ad- 
vantage could  be  taken  of  the  circumftance  of  th^ 
officer  having  refrained  to  take  the  plaintiff  into  adusd 
cuftody. — But 

Lord 
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i8ii.  Lord  Ellenborough  was  clearly  of  opinion,  that 

the  adion  could  not  be  maintain^d^  as  no  arreft  or 
imprifonnient  had  beei^  proved  ^  there  was  no  evidence 
»fcd*Otbere.  ^^  malice }  and  the  plaintiflF  had  fiiffered  no  inconveni- 
ence, except  what  he  had  voluntarily  brought  upon 
himfelf. 

Plaintiff  nonfuited^. 

Carrvw  and  Efpinaffe  for  the  plaintiff* 

fark  for  the  defendant* 

[Attonies,  Shtrwim  and  Ti(fom,] 
piJc  Arrowfmith  v.  Lc  Mefuricr,  ?  N.  R.  2IX. 


Dec.  12. 


Squires  v.  Whisken. 


J^?^^««*»«  \|ONEYhadand  received.     Non  ajfumpfii  except 
a  wager  on  a  as  to  2/«  2/.  and  as  to  that  a  tender^  which  was  de* 

*    lued  by  the.replication- 

Scarlett  in  opening  the  plaintiff's  cafe  ftated,  that  the 
a&ion  was  brought  to  recover  the  fum  of  four  guineas. 
The  plaintiff  and  one  Fordbam  laid  a  wager  of  two 
guineas,  that  each  on  a  given  day  Ihould  produce  ^ 
game  cock,  of  a  given  weight,  for  the  purpofe  of 
fighting ;  and  that  if  either  failed  to  produce  fuch 
cock  on  fuch  day,  the  other  was  to  be  confidered  the 
'winner.  They  accordingly  paid  two  guineas  a-piece 
into  the  hands  of  the  defendant  as  a  ftake-holder.  d(i 
I J  the 
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the  appointed  day,  the  plaintiff  produced  a  game  €Ock,       181 1« 
of  the  requifite  qualifications :  but  Fordbam  made  '■-■--■  -*i 
defoult.  .  •. 

Lord  Ellbnbqrough.-^Is  not  cock-fighting  an 
illegal  fport  ? 

Scarlett  faid,  he  had  not  been  able  to  find  any 
ftatute  by  which  it  is  prohibited ;  and  fuppofing  it  to 
come  within  the  general  defcription  of  gaming^  (till  as 
the  film  wagered  was  under  lo/.,  the  a£Hon  might  be 
maintained* 

Lord  Ellbnborough.  —  Cock-fighting  mufl;  be 
confidered  a  barbarous  diverfion,  which  ought  not  to  be 
encouraged  or  fan£Honed  in  a  court  of  juftice.  I  be- 
lieve that  cruelty  to  thefe  animals,  in  throwing  at  them, 
forms  part  of  the  dehortatory  charge  of  judges  to 
grand  juries,  and  it  makes  little  diflference  whether 
they  are  lacerated  by  flicks  and  ftones,  or  by  the  bills 
of  each  other.— There  is  likewife  another  principle,  on 
which,  I  think,  an  a£tion  on  fuch  wagers  cannot  be 
maintained.  They  tend  to  the  degradation  of  courts 
of  juftice.  It  is  impoflible  to  be  engaged  in  ludicrous 
inquiries  of  this  fort  confiftently  with  that  dignity 
wMch  it  is  eflential  to  the  public  welfare  that  a  court 
of  juftice  fliould  always  preferve.  I  therefore  will  not 
*  try  the  pl^tiff's  right  to  recover^the  four  guineas, 
and  the  evidence  muft  be  confined  to  the  iflue  joined 
upon  the  tender. , 

The  defendant  was  not  able  to  prove  a  legal  tender^ 
and  the  plaintiff  had  a  verdi£t  with  nominal  damages. 

Scarlett 
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z^tx.  Scarlett  for  tbe j»laintiff. 

Squi&bs 


WmtKEii. 


Andrews  for  the  defendant. 

[AMornki,  MirkiH  and  ^uk4.\ 


'■•*■—  ■    ■    ff 


Vide  M'Aflefter  v.  H$4eii»  2  (innpb.  43$.    Hu&y  «.  Crickitt, 
^1  16S. 


Fridijr,  CaHRUTHERS  V.   G&AY. 

Dec.  13. 

Tofuppoitan    rpHIS  wa$  au  aSion  on  a  policy  of  infurancc  oi> 

mvennent  iniX  •,         «  m       ,  i^f      i     i    r  -r'l 

dedantkm  on  t        iToods  DY  the  Antoinette  Elizabeth  from  London 

poUcyof  infu.     ^     ^^  _^      \ 

knee  00  goods    to  PeteribuTgh. 

•*  thit  the  fliip 
with  the  goods 

mbottdwhen       The  declaration  averred  that  the  fliip,  with  the 

at  A.  was  ar-  ^ 

refted  by  the  goods  on  board,  when  at  Cronjladt^  was  arrefted  by 
Sfiorthr^icra  the  perfons  exercifing  the  powers  of  government  there, 
thSJ.'^rthl  ^^  *^  goods  were  then  and  there  by  the  fidd  perfons 
goods'wcre  then  fazed,  detained  and  confifcated. 

and  there  by  the 
faid  perfons 

1^  ron»l^<'  It  appeared  that  on  the  fliip's  arrival  at  Cronjladt^ 
flitf^X^hT  ^^^  hatches  were  fealed  down,  and  her  cargo  was  after- 
p»d»  were  for-  wards  foTciWy  unloaded  by  the  officers  of  goverzunei^tt 
onbourdtheihip  and  never  delivered  to  the  confignees.      / 

by  the  officers  of 

government, 

and  never  delivered  to  the  con(ignees;*«- without  putting  in  any  fentence  of  condemnatSon. 

There  is  not  an  implied  warranty  on  the  part  of  the  owner  of  goods  infttred,  that  the  fliip  fltall 
be  in  all  refpeds^opeily  docnroented.  Therefore,  where  from  an  mniflion  of  the  captain ,  the  gooda 
infured  on  a  voyage  from  this  country  to  a  foreign  port  are  not  mentioned  in  the  ihip'a  mandfeft  sa  re* 
^ired  bv  13  ft  14  Car.  a.  c  xx.  and  ntiwr  datot«s»  bat  the  M  is  aot  <wwfiqnc|t  bgr  thia  4i« 
U/Si ;— thfl  nndecvjittft  an  liable* 

8  Searktt 
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Scarbtt  for  the  defendant  contended,  that  to  fiip-  ^    181 1. 
port  die  averment  as  to  the  k>&»  it  uras  neceffioy  to 
prove  that  the  goods  had  been  confifcated,  and  to  put 
in  a  fentence  of  condemnation. 

Ixnrd  ExxiKBORouoH. — Literally  to  fhew  conjifca^ 
tion^  it  would  be  neceflary  to  prove,  that  the  proceeds 
of  the  goods  came  to  the  treafurj  of  the  ftate ;  but  I 
think  the  averment  is  fufficiently  fuftained  by  proof, 
tliat  the  goods  were  forcibly  taken  poflellion  of  by  the 
officers  of  government. 

The  defence  was,  that  the  goods  had  not  been  re- 
gularly entered  in  the  (hip's  manifeft  for  exportation. 
StaL  13  &  14  Car.  a.  c.  1 1.  §  2.,  and  8  G.  i.  c.  i6. 
require,  under  penalties  and  f(»feitures,  that  the 
captain  of  every  fliip  before  failing  fhall  deliver  in 
at  the  cuftom-houfe  a  paper  called  a  Manifeft,  contain- 
ing a  ftatement  of  all  the  contents  of  his  cargo :  and 
k  was  proved  that  the  only  Manifeft  delivered  by  the 
captain  of  this  fliip  before  failing  on  the  voyage  in 
queftion,  entirely  omitted  to  mention  the  16  bales  of 
merchandize  on  which  the  prefient  infurance  was 
effeaed. 

It  appeti^red  however,  thai  they  had  been  regularly 
ptffed  at  the  giftomphoufe  by  the  fliipper  i  that  the 
cscketB  were  duly  made  out  and  filed;  that  the  goods, 
wliidi  ought  be  kv^Uy  exported  without  paying  any 
dtttjr,  wens  put  on  board  the  fliip  in  the  common 
^xAitfe  of  bufinrfs  at  noonday  i  and  that  the  omiffion  in 
4he  Manifeft  ivas  iblely  impuiable  10  the  mgligence 
of  the  captain*     * 

Lord 
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^  *^"*  ^  Lord  Ellenborough  held,  that  this  omiflion  did 
Carru**  not  render  the  voyage  illegal,  fo  as  to  vitiate  the  po« 
THERs  licy,  and  that  as  it  had  not  occaiioned  the  lo£s,  the  vai^ 
Gray,      derwriters  were  liable. 

Verdift  ac<:ordingIy4 

Pari  and  Marry  at  for  the  plaintiff! 

Scarlett  and  Adam  for  the  defendant*' 

*     [Attoniic%  Crvwdtr  (5*  C«.  snd  Palmer  \^  («#.] 

>■  --  -     — 

Vide  Bdl  v.  Carftairs,  I4  Eaft,  374. 


Saturdty^ 
Dec.  14- 

ik  cinicff  cm* 
ployed  by  A. 
firft  to  carry  a 
fum  of  money  to 
B.  and  tbeo  the 
like  Turn  to  C, 
in  an  aAion  by 
A.agamftC.  iaa 
good  «rttne(s 
Iron  neceflity  to 
prove  that  by 
miftak^  ho  de- 
livered the  firft 
fum  to  C.  ai 
well  as  tho  (•- 
poinds 


Baricer  v.  Macra£« 

"XTONEY  had  and  received,  to  recover  the  fum  of 
19/.  los*  Sd* 

llie  plaintiff*  was  a  ffiop-keeper  at  Wanfted,  and  ac- 
cuftomed  to  be  fupplied  with  goods,  fometimes  by 
the  defendant,  and  fometimes  by  one  Copley^  traded 
men  in  London.  In  O&ober  laft,  being  indebted  to 
Copley  in  19A  los.  Sd.^  he  employed  one  AJb^  the 
Wanted  carrier,  to  pay  this  debt.  JJh  inftead  of  de« 
livering  the  mon6y  to  Copley j  delivered  it  by  miftake  to 
the  defendant,  to  whom  the  plaintiff  owed  nearly  the 
fame  fum.  The  defendant  afterwards  fcnt  in  his  bill» 
which  was  paid  a  fecond  time,  through  the  agency  6f 
JJb. 

To 
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To  prove  this  cafe,  Afli  was  called  as  a  witnefs  on       aftxi. 
the  pan  of  the  plamdff.  ^   Baxiii  ^ 

Garraw  for  the  defendant  mfifted,  that  he  was  in-    Mac^^it. 
CereRed,  and  could  not  be  examined  without  a  releafe. 
He  wzsfrimd  facie  liable  himfelf,  and  he  muft  repay 
the  money  to  the  plaintiff,  unlels,  by  his  evidence,  he 
^ould  fix  the  defendant. 

Lord  Ellenborouoh.— I  think  he  is  a  witnefs  of 
neceffity,  and  may  be^zamined  without  a  releafe. 

The  .plaintiff  had  a  verdidk. 

Park  and  Scarlett  for  the  plaintiff, 

Carrow  for  the  defendant. 

[Attornies,  Smiih  and  JUiJlM.) 


Hammond  and  Others  vJDufrcke.  Mondiy, 

^^HIS  was  an  action  on  a  bill  of  exchange  for  Tbeiinw«r«r 
301/.  ijs.  lod.  dated  25th  April  18  ii,  drawn  by  hcntitiStl^S^ 
the  defendant  upon  and  accepted  by  Meffrs,  Dufrene  S2!»rtfS2i 
&  tenny,  payable  at  three  months  after  date.  ^y^*?*!? 

To  excufe  the  proof  of  notice  to  the  defendant  of  ^b!!?^* 
the  dtfhonour  of  the  biD,  one  of  the  acceptors  was  ^Sfi!L^ 
V0L.IIL  L  called. 
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^^^^^  called,  who  ftated,  that  when  the  bill  was  drawn  and 

Hamhqhd  accepted  they  had  na  efFefts  o?  the  drawer  in  their 

and  Others  hands ;  but  that  before  the  bill  became  due,  he  paid  a 

DvFKENE,  ^^^  ^^  400'*  ^^  ^^^^  account. 

Park  for  the  pIainti6F  mfifted,  that  this  was  an  ac** 
tommodation  bill,  and  that  the  drawer  therefore  was 
not  entitled  to  notice  of  its  diflionour. 

Lord  Ellenborough.— I  think  the  drawer  has  a 
right  to  notice  of  the  diihonour  of  a  bill,  if  he  has. 
effe£ls  in  the  hands  of  the  acceptor  at  any  time  before 
it*  becomes  due.  In  that  cafe,  he  may  reafonably  ex* 
ped  that  the  bill  will  be  regularly  paid,  and  he  may  be 
prejudiced  by  receiving  no  notic^  that  it  is  difho- 
noured.  I  am  aware  that  the  inquiry  has  generally 
been  as  to  the  (late  of  accounts  between  the  drawer 
and  drawee  when  the  bill  was  drawn  or  accepted  ; 
but  I  conceive  the  whole  period  mufl  bs  looked  to 
from  the  drawing  of  the  bill  till  it  becomes  due,  and 
that  notice  is  requilite  if  the  drawer  has  efFc£ls  in  the 
hands  of  the  drawee  at  any  time  during  that  interval. 
Therefore  if  the  defendant  in  this  cafe  paid  a  fum  of 
money  for  Meffrs.  Dufrene  &  Penny  before  the  28th 
July,  you  muft  prove  that  he  had  due  notice  it  was 
not  paid  on  that  day  by  the  acceptors. 

The  cafe  viras  afterwards  brought  before  the  Court, 
but  the  diredion  of  the  Judge  at  nifi  prius  upon  this 
point  was  not  queflioned. 

"•   "  ^  Park 
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Park  and  Abbot  for  the  plaintiffi 

Hammond 

Beard  for  the  defendant.  and  Others 

DxJF&ENB* 

[Attornies,  Stvain  tS*  Co,  ind  SlahlocJk,1 


Pfie  Legge  v,  Thorpe,  2Campb.  310*  Thackray  v.  Blackett, 
Pf/l»  X64. 


Barfoot  and  Others,  Executors  of  John  Wjlkes,  Jhurfdar, 
V.  GooDALL,  DicK£N$ON  the  Elder,  Dick£N^9N        ''* 
the  Younger,  and  Fisher. 

TITONET  had  and  received.  a  change  or 

-^^-*-  .  iiartDfin  in  a 

bankinf-houTeit 

Coodall  and  the  two  Dickenfons  pleaded  their  bank-  |^^**^*|^  "^. 
ruptcy,  which  was  not  difputed  \  Fifher^  the  general  vomers  of  the 
iflue  of  non  ajfumpftt ;  and  the  only  qiiefUon  was,  .cmose  in  the 
whether  he  was  liable  as  a  partner  with  the  others  ?      p"^"*  "^"^"^ 

The  defendants  were  formerly  bankers,  with  whom 
Mr.  Wilkesy  the  tedator,  kept  caih  for  a  confiderable 
number  of  years.  Fi/her  was  a  partner  in  the  banking- 
houfe  at  the  time  Wilkes*^  account  was  open^.  Fi/herfs 
name  appeared  at  the  beginning  of  the  caih-book  *ia 
which  Wilkes^ t  account  was  kept,  and  no  alcention  of 
firm  was  mentioned  in  it.  In  point  of  fa£l,  Fijher 
ceafed  to  be  a  partner  in  1799.    No  advertifenient . 

L  2  mentioning 


i4« 
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>8it^  mentioning  the  circumftance  was  publiihed  in  the 

Ba&toot  Gazette,  nor  was  any  circular  notice  fent  round  to  the 

andOthert  cuftomers  of  the  houfe.    In  1805  the  partnerfliip 

GoooALL  became  bankrupt  with  a  balance  in  their  hands  belorig- 

and  Others,  ing  to  the  teflator  of  abo^t  2o6o/« 

Park  f(«t  the  plsuntiffs  contended,  that  FiJIoer  conti* 
nued  liable  as  a  partner,  and  he  relied  upon  Gorham  v. 
Tbompfon^  Peak.  Caf.  42,  where  it  was  decided,  that 
when  partners  diflfolve  their  partnerfliip  it  is  incumbent 
on  them  to  publifli  notice  of  fuch  diiTolution  in  the 
Gazette,  or  they  will  be  liable  to  creditors ;  and  Graham 
nj.  Hape^  Peak.  Caf.  154.  in  which  Lord  Kehyoh  held 
that  eyen  notice  in  the  Gazette  is  not  fuiEcient  to  affe£l 
a  creditor,  without  evidence  that  he  had  read  it. 

'  It  appeared,  however,  that  when  Fijher  retired, 
the  printed  cheques  were  changed  from  '^  Bkkenfen^ 
^  Goodall  &f  Fijberj''  to  **  Dickenfon^  Gaodall  Ssf  Co  /" 
and  that  afterwards  when  DUkenfon  the  younger, 
became  a  partner,  the  printed  cheques  were  again 
changed  to  ^^  Duken/ofii  Goodafl  and  DickenfonJ* 
A  great  number  of  cheques  in  all  thefe  forms  were 
produced,  and  proved  to  have  been  filled  up  and 
figned  by  the  teftatbr. 

It  w^  ftill  maintained  on  the  part  of  the  plaintiff, 
that  Fijher  was  liable,  as  he  had  given  no  exprefs 
notice  of  his  withdrawing  from  the  partnerfliip,  as 
the  attention  of  a  cuflomer  might  not  be  drawn  to 
the  form  of  the  printed  cheque,  and  there  might 

for 
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for  various  reafons  be  a  change  in  the  firms  .while  the       ^*ti. 
partners  themfelves  remamed  unchanged.  ^BAtrooT^ 

tnd  Others 

Lord  Ellenborouoh.— I  thmk  the  change  in  Goomll 
the  partnerfhip  was  fofBdently  notified  by  the  change  mad  Othcn. 
in  the  cheque.  It  is  the  ha^f  of  banking-houfes  to 
intimate  in  this  manner  that  a  partner  has  been  in- 
troduced or  has  retired.  When  the  teftator  had  been 
accuftomed  to  draw  upon  cheques  fumiihed  him  with 
the  name  of  Fijber^  and  others  were  fent  him  with 
the  name  of  Ft/her  omitted,  before  ufing  thefe  te 
became  him  to  inquire  what  change  had  really  taken 
place;  and  when  be  did  continue  to  ufe  them,  I 
mud  prefume  that  he  was  perfe£Uy  well  aware  Ff/ber 
had  retired,  and  that  he  continued  to  deal  with  the 
houfe  upon  the  credit  of  the  other  partners*  A 
circular  letteif  to  the  cuftomers  might  be  more  regular  ; 
but  I  think  a  change  of  cheque  is  fufficient  notice  of 
the  diflbludon  of  partnerfhip  to  thofe  who  have 
drawn  cheques  addreifed  to  the  new  firm. 

Plaintiff  nonfuited. 
Pari^  Rlcbardfon^  and  Fitzgerald  for  the  plaintiff. 

The  Attorney  General^  Garrow^zxA  Gurney  for  the 

defendant. 

% 

[Attornics,  Sltknttl  and  jt/iJrev>t,] 

>,     ■  ■    ^  I      ■      ■ I   ■  -—  » —  ■—   ■'  ■  ■  ■■    I    ■  ■    111  ■    II  rm 

ViJt  Newfome  v*  Coles,  2  Campb.  617. 

L  3  Haemak 
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fj^fj^'  Harm  AN  and  Others  v.  Kingston. 

^!l!kVonToid,  T^^^  ^^  ^^  ^^^^  ^^  ^  P^^'^y  ^^  liifurance  dated 

as  may  be  there-  -  ift   Auguft    l8lO,   OH  gOods   by    fhc   fllip  MoHa^ 

and  valued,  the  '*  at  and  from  Gottenburgh  to  port  or  ports  of  dif- 
Siere'^'^bf  <^harge  in  the  Baltic."  By  a  memor^tidunj  at  the 
comm*onk«ed^  ^^^^  ^^  ^^®  poUcy,  the  infurance  was  declared  to  be 
theunderwriterf,  «*  on  fugar  and  cotton  as  mirht  be  thereafter  declared 

or  foiYie  one  on  •,        ,       -  --  ,        ^  '' 

their  behiif,  be-  and  valued. 

fore  iotelltgence    ', 
iireceivcdof  the 

dwiirfdon  of  ^^  declaration  alleged  that  the  goods  were  duly 
iDtereft  w  not  a    declared  and  valued  before  the  lofs. 

condition  prece- 
dent; and  if  ' 

?h°r^iicSthen  A  clerk  of  the  plaintiffs  ftated  that  on'  the  ad  of 
befn  ^vaitli^^d  ^^^^^^  1810,  he  wTote  out  and  figned,  by  order  of 
upon  proof  'of     the  affured,  a  fpecification  of  intereft  with  a  valuation 

interell  at  the  r^t  j'i»j  r  •  r 

trial,  the  aOTured  01  the  gooos  mfured  on  z  fcparate  piece  of  paper, 

to  «w/i^?'^    which  he  wafered  to  the  policy ;  but  he  could  not 

•jTwear  that  he  had  fhewn  it  to  any  of  the  underwriters 

or  to  any  other  perfon,  till  after  intelligence  of  the  lofs 

had  been  received. 

The  Attorney  General  objefted,  that  this  private 
memorandum  of  the  clerk,  which  he  had  kept  a  fecret 
from  all  the  world,  could  not  be  ^onfidered  a  declara- 
• .  tion  of  intereft  within  the  meaning  of  the  policy. 
The  objed  was  to  inform  the  underwriters  before  a 
lofs  happened  of  the  particular  goods  infured,  and  of 
the  value  put  upon  them,  that  they  might  be  proteded 

from 
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from  any  finifter  pcafiices  oit  th^  part  of  the  aflured.       9#f  i» 
But  if  thb  dedaralioB  wereXuftcioU,  it  would  be  un-  ^^^^^^^  * 
neceffary  to  commuoicaie  any  declaration  till  the  day    guidOtlieii 
of  trial,  or  there  might  be  twenty  declarations  privately-  ^^^^^^yr- 
written  and  (igned  before  ftie  lofs,  and  that  onftjaftej^ 
wards  produced  which  according  to  the  event  would 
beft  fuit  die  purpofe  of  the  parties. 

Gnrrow  and  Bofanquet^  coniri^  maintained  that  f€ 
was  merely  a  queftbn  as  to  the  credit  of  the  witn^s. 
If  he  was  believed,  there  had  been  a  declaration  made 
on  the  2d  of  Odober,  and  the  lofs  did  not  happen  till 
the  1 8  th  of  November,  'fhe  declaration  of  intereft  did 
pot  require  the  afifent  of  the  underwriters ;  thi^  policy 
did  not  (lipulate,  as  is  fometimes  done,  that  it  fhould  b^ 
authenticated  by  their  initials ;  had  it  been  fhewn  tp 
them  on  the  2d  of  October,  they  could  not  have  objected 
to  it  J  and  therefore  if  the  witnefs  fpoke  true,  they 
were  precifdy  in  as  good  a  fituation  as  if  on  that  day 
it  had  been  fhewn  to  every  one  of  them.  Henchman 
"u.  Offleyy  2  Hen.  BI.  345  iti  notis^  was  cited  as  in 
point. 

Lord  ELLBNfiORoyGH.*— A  declaration  neceflauily 
imports  two  parties,  the  perfon  who  makes  it^  and  the 
perfon  to  whom  it  is.  made.  How  can  I  cohiider  an 
uncommunicated  inilrument  a  declaradon?  Had  it  been 
communicated  to  any  perfon,  or  if  it  had  been  writtok 
on  the  policy,  fo  that  the  party  could  not.  recede, 
perhaps  that  would  have  been  fufficient.  I  allow  that  '  \ 
a- declaration  of  intereft  is  no  contraft,  and  dpes  not 
require  the  afleAt  of  the  underwriters  j  but  it  muft  *      "        * 

L4  b» 
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* 

^    '^^y*       be  communicated  in  fuch  a  manner  that  the  aflured 

Harmah     c^tinot  recede  from  it.    Here  there  would  have  been 

and  Otkcrt  no  evidence  that  this  inftrument  ever  ezifted  if  it  had 

XiNest#M.  ^u^^^  tbe  aflured  to  deftroy  it,  or  to  fuhftitute  another 

ift  its  place*  -^^ 

Garrow  then  propofed  to  prove  the  loading  of  the 
goods,  and  their  value,  as  in  the  cdmmon  cafe  of  an , 
c|>en  policy. 

Lord  Ellbnborough  at  firft  entertained  fome 
*  doubts  whether  this  could  be  done,  and  whctheir 
upon  a  policy  of  this  fort  the  declaration  of  interefl 
is  not  a  condition  precedent,  wh^eh  mud  be  fulfilled 
by  the  aflured  before  the  liability  of  the  underwriters 
attaches:  but  after  further  conflderation.  His  Lordfliip 
faid,  I  have  now  fully  made  up  my  mind,  that  where 
there  is  an  mfurance  on  goods  as  may  be  thereafter 
declared  and  valued,  this  gives  the  aflured  a  power  by 
duly  declaring  and  valuing  before  the  lofs  to  make  it 
a  valued  policy ;  but  that  if  the  aflured  do  not  fo  declare 
and  value,  it  is  then  an  open  policy,  and  the  intereft  is 
matter  of  evidence  at  the  trial* 

The  Attorney  General,— My  lord,  I  feel  myfelf  bound 
entirely  to  fubfcribe  to  that  do£trine;  and  had  I  been 
aware  that  the  plaintiffis  could  prove  theintereft,  I  fliould 
hot  have  made  any  objection. 

Tn  a*  aaieit  oa      The  plaintiffs'  cafe  being  made  out,  the  defence  fet 

%  policy  of  iD» 

luranec  it  if  so 

dctcace  uii^r  the  gcncrtl  iiTut,  that  tha  ^rTomioterefted  who  were  oeutraU  vhct  Uw  poOcywi^ 

ticked  and  tli«  la)i  happened,  had  become  alien  enemies  before  t<;tiOQbrpuj(ht. 

up 
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up  was,  that  the  perfons  interefted  (fix  in  number)  are       '81  r. 
now  refident  at  Bremen^  which  b  annexed  to  France,  '  harmaw^ 
and  are  cherefoire  aKen  aiemies,  fo  as  to  be  incapable  and  Others 
of  taking  advantage  of  a  licence  granted  to  them  when  -^^^^^^^^ 
they  flood  to  this  country  in  the  relation  of  neutrality.  TomirttiMts 

pcru4i  WM  aa  - 
alira  toKOf  «t 

It  was  proved  that  they  were  all  living  at  Bremen  in  ^  onwof  k- 
the  latter  end  of  the  year  1 8 1  o,  and  the  Attorney  Gene^  u  nac  enough  to 
ral  contended,  that  till  the  contrary  was  (hewn  it  muft  ^!h!lb^ 
be  prefumed  they  had  lived  there  ever  fmce.  J^SS^wWdi 

)iasb«com«  ho^ 

Lord  Ellekborough. — I  think  this  is  no  defence  (Kc^uuk  hm 
upon  the  general  iffue*    The  faft  of  the  perfons  inte-  JLt^*J^f 
refted  haying  become  alien  enemies  fmce  the  lofs,  only 
goes  to  fufpend  the  remedy,  and  ought  to  have  been  . 
pleaded  in  abatement. — Befides,  you  have  given  no  cvi. 
dence  where  thefe  perfons  were  born,  nor  proved  that 
they  were  livmg  in  a  hollile  territory  at  the  time  of 
aftion  brought.    You  have  not  fhewn  them  to  be 
enemies  either  'by  birth  or  by  domicile.    How  do  I 
certainly  know  that  they  were  not  all  Britiih  fubjefts 
who  left  Bremen  as  foon  as  they  could  after  that  place 
was  ufurped  by  the  French,  and  are  new  carrying  on 
trade  wuhin  the  realm  of  England  ?    A  defence  of  this 
fort  which  goea  merely  in  difability  of  the  perfon  is  to 
be  made  out  by  the  ftrifteft  ^roof* 

Verdift  for  the  plaintifik 

A  new  trial  was  afterwards  moved  for  on  the  ground 
ihat  the  perfons  interefted  were  become  alien  enemies. 

A  rule 


»>4 
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iSii.       A  rule  to  fliew  eaufe  was  gtanted,  but  afterguards  dif- 
L,  ^  ■  >^>  charged,  the  whole  Court  being  clearly  of  opinion  that 
aS^oThew   *»s  not  being  a  perpetual  bar  to  the  aftion,  it  was  no 
V-         defence  upon  the  general  iffue^ 

KXHGSTOIC. 

Garrow  and  Blfanquet  for  the  plaintiffs* 

The  Affomey  General^  Carr,  and  Rdcbdrdfon  for  the 
.  defendant. 


[Attornies,  Smith  and  Gregg  \^  CtJUU^ 


Dec.  13- 

y  %  (hip  is  fold 
mitb  alt  faults^ 
the  feller  is  doc 
liable  to  an  ac 
tion  in  refpert 
•f  latent  defc<£ls 
-which  he  knew 
cf  without  dif- 
doGn?  at  the 
time  of  the  fjle, 
w^efs  be  ul'td 
Ibme  artifice  to 
conceal  them 
from  the 
purcfaafer. 


Baglehole  V.  Walters. 

"THE  firfl  count  of  the  declaration  dated,  that  the 
plaintiff  on  &c.,  at  &c.,  bargained  with  the  defen-^ 
clant  to  buy  of  him  a  certain  (hip,  which  the  defendant 
then  and  there  knew  not  to  be  a  good,  found  veffel  fie 
for  fea,  but  on  the  contrary  thereof  to  be  unfound^ 
and  to  have  26  of  her  floor  timbers  broken ;  never- 
thelefs  the  defendant  by  rifely  and  fraudulently  war*' 
ranting  the  faid  Ihip  to  be  a  good  found  veffel  fit  for  fea, 
afterwards  &c.,  falfely  and  fraudulently  fold  two* 
third  parts  of  the  faid  ihip  to  the  plaintiff.  —  The  2d 
and  3d  counts  dated  the  warranty  to  be,  that  the  fhip 
was  in  excellent  conditionj  and  that  (he  was  fea^worthy. 
The  4th  averred,  that  the  defendant  knew  the  (hip 
was  not  fea*worthy,  but  on  the  contrary  thereof  had 
26  of  hei;  floor  dmbers  broken^  neverthelefs  by  falfely 

and 
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and  {nuduleiitly  roncealing  from  the  plaintiff  that  the       '^"* 
flup  was  not  fea-worthy  &c.,  falfely  and  fraudulently  BAGLSHot.s 
fold  two-thirds  of  her  to  the  plaintiff.     The  5th  count         ^' 
was  for  falfely  and  fraudulently  reprefenting  to  the  plain- 
tiff»  and  inducing  him  to  believe  that  the  fhip  was  fea* 
worthy  j  and  the  laft  count  for  falfely  and  fraudulently 
reprefenting  to  the  plainti  jF,  and  inducing  him  to  believe 
that  flie  was  in  excellent  condition^  •—  both  laying  a 
Jcienfer. 

Plea,  th6  general- iffue. 

The  defendant  in  May  laft  being  about  to  fell  the 
veffel  in  queftion,  printed  the  following  particulars  of 
iale,  a  copy  of  which  was  delivered  to  the  plainti£ 

«  For  Sale. 
*«  The  Good  Brig  Iris.  . 
^^  Burthen  per  regifter  ao8  tons :  will  carry  17  keds 
^  of  coal  and  glafs,  or  300  loads  of  timber :  has  lately 
*•  delivered  a  cargo  of  fugar  from  the  Weft  Indies  in 
^  excelient  condition  :  is  well  found  in  all  kind  of  ftores 
^^  which  are  in  good  condition.  Hull,  mafts,  yards, 
<«  ftandmg  and  running  rigging,  with  all  faults  as 
•*  they  now  lie.** 

The  plaintiff  then  purchafed  two-thirds  of  the  (hip, 
which  were  conveyed  to  him  by  the  defendant  in  the 
common  form. 

The  Attorney  General  undertook  to  prove,  that  at 
the  time  of  the  fale  the  fhip  had  feveral  fecret  defeds 
in  her }  that  thefe  were  known  to  the  defendant,  and 
that  he  did  not  difdofe  them  to  the  plaintiff.  He 
maintained  that  the  defendant  was  bound  to  do  fo, 

although 
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'^"*  although  the  (hip  was  to  be  taken  with  all  faults  ; 
Bag LE HOLE  ^^^  h^  relied  upon  Mellijh  1).  Motteux^  Peak.  Caf.  115, 
^1  .  where  Lord  Kenyon,  under  drcumilances  precifely 
like  the  prefent^  held,  that  the  feller  of  a  (hip  is  bound 
to  difclofe  to  the  buyer  all  latent  defe£ts  known  to 
him,  obferving  **  that  the  terms  to  which  the  plaintiff 
acceded  of  taking  the  ihip  with  all  faults^  and  without 
warranty,  muft  be  underftood  to  relate  only  to  tbofe 
faults  which  the  plaintiff  could  have  difcovered,  or 
which  the  defendsuits  were  tmacquainted  with/' 

Lord  Ellekborough.  -*I  camiot  fubfcribe  to  the 
doctrine  of  that  cafe,  although  I  feel  the  greateft  refped 
f(Mr  the  authority  of  ^he  Judge  by  whom  it  was  decided. 
Where  an  article  is  fold  with  all  faults ^  I  think  it  is 
quite  immaterial  how  many  belonged  to  it  within  the 
knowledge  of  the  feller,  unlefs  he  ufed  fome  artifice 
to  difguife  them,  and  to  prevent  their  being  difcovered 
by  the  purchafer.    The  very  objed  of  introdudng  fuch 
a  ftipulation  is  to  put  the  purchafer  on  his  guard,  and 
to  throw  upon  him  the  burthen  of  examinmg  all  fuilts, 
both,  fecret  and  apparent.    I  may  be  poffeffed  of  a 
horfe  I  know  to  have  many  faults,  and  I  wi(h  to  get 
rid  of  him  for  whatever  fum  he  will  fetch.    I  defire 
vf^  fervant  to  difpofe  of  him,  and  inftead  of  giving  a 
warranty  of  foundnefs,  to  fell  him  with  allfatdts.  Hav- 
ing thus  laborioufly  freed  myfelf  from  refponfibility^ 
am  I  to  be  liable  if  it  be  afterwards  difcovered  that  the 
jborfe  was  unfound  I  Why  did  not  the  purchafer  ex- 
amine him  in  the  market  when  expofed  to  fale  ?  By 
acceding  to  buy  the  horfe  with  all  faults,  he  takes  upon 
himfelf  the  riik  of  latent  or  fecret  faults,^  and  calculates 
accordingly  the  price  which  he  gives.    It  would  be 

13  moft 
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moft  inconvenient  and  unjuft  if  men  coold  not  by       iSn. 
u&ng  tlie  ftrangeft  terms  which  language  affords  ob»  v,.  -.>-  -i 
viate  difputes  concerning  the  quality  of  the  goods     ^^^^^^^^ 
which  they  fell.    In  a  comrad  fu<;h  as  this,  I  think   WAtTSKt. 
there  is  no  frauJ,  unlefs  the  feller  by  pofidve  means 
renders  it  impoflible  for  the  purchafer  to  deted  latent 
iaults ;  and  I  make  no  -doubt  that  this  will  be  held  as . 
law  when  the  queftion  ihall  come  to  be  deiibei^ely 
difcuifed  ia  any  court  of  juIUce. 

iThe  Attorney  General  then  faid,  he  was  inftru£led 
he  fliould  be  able  to  (hew,  that  when  the  defendant 
himfelf  purchafed  this  (hip,  her  flopring  was  taken  up, 
and  her  feams  were  open,  fo  that  he  muft  have  feen  her 
floor  timbers  broken  and  her  knees  decayed ;  and  that 
-before  expofing  her  to  fale  to  the  plaintiff,  he  purpofely 
nailed  down  the  flooring,  and  clofed  jthe  feams,  that 
thefe  defe&s  might  not  be  difcovered. 

Lord  Ellenborouch  (aid,  he  would  receive  this 
evidence.— » It  appeared,  however,  that  no  artifice  of 
this  fort  had  been  employed,  and  that  while  the  (hip 
was  on  fale,  thofe  who  were  in  treaty  for  her  had  a 
full  opportunity  of  examining  her  condition.— Where^ 
upon  the  Attorney  General  fubmitted  to  a  nonfuit. 

The  Attorney  General^  Garrow^  and  Marryat  for  the 
plaintiflF. 

fori  and  Lowes  for  the  defendant. 

[ Attornttf,  Xtgtrt  and  5itMi^] 
nde  Parkiafon  pm  Lee»  %  Etft,  314.  and  the  nuthoritiei  tbert 

R0BIK$02f 
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Monday, 
Bee  33* 

IVhere  there  if 
I  policy  on  goods 
hy  <hip  or  ihips 
to  be  thereafter 
declared,  if  the 
koker  by  mif- 
take  makes  a 
written  dedara* 
tioD  upon  gcod» 
by  a  wrong  (hip, 
to  which  the  on* 
^erwrtteri  put 
their  initials  ; 
he  may  after- 
wards in  com- 
))liance  with  the 
orders  of  the 
aflured,  decbre 
.  upon  Roods  by 
another  (hip» 
without  the 
afleut  of  the  un- 
derwriters, and 
without «  frelh 
ftamp. 


Robinson  v.  Touray. 

'THIS  was  an  aftion  on  a  policy  of  infurance  dated 
17th  July  1810,  at  and  from  Archangel  to  Great 
Britain,  on  goods  to  be  thereafter  valued  and  declared, 
by  fliip  or  ihips.  The  intereft  was  in  Brandt^  Rodde 
^  Co.  of  Archangel. 

On  the  16th  of  Oftober  the  brokers  called  on  the 
underwriters  to  fubfcribe  the  following  declaration  : 

**  The  intereft  attached  to  this  policy  is  hereby  de- 
**  clared  to  be  (hipped  on  board  the  Tweende  Vennet 
"  and  the  NeptunusJ* 

The  defendant  and  the  other  underwriters  put  their 
initials  to  this  declaration.  However,  it  was  a  mere  mif- 
take  on  the  part  of  th^  broker^,  Brandt^  Rodde  &f  Co. 
having  no  goods  on  board  either  of  thefe  fhips,  and 
having  given  no  orders  to  declare  upon  them.  On 
the  7th  of  November,  the  brokers  being  directed  to 
declare  upon  the  America^  called  upon  the  underwrit- 
ers to  fubfcribe  a  declaration  in  the  following  form : 

•  •*  The  declaration  of  intereft  on  tliis  poUcy  made 
•*  1 6th  Ofikober  by  the  Tweende  Venner  and  Nep* 
**  tunus  is  hereby  cancelled,  and  in  lieu  thereof^  ^e 
•*  following  cdTgofer  America  is  declared  to  form  the 
^  intereft,  and  is  valued  as  follows,  &c." 


12 
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The  defendant  did  not  flgn  this  lafl:  declaration,  al* 
though  it  was  iigned  by  feveral  of  the  other  under*  ^^R^^^Tibji^' 
writers.— -The  cargo  of  the  America  was  loft  by  the     '    vi 
perils  of  the  fea.  TovUr. 

Garrow  for  the  defendant  infifted,  that  thc^  policy 
never  attached  upon  the  America.  When  the  intereft 
was  declared  upon  the  Tweende  Venner  and  the  Nep^ 
Utnusj  it  was  the  fame  as  if  thefe  two  (hips  had  been,, 
named  in  the  policy,  and  another  ihip  could  not  be 
fubftituted  without  the  defendant's  aflent.  —  The  ftamp 
laws  likewife  prevented  the  fubftitution,  even  had  it 
been  made  with  the  full  aflent  of  the  defendant  and 
all  the  other  underwriters.  Immediately  upon  the 
firft  declaration  of  intereft,  the  policy  was  complete ;« 
and  the  underwriters  would  have  been  liable  upon* 
the  (hips  therein  fpecified,  had  they  brought  any  goods 
belonging  to  Brandt^  Roddi  &f  Co.  After  that,  there 
could.be  no  alteration  in  the  fubjed  matter  infured 
without  a  freih  ftamp» 

Lord  Ellenborouoh.  —  I  am  of  opinion  that  the 
declaration  of  intereft  does  not  require  any  aflfent  on 
the  part  of  the  underwriters.  They  put  their  initials 
to  it,  not  for  the  purpofe  of  exprefling  their  aflent,. 
but  to  authenticate  the  declaration,  and  to  prevent 
fraud  in  changing  the  fiibjefk  matter  int^ided.  to  't)e 
covered  by  the  infurance.  The  contra^  between  the 
parties  is  complete  when  the  underwriters  have  ligned 
"the  policy.  The  declaration  of  intereft  is  the  mere 
exercife  of  a  power  conferred  upon  the  aflured.  It  is 
generally  put  upon  the  poUcy  for  convenience ;  but 

this 
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this  ts  not  neceflary ;  nor  is  there  any  neceflity  for  its 
being  in  writing*  There  was  here  a  blunder  in  the 
names  of  the  Ibips  firft  declared.  If  this  was  without 
fraud  and  without  prejudice  to  the  underwriters,  I 
think  it  might  be  correfted  without  the  aiTent  of  the 
defendant)  and  without  a  freih  ftamp.  It  is  the  fatne 
as  if  a  verbal  meflage  had  been  lent  by  a  porter  who 
mifdelivered  it.  The  firft  declaration  did  not  form 
any  part  of  the  contraft.  It  was  a  corrigible  miftake,. 
and  it  was  correfted.  The  policy  therefore  attached 
uppn  the  cargo  of  the  America  in  the  fame  manner 
as  if  no  prior  declaration  had  been  made. 

Another  defence  fet  up  was,  that  the  licence  did 
fiot  prote£k  aKen  enemies.  The  plaintiflf,  however, 
had  a  verdiQ. 

In  the  enfuing  term  Garrmv  moved  for  a  new  trial, 
on  both  grounds,  takeii  at  niii  prius.    But  upon  the . 
iSrft  the  Court  refufed  a  rule  to  fhew  caufe,  being 
clearly  of  opinion,  that  under  the  circumftances  of  the 
c^fe,  the  policy  did  attach  on  the  cargo  of  the  America. 

Thfe  Aiiorney  General,  Park,  and  Gafelfe  for  the 
plaintiff* 

Garrow  and  Nolan  for  the  defendant* 
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Brown  <i.  Carstair^.  >  ^S^^ 

'pHIS  was  an  adion  on  a  poHcy  of  mfurance  on  goods  J^  i^wSk 
at  s|nd  from  London  to  Archangel.    The  deration'  «*»«  un^nterg 
of  the  riik  was  defcribed  in  the  words  of  the  coinin&n  the  goods  m 
printed  form  —  "  until  the  goods  fliouki  be  there  dif-  JUl^rfdeSlL 
.  charged  and  fafely  landed."  ^c«  o1*V>- 


The  declaration  averred  that  the  ihip  arrived  at  in  thTgovm 


Archangel;  but  that  before  the  goods  were  diTcharged  hourLT^rtiut 
or  fafely  landed,  they  were  feized  and  detained  by  the  ^odt*n ^^U 
perfoiis  exercifing  the  powers  of  gov»imittt  there.      co«it  m  Uodcd 

at  that  poft^  aV* 
though  the  foodft 

As  foon  as  the  yeffel  arrived  at  Arcbangelhet  hatchM  !;^St^^,!d 
were  fekled  dowD,aadacttftom  houfe  officer  remained  *^*VS7!^ 
cohftantly  on  board.  Leave  was  refufed  to  unload  the  ^''•^  in  the  poc 
cargo  for  feveral  weeks ;  and  at  laft  it  wds  unloaded 
into  praams  or  lighters  belonging  to  the  government^ 
undar;  the  infpedion  of  an  officer,  arid  lodged  in  a 
government  warehoufe,  where  the  confignees  had  no 
contitmi  over  it,  and  were  not  even  permitted  to  fee  it% 
The  whole  was  afterwards  condemned,  on  the  ground 
diat  the  fhip  had  come  from  Lbiti/M,  inflead  of  Z^n^rj^ 
as  was  repiefentedby  the  iimulated  papns  which  (hecar* 
ried*-— It  appesu^,*hoWevef>  to  be  the  uniform  courfli 
of  tranfading  buflnels  at  Archangel^  that  when  a  fliqp 
arrives  her  hatches  are  fealed  down,  that  91  cuftom  houfe 
officer  remains  on  board  till  fhe  is  unloaded,  and  that 
die  goods  muft  be  carried  in  t^  firft  faiffamce  to  the 
..  YoLt  IIL  M  govern- 
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i8tt«       government  warehoufes,  where  they  remain  till  the 

^-,  ^  duties  are  paid. 

Brown  ^ 

CARsTtffitt.  The  Attorney. Gemr^l  for  the  pJaintiflF  infifted,  that 
the  goods  in  queftion  never  had  hetn  fafely  landed^  and 
that  ihie  underwriters  were  refponfible  for  the  lofs, 
which  muft  be  referred  back  to  the  time  when  the 
cargo  was  difcharged  from  the  fliip  into  the  government 

'  praams  Under  the  inipe^ion  of  a  government  officer* 
Byy^/y  landed  mud  mean,  landed  fo  as  to  be  once 

'  in  the  poflfeflion  and  under  the  controul  of  the  con- 
fignees*  It  ititift  be  a  landing  which  is  available  and 
bene&dal'  to  the  perfons  interefted.  Hs^ .  the  goods 
been  captuted  at  fea  and  carried  into  AnA^gely  in  one 
fenie  they  would  have  been  Daiely  landed  there }  and 
.  it  was  only  in  that  fenfe  they  could  be  faid  to  have  been 
fikfeily  landed  as  the  cafe  a&ually  ftood.  He  referred 
t0  the  cafe  of  Wafks  v.  Eames^  Str.  1^435  in  which 
X*(ird  C*  J%  Leb  is  dated  to  have  held,  that  a  ihip  is  not  to 
be  confidered  as  having  beoi  BK)Ored  14  hours  in  good 
&fety,  till  (he  has  been  fo  long  m  a  condidon  to  deliver 
ber  cafgo*  On  the  fame  principle, ,  goods  could  not 
be.&id  to  have  been  fairly  landed,  which  had  never 
rioiohed  the  hands  of  the  confignees. 

^ljiir4..EJULEHiH}R<>lioH« — The  <}ueftioa  here  ia, 
whetbdrtbefe  goods  Were  feieed  and  detained  by  the 
Ruffian  .government  b^ore  they  were  difchai^ed  and 
fafdy  Janded.  I  fee  no  evidence  of  fuch  feizure  or  de* 
tembhi  The  goods  were  landed  according  to  the  ufual 
courf^  of  trade  at  th^  pdrt  of  ArcAangel.  This  is  all 
tbt  underwriters  undertook  fon     The  policy  fayu 

.    nothing 
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nodiiiig  of  the  goods  being  in  the  poffeffion  or  under  i8tx. 
the  controul  of  the  coAfignees.  At  almqft  every  port 
in  Europe  where  a  revenue  is  raifed  upon  goods  ini« 
ported,  the  confignees  have  not  the  dominion  over  the 
goods  tfll  the  dutks  are  paid,  and  the  goods  may  at 
any  timebefeized  if  they  are  found  to  be  cond'aband. 
Butif  the  goods  are  once  landed  in  the  ufuai  courfe  of 
bufine&y  the  underwriters  on  fuch  a  policy  as  the  pre* 
iienc  are  not  liable  for  any  fiiblequent  lofa  It  waqi 
meant  to  indemnify  againft  marine  not  terrene  perils. 
If  perlbns  would  be  fecured  againft  the  cupidity  of 
foreign  governments,  or  the  inforcement  of  fifcal  re- 
gidations  i^rhen  the  goods  are  once  afhore  at  die  port 
of  deftination,  the  inftrument  muft  be  differently 
framed.  This  policy  cannot  receive  the  extenfion  con- 
tended for,  without  the  greateft  injuftice  to  the  under- 
writers, and  that  ufeful  body  of  men  muft  abandcm  the 
prafiice  of  infuring  altogether  if  new  rifts  are  thrown 
upaa  them  for  which  they  never  became  refpcmfible. 

Verdia  for  the  defendant. 

The  Attemey  General^  Garrcw  and  Marryat  for  the 


Teffini,  Scarlett  and  Camfbell  for  the  defendant. 

I       ■  '  ■■      ■*> 

0* 

Fjdr  Bdl ..  Sd,  a  Cnipb.  47;. 

M  3  Thackrat 
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tilt* 

^■turAiy,  THAOltRAY  V*  BlACKETT. 

Jan.  !•• 

^^^m^n  T^^^  ^^  *^  aSion  on  two  bills  of  exchange  drawn 
change,  before  by  thc  defendant  on  Pre/ion  ^  Sonij  payable  to 

r^iived'mlricr  his  own  order^  and  indorfed  by  him  to  the  plaintiffl 
II^en!ryZ'    The  firft  foF  1833/.  ;/•,    was  dated    loth   Oaobef 

*S2rll*™\r*  '^^9*  *^  ^^^^^  ^^^  »835'-  ^8/,  gd.^  the  ,17th  of 
give  othenin     Oftobcr  iSop,  and  both  were  at  6  months  after  date* 

their  fteid  ac- 
cording to  the 

w!TJii.^  After  the  bills  had  been  accepted  and  indorfed, 
When  the  biiii  and  fomc  time  before  either  was  due,  they  were  left  for 
bad  no  effeas  in  payment  with  the  acceptors,  who  by  miftake  deftroyed 
iwe^^'^t***  them.  The  plaintiflF  immediately  gave  notice  of  this 
d^^ei^Mm  rircumftance  to  the  defendant,  and  required  him,  as 
were  indebted  to  drawer,  to  give  new  bills  in  their  (lead  according  to 
kisthanone^  the  ftatute  9  &  lo  W.  3.  c.  17.  This  the  defendant 
om^ii™^  reftifed  to  do.  In  a  few  days  after,  Pre/lftn  &f  Sons 
f^ll^l^'^^^czme  infolvent.  The  bills,  however,  as  they  n^ 
titled  to  notice    fpeaivelv  became  due,  were  prefented  for  payment ; 

of  the  dUhooour   /  ^         ,  .  r     .   .        u      j  r     j  r 

•fbochbiUi.  but  no  regular  notice  was  lent  to  the  defendant  of 
their  diihonoun  The  bills  were  drawn  merely  for 
the  defendant's  accommodation  ;  but  before  they  be* 
came  due^  he  had  contracted  engagements  on  account 
of  Prejim  Iff  Som  to  the  amount  of  about  loooA, 
and  they  were  fo  much  indebted  to  him  at  the  time 
when  they  (topped  payment.  —  The  objeftion  being' 
taken,  that  the  defrndant  was  difcharged  for  want  of 
due  notice  of  the  diflionour  of  the  bills. 

The  Attamey  General  for  the  plaintiff  contended^ 
that  under  the  circumftances  of  the  caiie  no  fuch  no«> 
tice  was  neoeflary.    Before  the  bills  were  due  the  de« 

fendant 
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Sendant  was  informed  they  were  deftroyed ;  and  being       ^^12. 
likewife  aware  that  the  acceptors  were  infolvenr,  he  TnAcnaAT 
mtift  have  known  perfedly  well  that  they  could  not         «. 
be  paid.    Notice  of  the  diihonour  of  the  bills  would  B«-^""^- 
have  given  him  no  information,  and  he  could  not  pof* 
fibiy  have  fuffered  any  prejudice  from  the  want  of  it* 
At  any  rate,  the  objedion  could  only  apply  to  the  firft 
bill ;  for  that  alone  would  abforb  the  whole  balance 
due  from  the  acceptors,  and  leave  the  other  a  pure 
accommodation  bill  from  its  date  till  the  moment  it 
became  due. 

Lord  Ellenborough.  — It  is  well  fettled  that  the 
infolvency  or  bankruptcy  of  the  acceptor  does  not 
difpenfe  with  due  notice  of  the  diihonour  of  the  bill 
being  given  to  the  drawer.  Then,  does  it  make  any 
difference  in  this  cafe  that  the  bills  were  deftroyed 
before  they  became  due  ?  J  think  not ;  for  they  might 
ftill  have  been  paid  with  or  without  an  indemnity,  and 
th^  defendant  not  hearing  that  they  were  diihonoUred^ 
might  have  been  prevented  from  prefGng  his  remedy 
agamft  the  acceptors.  The  ezcufe  of  want  of  effeds 
in  their  hands,  I  think,  is  equally  xmavailing  as  to  both 
bills.  I  cannot  make  any  diftinftion  between  the  two. 
If  there  was  an  open  account  between  the  parties,  and 
the  acceptors  were  indebted  in  any  fum  to  the  drawer 
be^re  the  bills  became  due,  I  cannot  fay  that  he  muit 
neceffarily  haye  been  aware  before  hand  that  either 
of  them  would  be  difhonoured.  Judges  of  great 
authority  have  doubted  of  the  propriety  of  the  rule 
laid  down  m  Bickerdike  v.  Bolman }  and  I  certainly 
will  not  give  it  any  extenfion. 

Plaintiff  nonfuited, 
M  3  Th« 
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xSia.  in  the  enfuing  term  the  Amrney  General  was  re- 

^Tmackray'  ^^^^  *  ****'^  ^^  ^^^  ^^^^  ^^y  *^^^^  fliould  not  be  a 
'   V.         new  trials  all  the  Judges  being  of  opinion  that  the  de- 
B1.ACSBTT.  fendant  was  entitled  to  notice  of  the  diflionour  of  both 
bills. 

The  Attorney  General^  Garrtw  and  C^kj  for  the 
plaintiff. 

.    Parky  T<;|^/i;i^  and  Hip/royi  for  the  defendant. 

[Attorciei,  Lambni  Knd  FUmmy.'l 


Viii  Hamond  v.  Dufrefney  wit  14;. 


SMtirdajr,  CtEGO  V.  LeVY. 


.IX. 


ififtampiiiii.  ^O  an  aftion  for  goods  fold  and  delivered,   the 
v^^^'of^ao  principal  defence  fet  up  was,  a  partnerfhip  between 

llfrfw?*  "*^  ^^  plaintiiflF  and  defendant  in  refpeft  to  the  goods  in 
country,  an       queftion.    To  prove  this,  an  unftamped  agreement 

•greement  made  ^  .  %_«li.i*  n         jit- 

there,  uniefi  it  was  put  m>  which  had  been  figned  by  the  parties  at 

cann^be^J"^*  Suvinam.     The  witnefs  who  proved  the  plaintiff^ 

dertce  ^n  ouJ'  fig»»tur€  to  It,  had  refided  as  a  merchant  in  Surinam^ 

courts  of  juaice.  guj  ftated  that  in  that  colony  all  agreements  muft  be 

But  it  if  incum-    «  ,  1.         r  i»i«  j     1  1 

iient  upon  the     damped  to  be  of  any  validity,  and  that  there  is  a 
TC'Seta.   written  law  of  the  polony  to  this  eflfeft. 

lidity  of  the 

agreement,  to 

wove  the  lav  reqviiing  the  ftamp,  hy  an  Mtfaenticated  ccfy,  if  it  be  ia  vntinCt  ttd  if  flot,  by  ^ 

leftjnony  of  a  wiUKis  acquainted  wit)i  the  laws  of  thf  fure%n  fouAtiy, 

If0r4 
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Lord  Ellskborough.  —  I  fliould  clearly  hold^       ^g^,, 
that  if  a  ftamp  vns  neceflary  to  render  this  agreement  ^^    "^  ^ 
valid  in  Surinam^  it  cannot  be  received  in  evidence        ^Jf°^ 
inthout  tbat  ftamp  here.    A  contrad  muft  be  available      Litt* 
by  the  law  of  the  place  where  it  is  entered  into^  or  it 
is  Toid  all  the  world  over.    But  I  muft  have  more 
diftind  evidaKfe  of  the  law  of  Surinam  upon  this 
fubjed  than  the  parol  ezammadon  of  a  merchant. 
The  law  being  in  writing,  an  authendcated  copy 
of  it  ought  to  be  produced.    Although  this  gentleman 
fuppofes  that  it  ai^lies  to  all  agreements,  it  may 
poffibly  contain  an  exception,  like  our  own  ftamp  a£t,. 
as  to  agreements  for  the  fak  of  goods,  wares,  and 
merchandizes.    In  the  cafe  of  Bobttit^k  v*  IngUs  (a% 
'  refpeding  the  right  to  ftop  in  tranfitu  in  RuJJia^  Lord 
KsMYON  required  the  written  law  of  RuJJia  upon  this 
fubjed  to  be  given  in  evidence.    I  will  therefore  admit 
liiis  agreement  to  be  read,  unlefs  you  prove  in  the    . 
fame  way,  that  by  the  law  of  Surinam  a  ftamp  was 
neceflary  to  give  it  validity.    . 

The  agreement  was  read  accordingly,  but  did  not 
apply  to  the  goods  in  queftion ;  wi  the  plaintiff  bad  a 
vercUd. 

T^^ng  and  Cmyn  for  the  plaintiff. 

Garraw  and  Lowes  for  the  defendant. 

(Atton^  CrantimA  AtMfiA] 


{a)  }  £aft,  381.  and  fee  i  Eaft,  51$. 

M4  COURT 


itt  CASSS  AT  Nisr  PWU5. 


COUHT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  IN  X-QNDOM, 


^g,,^  -  PySSEY  v.  CstlCKITT. 

An  j^ion  my   npHIS  wsts  M  adion  uDOii  a  vngcr  of  a  rump  and 
upon  t  wager  of  -*-   dozeTij  whether  the  defendant  was  oldef  Chan  the 

4^»,whetheHh«  plamtin. 

defendant  be         ^ 
older  than  th« 

^inijff.  rpjjg  declaration   contaned  feveral  Tpecial  counts 

if  ordered  at  a     <uDon  the  wager,  and  the  uiuai  money  counts.—^  Flea» 

tavern  by  the  "  9^ 

authority  of  two  fhe  general  tjfue. 

Mrfiaof  wbohav^ 

mrump«uid»^        It  appeared  that  the  wager  was^laid  in  May  1809, 
^>ytthT£ii,:when  the  plaintiflF,   the  defendant  and  feven  other 
«  ZiVoTtTnft  gentlemeH  were  dining  together  in  FurnivoTs  hn  HalL 
«*»•  ^"^11^^^  Nothing  further  was  done  in  the  bufmefs  till  the  9tli 
ipor  tbf  amount,  ^f  j^^g  y^  the  following  year.    The  parties  then 
meeting  again  in  the  fame  place,  it  was  refolved  that 
each  Ihould  name  a  friend  for  the  purpofe  of  appoint- 
ing a  day  when  the  queftjon  ihould  be  decided  by  the 
produaion  of  the  regifters  of  bgiptifm,  and  of  ordering 
^  fjipnpr  ^t  a  tavera  for  the  rump  and  dozen.    The 
pjaintifiF  accordingly    named    Mr.  iftfr^,    and    the 
X  defcntlwit  Mr.  Kecne^  who  agreed  in  appointing  the 

14* 
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14th  of  the  lame  month,   and  ordered  a  dinner  09       i8it. 
that   day  for  the  parties   and  the  other  gentlemen  ^husset^ 
prefent  when  the  bet  was  laid,  at  the  Albim  tavern  in         «« 
Alderfgaie  Street.   At  the  day  appointed,  it  was  foundl  Cmcxitt* 
that  die  defendant  was  fix  years  older  than  the  plaiii* 
tiC     He  had  notice  of  the  dinner,  but  did  not  attend. 
The  bill  wUch  amounted  to  18  A  was  paid  in  the  firft 
inftance  by  Mr.  Hurd.    He  was  repaid,    however, 
by  the  plaintiflF  before  adion  brought.-— The  witnefles 
iUted  that  a  rump  and  dozen  means  a  good  dinner  and 
plenty  of  wine  for  the  perfons  prefent* 

Vaugban  Serjeant,  for  the  defendant  infifled,  that 
no  adion  could  be  msdntained  upon  fuch  a  wager 
wx  account  of  its  uncertainty,  frivolity,  ludicrous 
nature,  and  immoral  tendency.  He  relied  upon 
Brown  v.  Lee/on  2  H.  BL  43,  m  which  Lord  Lough- 
borough refufed  to  try  an  action  on  a  wager, 
'^  whethar  there  are  more  ways  than  fix  of  nicking 
feven  on  the  dice,  allowing  feven  to  be  the  main,  and 
eleven  a  nick  to  feven,"  and  Henkin  v.  Gerfs^  2  Campb. 
408,  in  which  Lord  Ei^lsnborough  in  the  fame 
way  refufed  tp  try  an  adion  on  a  wager  between  two 
attornies^  '^whether  a  perfon  may  be  lawfully  held  to 
bail  on  a  fpedal  orginal  for  a  debt  under  40/."  At 
any  rate,  the  plaintiff  could  not  be  entitled  to  more 
than  the  value  of  one  dinner  to  be  eaten  by  himfelf. 
The  amount  of  the  tavern  bill  could  in  no  cafe  be 
confidered  money  paid  by  him  to  the  defendant's  ufe. 

Bejiy  Serjeant,  and  Campbell^  contra,  infifled,  that  the 
cafe  before  Lord  Lougkbo&ouoh  proceeded  merely 

on 
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iStr.       on  this  ground,  that  the  wager  was  refpe£Hag  tht 
"^Hutsit^  ^^^  ^^  playing  at  Hazard^  a  game  forUd  by  aft  of 
V.         parliament ;  and  m  Henkin  v.  Gerfs  nothing  ni<^e  wa« 
CarcKiTT.   Ij^JjI  ^Q^ffn  by  Lord  Ellenborough,  than  that  aa 
adion  cannot  be  maintained  on  a  point  nflaw  m  whidi 
the  parties  have  no  intereft.     But  the  general  rule  is» 
that  wagers  are  lawful ;  and  this  does  not  come  within 
any  of  the  exceptions  to  the  rule,  not  being  againft 
public  policy,  not  injuring  the  chara&er  or  feelings  of 
a  third  perfbn,  not  leading  to  indecent  evidence,  and 
having  no  tendency  to  immorality.    The  queftioft 
hejre  was  quite  harmlels.    Whether  or  not  a  bet  upon 
the  age  of  a  ftranger  would  be  legal,  there  could  be 
no  objection  to  two  gentlemen  betting  on  their  owil» 
And  inftead  of  any  public  prejudice  arifing  from  the 
thing  bettedi   it  is  for  the  public  benefit  to  pro- 
mote  conviviality  and  good  humour.    Neither  could 
it  be  faid  that  the  plaintiff's  lofs  even  of  his  own  fliam 
of  the  entertainment  which  the  defendant  had  promlfed 
to  give,  was  frivolous  in  the  eye  of  the  law.    It  was 
lately  decided  in  the  Exchequer  Chamber,  that  the 
lofs  of  the  hofpitality  of  friends  is  a  fufficient  temporal 
damage  to  found  an  a&ion.     Minn-e  v.  Meagher^  t 
TaunU  39.    The  ludicrous  nattu*e  of  the  wager  is  too 
loofe  a  ground  to  proceed  upon }  and  till  the  law  of 
England,  in  imitation  of  the  civil  law,  (a)  lliall  refulb 
to  take  cognizance  of  fpon/iones  ludicra  altogether^ 
it  will  be  very  difficult  to  decide  which  are  fufficiently 

Althouj^h  tbe  rule  of  the  cml  ing  feme  refemblance  to  a  wager 

bwwat,  tbatoogamiogorbet-  otanrnpa^Jd^Km:  <*  Quod  in 

tSflg  (h^uld  be  pennittedt  to  thi»  conmio,  ^Goendi  caufl  ipontturt 

there  were  feveral  czceptioDS^  ineaiiiremfamilisluderepeniutii 

«moDg  which  there  ii  one  bear-  titur/'    Dig.  lib.  ai,  tit.  y.  4. 

8  gwv^t 
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graire,  and  which  are  too  laughable  for  the  confide-  181 1. 
jation  of  a  court  of  juftice.  A&ions  have  been  tried  ^Hui«w  ' 
and  fan^tioned  by  the  greateft  Judges  who  have  fat  in  «. 
Weftminfter  Hall,  upon  wagers  quite  as  ludicrous  as  CRicsitt^ 
the  prefent.  Thus  in  Pppe  v.  St.  Leger^  1  Salk.  344^ 
an  adipn  was  tried  before  Lord  Holt  upon  a  ita^er, 
^*  whether  a  perfon  playing  at  backgamnvon  havmg 
ftirred  one  of  his  men  without  roovmg  it  from  the 
point,  was  bound  to  play  it ;''  and  that  venerable  Judge 
called  in  the  afliftance  of  the  Groom  Porter  to  decide 
the  controverfy.  So  Lord  Ksnyon  held,  that  an 
afiion  might  be  maintain^,  to  recov^  the  fum  of 
3/.  lo^.  which  the  plaintiff  had  won  from  the  defend- 
ant at  the  game  of  All  Fours ,  the  rules  of  which  muft 
havebeenexplained  and  proved  during  the  trial.  Bulling 
V.  Profit  I  F/p.  Caf.  236.'  And  in  M'Allefter  v.  Haden 
2  Campb.  438,  Mr.  Judice  Lawrence,  a  Judge  no  wife 
inferior  in  learning  or  ability  to  either  of  the  other  two, 
without  any  hefitation  allowed  the  plaintiff  to  recover  in 
an  a£Uon  upon  a  wager  of  ^^  fix  to  four  that  Bob  Booty 
fhould  win  the  King's  plate  at  the  next  Litchfield 
Racesy*  although  this  queftion  might  have  involved  all 
the  laws  of  the  turf. — There  could  be  as  little  doubt 
that  the  amount  of  the  bill  was  money  paid  to  the  de- 
fendant's ufe.  Hurd  paid  as  the  agent  of  the  plaintiff, 
who  was  liable  to  the  landlord  for  the  whole.  There- 
fore as  foon  as  the  plaintiff  had  repaid  Hurd^  he  had 
a  right  io  come  upon  the  defendant  for  an  indemnity. 
Tl^s  was  not  a  vohmtary  but  a  compulfory  payment 
by  the  plaintiff  of  a  fum  of  money  for  which  the  de- 
fendant was  liablCf  The  law  therefore  implied  a  pro- 
mife  on  the  part  of  the  defendant  to  repay  it  to  the 
planitiffs  as  mopey  advanced  at  his  requeft* 

Sir 
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Sir  James  Mansfield,  C.  J.  felt  confiderable 
jdoubts  how  he  Ihould  difpofe  of  the  caufe,  and  defired 
that  it  might  be  brought  before  the  Court.  In  the 
mean  time,  he  dlreAed  that  if  the  jury  believed  that 
Keene  had  authority  from  the  defendant  to  order  the 
dinner,  they  fhould  find  a  verdift  for  the  amount  of 
the  bill ;  ^  and  if  he  had  not,  then  they  fhould  only 
award  the  plaintiff  a  compenfation  for  the  lofs  of  his 
ihare  of  the  dinner  which  the  defendant  ought  to  have 
givei>  on  lofing  the  wager» 

The  jury  found  for  the  plaintiff  with  }8/.  damages. 


In  the  enfuing  term  Vaugban  Serjeant,  obtained  a 
rule  to  fhew  caufe  why  the  verdift  fliould  not  be  fet 
afide  and  a  nonfuit  entered*  In  Eafler  term  following, 
^ufe  was  fhewn,  and  the  (jueftipn  was  argued  on  the 
the  fame  grounds  which  had  been  taken  ^  nifi  prius. 
In  addition  to  the  former  decifions,  Befi^  Serjeant,  cited 
Earl  of  March  <;•  Pigot^  5  Burr.  280?,  where  two 
heirs  apparent  ran  the  lives  of  their  refpe&ive  fathers 
againft  each  other,  and  no  objection  was  made  to  th^ 
fubjed  of  the  wager :  But  Heath  J.,  faid,  that  was  a 
cafe  pot  to  be  cited,  being  of  very  doubtful  authority. 

Sir  James  Mansfield,  C.  J.-^I  am  inclined  to  think 
I  ought  not  to  have  tried  this  caufe.  I  do  not  judicially « 
luiow  the  meaning  of  a  rump  and  dozen.  While  we 
were  occupied  with  thefe  idle  difputes,  parties  having 
large  debts  due  to  them  and  quefUons  of  great  magni- 
tude to  try,  were  grievoufly  delayed.  However,  the 
f^ufe  being  here,  w^  n^uft  i^ow  difpofe  of  it«    T^er? 

<eem5 
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k&na  gtesLt  tmcotamty  as  to  what  is  meant  by  a  rump        iSn. 
and  dbzettj  and  it  ftruck  me  that  Keene  ought  to  have 
paid  the  dimier^  and  brought  his  adion  agsunft  the  de^ 
fendant.    Upon  confideration,  however,  perhaps  the  Crickitt. 
pkdndflF  might  repay  Hurd^  and  bring  the  a&ion  by 
reafon  of  his  joix^t  liability  to  the  landlord* 

Heath,  J. — I  am  rathef  forry  this  afiion  has  been 
brought,  but  I  entertain  no  doubt  that  it  is  maintainable. 
Wagers  are  generally  legal,  and  there  is  nothing  to  take 
this  wager  out  of  the  common  rule.  We  know  very 
well  privately  that  a  rump  and  dozen  is  what  the  wit- 
nefled  dated,  viz.  a  good  dinner  and  wine,  in  which  I 
can  difcover  no  illegality.  Then  it  appears  clear  that 
the  defendant  is  liable  for  the  amount  of  the  bilL 
Keene  haying  authority  from  him  to  order  the  dinner, 
it  was  a  joint  contrad  with  the  landlord ;  and  the 
plamtiff  having  paid  the  whole,  he  has  a  right  to  be 
reimburfed  by  the  defendant. 

<^ 
Chambre,  J.  Perhaps  it  would  have  been  better 
if  courts  of  juftice  had  refufed  altogether  to  entertain 
a&ions  upon  bets-,  but  I  fee  nothing  to  di(lingui(h  this 
bet  from  others  on  which  a^ons  have  been  held  to  be 
maintainable.  It  is  nather  uncertain  nor  illegal.  The 
witnefles  have  explained  a  rump  and  dozen  to  mean  a 
good  dinner,  and  this  is  fufficiently  certain.  Suppofe 
an  order  were  given  to  a  tavern-keeper  to  provide  a 
,  good  dinner^  would  he  have  any  difficulty  in  recovering 
for  it  whether  it  was  eaten  or  not? — ^I'hen  where  is 
the  immorality  ?  Is  it  impoilible  for  people  to  fit  down 
to  a  good  dinner  without  being  guilty  of  ezcefs  ?    I 

like^ 
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lilt.      likewife  think  that  as  the  parties  were  jointly  liable,  this 
^HussET^  ^  ^^^  ^  voluntary  payment  on  the  part  of  die  plaintifij^ 
V.        and  that  he  is  entitled  to  recover  the  amount  of  the  biU 
CticK^TT.  ^  ixioney  paid  tQ  the  defendant's  ufe. 

Rule  difchargedf 

Be^9  Serjeant,  and  Campbell  for  the  plaintiff. 

Vait^ban^  Serjeant,  and  Scarlett  for  the  defendant. 

[Attomiet,  Biumfird  \^  Murniff  and  SHtL\ 

■    •      »         ■     '  ' II  ■   I       11 

^TiJSr  Squires  v.  Whtflten,  tmie  140^ 
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i8ts. 


BooTHBET  and  Others  v.  Sowoen.  sttwozj, 

^HIS  was  an  adion  agaiaft  the  defendant  as  acceptor  i^^J^3?,hb 
ofa  bill  of  exchange  for  207/.  io/.«  dated  21  Auir*.  arcamftuices, 

0  J  I.      .u         1  •     -ir  i!i  L   •  til  hit  creditors 

18  lo,  drawn  by  the  plaintifisy  payable  to  their  own  figntn  igree. 
order  at  4  months  after  date.    The  plaintiflfs  fought  STe'f^^t'*' 
likewife  to  recover  a  balance  of  about  30/.,  under  ^^^f^^ 
counts  for  goods  fold^  and  money  paid.     Plea,  the  »«»i<  by  mfbi* 

,  .  y-.  nentf,  and  to 

general  tffue.  ttke  lUf  pro- 

miflbrynotctfoc 
th«  Amount  — 

The  plsdntiffs'  cafe  being  proved,  the  defence  fet  Siwlidi^^JS? 
up  was,  that  in  February  laft   the  defendant  being  •|J'*l^.**"» 
embarrafled  in  his  drcumftances,  he  was  obliged  to  aik  othen  bene  > 
time  of  his  creditors,  and  that  the  plaintiffs  along  with  dentil!  ^!^ 
all  the  reft  accordingly  fighed  an  agreement,  of  which  fer][hS"5^ 
fhefoHowfagisacopy;  -  -  ^^^ 

thtt  the  tgne- 
■lent  hat  btcn  bcokea  00  tho^pirt  of  tfat  dtbior* 

««  We 
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,     '^^^'  **  We  the  underfigned  creditoh;  of  Robert  Sowden 

fiooTHBBT   "  ^^  Exeter,  do  hereby  agree  to  grant  him,  3,  6,  9 

and  Others  «  and  12  mpnths  on  the  amount  of  our  refpeSive 

SowDBii.    ^^  demands,  and  to  take  his  notes  payable  in  London 

^^  for  the  laid. amount,  provided  the  reft  of  the  cre« 

*^  ditors  will  do  the  fame. 

«  14  Feb.  i8 1 1.*' 

Garrow  for  the  plaintitfs  contended,  that  this  agree* 
tnent  wa^  void  for  unmt  of  confideration,  and  that  at 
any  rate  the  giving  of  the  notes  was  a  condition  pre- 
tedent,  which  the  defendant  was  obliged  to  Ihew  he 
had  perfornled. 

Lord£LLBNBOROUGfi.«^Therewa8  a  fufficient  con- 
fideration for  each  of  the  creditors  entering  into  this 
tigreement,  that  it  was  fubfcribed  by  all  the  others. 
If  the  plaintiffs  could  fhew  that  the  defendant  had 
refufed  to  give  them  the  notes  according  to  the  terms 
of  the  agreement,  they  might  be  ^remitted  to  their 
original  remedy.  But  I  think  that  remedy  is  fuf- 
pended  by  the  agreement,  unlefs  an  infra&ion  of  the 
agreement  on  the  part  of  die  defendant,  is  proved  by 
the  jdaintifli. 

Konfuit 

Carr&w  and  Lowes  for  the  plsuntiffl 

Park  for  the  defendant. 

[  Attonuet,  Howard  tnd  J^Mrtm.] 


Fide  Steinman  v.  Magnus,  11  Eaft,  390.  s  Campb.  IS4»  S*  C. 
Bfadley  v.  Gregoiy,  1  Campb.  38^* 

SECOND 
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FsKN)  on  the  feveral  demifes  of  Pkwtriss  and       ^a^^* 
Thompson^  v.  Granger. 

IT  JECTMENT  for  i  meflfuage  fituate  in  the  parifii  i«  n^mtnt  m 

J^    _^  o^   /!»•/!•     ^t     P»  /^  the  feveral  de- 

Ctf  &.  Gl/^/  in  /^^  FkJaS.  nUrea  of  two  per- 

font, although  th« 

A  title  having,  been  made  out  in  the  leflbr  Pewtri/s  the  tid^to^be 
by  conveyances  fipm  a  pcrfon  feized  in  fee,—  SthfA"'*'* 

other  cannot  be 

The  defendant  propofed  to  call  as  a  witnefs  the  other  m^^u^ 
feflbr,  Tbomp/on^  in  whom  no  title  appeared,  to  prove  '^^»«^»^«^*»* 
that  by  the  direiEtion  of  Pewtrifs  he  had  diftrained 
upon  the  defendant  for  the  rent  of  the  premifes  in 
queftion,  and  that  Pewtrifs  having  thereby  acknow- 
ledged a  tenancy,  had  precluded  hiipf(^if  from  bring* 
ing  an  eje&ment  without  a  notice  to  quit* 

An  objedion  was  taken,  that  a  perfoh  who  ap« 
peared  on  the  record  as  a  lefibr  of  t|ie  phintiff,  could 
not  be  compiled  to  |^ve  evidence* 

On  the  other  fide  it  was  infifted,  that  this  rule  ap- 
plied only  to  thofe  who  were  parties  on  the  record  as 
plaintiff's  or  defendants ;  but  the  lelTor  of  the  plaintiff 
in  eje&ment  muft  be  confidered  a  ftranger,as  much 
as  the  leiTor  in  ah  aSion  of  covenant  by  the  afiignee 
of  the  reverfion.  There  was  the.,  lefs  reafon  for  the 
obje£Uon  to  the  cbti^ietency  of  Tbompfon^  as  no  title 

Vol.  III.  N  had 
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had  been  proved  in  him  j  and  if  he  could  not  be  ex-r 
amined,  it 'would  become  a  common  prad:ice  in  ejeft- 
ment,  where  it  was  apprehended  that  the  evidence  of 
GRrANGtR.  s^y  particular  perfon  would  be  unfavourable  to  the 
adion,  to  difqualify  him  by  inferting  in  th^  declaration 
a  demife  in  his  name. 

Lord  Ellenborouoh. — When  it  is  made  out  that 
a  demife  is  inferted  with  fuch  a  view,  the  Court  will 
know  hpyr  to  deal  with  it.  Without  any  proof  of  that 
fort,  I  muft  coitfider  all  the  leilbr&in  eje£hnent  as  fub- 
fiantially  the  plaintiffs  oh  the  record.  All  are  jointly 
liable  for  cofts;  that  one  upon  whofe  title  the  recovery 
proceeds  is  generally  the  trullee  of  the  other ;  and 
there  are  the  fame  reafons  for  protecting  them  frQm 
being  examined  which  have  produced  the  general 
tule  of  law,  that  the  parties  on  the  record  cannot  be 
compelled  to  give  evklence  againft  themfelves,  and  are 
not  permitted  to  fwear  in  their  own  fevour. 

The  objedlion,  however,  was  waived,  and  Mr. 
Thompjin  being  examined  flated,  that  the  diftrefs  had! 
been  made  by  miftake  and  without  any  authority  from 
Pewtrifs.   So  the  verdidk  paffed  againft  the  defendant. 

Park  and  Marryat  for  the  leffors  of  the  plaintiff^ 

Carrow  and  Comyn  for  the  defendant. 

[Attornies,  Palmer  and  n^atfini\ 


Viile  Norden  v.  Williainfon>  i  Taunt.  378.  Rex  v^Hardwick, 
.1  Eaft,578. 

FIRST 
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1S12. 


Anderson  v.  liicK  and  Others.  J'j^y- 

Feb.  i4» 

^^HIS  was  an  action  againft  the  defendants  as  accept  when  the 

tors  of  a  bill  of  exchange  dniwn  iipon  them  by  A.  ^ellSJ?*  who 
&  J.  Deykin  parable  ta  the  piafaitift hadonw  reftiw 

'  "^   '  '^  to  accept  it,  fakl 

totb«bolcicr,**if 

The  defendants  denied  that  they  had  accepted  the  f^Tco^^^ 
hill  ^«*''«  »«*«»»  1 

tjons  for  its 

A  witnefs  fwore  that  the  txH  having  been  left  for  ed,"-^^r//that 
acceptance  at  the  defendants'  coiinting-houfe,  n^as  re-  ue^acceVor. 
turned  unaccepted,  as  Mr.  Keates  one  of  the  defendants  SJI^Xe^barwM 
who  fuperintended  the  account  between  them  and  the  ^^  ^*«  ^^ 
drawers  had  been  abfent ;  that  foon  after,  the  plaintiflf  bdufeforaccofit. 
met  Keates  in  the  ftreet,andexpreffed  fome  furprize  that  ^^ 
tlie  bill  had  hot  been  accepted ;   and  that  Keates  then 
faid,  "  if  ypu  will  fend  it  to  the  counting-houfe  again, 
I  will  give  dire£lions  for  its  being  accepted/*     The 
plaintiff  could  not  prove  that  the  bill  was^igaiii  fent 
to  the  defendants*  counting-houfe* 

Park  for  the  plaintiCcontended  that  iCeates*^  words 
importing  a  promife  to  accept^  were  in  law  of  themfelves 
an  acceptance. 

Lord  Ellenborouoh. — This  was  only  a  condi- 
tional promife  to  accept,  and  could  not  operate  as  an 

N  2  accept- 


alp  «A^5PP  iAjr  ja»  rR«r9. 

lilt.      acceptance  dll  the  ImII  was  fent  back  to  the  coundng- 

V. 

Jg£«.  FWtttflf  noafeitwl. 

Park  and  Gurmy  for  the  plaindffl    ^ 
Garrow  and  Campbell  for  the  defendant. 

■■  ■      "■       I    miJ.  1-  111      '.-  iJi    a.    .       u  A.      I     f.  .  ■ 

Ti^/tf  Johnfon  v.  Collins,  s  Eaft,  98.  Clarke  «•  Cock,  4  Eaft*57- 
Wynne  ^.  Jtaikes  5  Eaft,  514. 


saiarfiy,  Shepherd  v.  Hall. 

Anindenweof  "i.TONEY  h»d  and  received,  to  recover  bi^ck  th.c 
L^v^vy  fum  of  19/.  191.  ^d.  on  the  ground  that  it  ha4 

fh^bit  wa/^    been  p?dd  upon  a  confideratioii  which  had  failed. 

orisiaaUy  agreed 

miftar  aod  tp^  The  plabtiff  being  about  to  put  his  fon  to  the  de- 
Suit  a^^him'  fendant  as  an  apprentice  in  thebufinefs  of  a  fawn^hro'^ 
^dl^ii^  ^  *^^»  ^^  ^^  agreed  between  the  parties  that  a  premium  of 
^jjjJ^J^^^  ao/.  fliould  be  paid.  The  defendant,  however,  after- 
the  amouut  of  wards  faid,  it  would  make  no  difference  if  he  received 
so\ake^i9?z9'.  only  19/.  19/.  6^.,  and  that  he  ihould  thus  efcape  the 
^;t!lmid*ta  payment  of  a  certain  ihare  of  the  duty.  The  latter 
SS'IaXr*  ^"°*  ^"^  accordingly  inferted  in  the  indentures  and  paid. 
pid.  Stat. 
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ahf. 8  AtfUn  eg,  $ipr.  enads  thatf  the  dbcy  fliall  bi  ^  Mu 
paid  upon  the  fum  **  which  fhall  be  given,  paid,  coU'* 
traded  or  agreed  for ^  with  or  in  relation  to  every  clerk^ 
^prentice,  or  fervant/'  It  was'  therefore  infiitied  that 
so/,  was  the  fum  agreed  for  here,  and  that  (ince  the 
duty  had  not  beien  paid  upon  that,  the  indentures  were 
roid,  and  the  money  might  b^  recovered  back  as  upon  a 
fidlure  of  confideration. 

Lord  ELLBtlBbnotJOH.  -^The'  funt-  a^i^^  upotar 
muft  mean  the  fum  finally  agreed  upon,  which  in  this 
inftance  was  19/.  191.  6d*j  and  the  duty  being  paid 
upon  that  fum,  the  indenture  is  valid,  and  the  plaintiff 
has  a  full  confideration  for  the  premium. — ^It  would 
have  been  neteiiary  for  him^  befides;  to  have  proved 
th&r  h«  was  iinpofed  on  by  the  defendant^  smd  not  in 
pufi  detiffi^. 

Plaintiff  nonfuitedf 

Garrow  dxxdComyn  for  the  plaintiff. 

Piintforthedefendant. 


Pow£LL,  ikifiKnee  of  the  Shxriff  of  Middlesex,  tr.  Mondtj* 

^  Tx  Feb.  17. 

Duff. 


npHE  plaintiff  declared  in  the  common  form  upon  a;  ^"^^'/^•ii 
lt»il  bond  in  the  penal  fum  of  iqaI*  conditioned  before  the 

*       -  •.  -  ^         ■  r        ditlon  is  filled  up» 

N  I  for  it  u  void. 


^  eie- 

hail  bond 
con- 
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i8ti.       for  the  appearance  of  one  J.  S.  at  th&retum  of  »  writ 
^T^^^rrr' Pffpecial  capias,   . 

V.  ... 

Pvfr.       '    Plea,  non  efifaflum^ 

The  attefting  witnefs  fwore  that  when  the  bond  wa« 
to  be  executed,  the  defendant  was  in  a  great  hurry  tq 
get  away;  that  for  this  reafon  he  ei^ecuted  it  when 
only  the  penal  part  had  been  filled  up,  and  that  the 
condition  was  filled  up  ;iter  he  h^d  left  the  ofBce. 

Park  contended,  t^at  for  t|iis  reafon  the  bond  waa 
void. 

Garrawy  contra^  infifted  that  this  like  all  other  con-, 
trads  muft  be  governed  by  the  meaning  of  the  con- 
trading  parties ;  that  the  defendant  clearly  .authorized 
thefiUing  up  of  the  condition  in  its  prefent  fhape;  that 
the  obligatory  part  of  the  inftrument^was  enough  tq 
render  it  a  binding  deed ;  and.  that  the, cafe  might  be 
,  likened  to  a  ma6  fignmg  his  name  on  a  blank  (lamp, 
by  whkh  he  might  b^e  made  liable  as  acceptor  of  a  ^ill 
of  exchange. 

Lord  Ellenborough.ts^-A  man  may  render  him* 
felf  liable  as  a  party  to  a  bill  of  exchange  or  promif^ 
f ory  note,  by  figning  his  name  on  a  blank  (lamp ;  but 
there  are  certain  folemnities  indifpenfible  to  the  vali- 
dity of  deeds.  The  defendant  never  did  execute  av 
bond  with  fuch  ;i  condition.  The  condition  is  fet  out 
in  the  declaration  as  part  of  the  inftrument,  and  muft 
Jiave  been  fo,  or  the  plaintiff  could  not  fue  as  affighee. 

.    •    5  The 
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•the*  plea  of  non  eft  faSlum  muft  therefore  be  found  18x2. 

for  the  defendant,  Powell 

The  plaintiff  fubmitted  to  be  nonfuited,  I^'""- 
Garrow  and  Efpinajfe  for  the  plsuntiff. 

Jeruis  for  the  defendant,  * 


<<  If  a  blank  be  iignedy  and  fealed,  and  ,aftcrward|  written  ;  it 
is  np  deed."     Ferk.  §  11%.  Com,  Dig.  '^  Fait.''  A.i.  .   > 


Cqles  and  Another,  AiTigneeB  of  WRroHt,  a  Bank-  ^^"^ 
rupt,  v.  Robins  and  Others. 


\ 


1  TROVER  for  houfehold  furniture,   plate  and  a tnder fends 
11  *■  goods  to  an 

jewellery.  »  auaioneer  to  be 

fold,  and  then 

The  binkrupt  who  was  a  filver-fmith  and  jeweller,  th«rhc"u«' 
being  embarrafled  in  his  circumftances,  in  the  end  of  ^ntbrwithin 
0£kober    18 10   fent  the    goods,  mentioned    in  th^  tWi  time  the 

°  Sttdioneer  not 

declaration  to  be  fold  by  the  defendants,  who  are  knowing  of  tiw 
auftioneers,  at  their  auftion  rooms  in  Covent  Garden,  pifo*n,feiuihc 
A  part  of  them  was  fold  on  the  29th  9I  Oftober,  f:^^*;:J,S^^m 

for  the  proceeds. 
At  the  end  of  the  tvo  months,  a  commHIion  of  banltrupt  is  fued  out  againft  the  trader.-— //«/tf  that 
his  aiiignees  could  not  mainrain  trover  for  the  goods  againft  the  audioneer,  and  that  the  payment  of 
tiie  money  to  the  trader  under  thefe  ctrcuniftauces  was  protected  by  t  Jsic.  z.c.  1$, 

N  4  and 
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28xs.       and  the  remainder  in  the  begiimiqg.ol  NoT^nhirl. 
C0LI8    '  On  the "^1  ft  of  November  Wrigbi  furrendered  himii^ 
lad  Another  to  prifon  in  difcharge  of  his  bail>  and  having  l^  there . 
Rofe^Mt.     ^^^  monthsi,  a  commiffion  of  ban]!;nipt  was  fued  oat 
maA  OUxm.  againft  him  on  the  1  ft  of  January  foUomng.    There 
vas  no  evidence  that  the  defendants  ev«r  knew  tilt 
then  that  he  was  in  prifon,  or  that  he  was  not  carrymg 
t     on  his  bufinefs  as  ttfual.    On  the  afiih  of  November 
they  fettled  the  balance  of  his  account,  and  paid  the 
fum  of  ml.  %u  6d.  to  his  argent  &r  his  ufe^ 

It  was  contended  for  the  plaintiffs,  that  as  the  zQk 
of  bankruptcy  clearly  referred  back  to  the  banknipt'a 
.firft  furrendermg  himfelf  to  prifon,  the  goods  isi 
queftion  muft  be  confidered  as  vefted  in  his  affignees 
from  that  time.  The  fale  was  therefore  a  tortious  con<« 
veriiou  of  the  goods  by  the  defendant&i 

The  defonce  was  refted  on  ftat^  i  Jac.  i  ^  c.  1 5.,  which 
after  defining  in  §13^  the  powers  of  the  aiBgnees,, 
provides  by  §^14.  ^'  That  no  debtor  of  the  bankrupt 
<*  be  hereby  endangered  for  the  payment  of  his  oat 
^^  their  debt  truly  and  bond  fide  to  any  fuch  bankrupt,^ 
**  before  fuch  time  as  he  (hall  underftand  or  know 
*«  that  he  has  become  a  bankrupt/*  In  Wilkin$  tv 
Cafe^y  7.  T.  R.  7u.  where  a  faftor  gave  his  accep<i 
tance  to  his  principal,  for  the  amount  of  goods  fold 
on  account  after  a  fecret  ad  of  bankruptcy  of  thft 
principal,  but  without  notice  to  the  faftor,  and  the 
fader  afterwards,  even  with  notice  of  the  bankruptcy, 
paid  his  acceptance  to  the  hoJder  of  the  bill,  this  wai 
held  to  bq  a  payment  proteded  by  the  above  fiatote^ 
3  ^<^ 
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Xi^  V.  Leiibi  %  T.  R.  141.  muft  be  confidered  aii      iSi«« 

authority  the  fame  way.    It  was  there  decided,  that  if      Coi^m^  "* 

a  trader  become  bankrupt  by  lying  in  piilbn  tw>  a^  Anpther. 

months  after  an  arreft,  his  affignees  may  mainudn  aa     ito««ft 

action  for  money  had  and  received,  againft  a  perfpn  aad  Othm* 

V)bo  having  notice  thai  a  commjfim  would  b0.iffiudafpi^ 

bim^  fells  his  good3  and  pays  him  the  prodqce  befpre.tbQ 

two  months  are  expired*    But  there  the  Judge%  )aq,  a^ 

the  ftrefs  upon  the  notice,  and  it  clearly  appeals  than 

if  as  here,  there  had  been  no  evidence  of,  fuch  Qotiqe^ 

diey  would  have  held  the  payment  prote&ed*    The 

fituation  of  au&ioneers  would  otberwife  be  ^  kardeft 

in  the  world,   for   they  have   often   no  means,  of 

knowing  the  fituation  of  a  perfon  whofe  goods  the^ 

iell ;  and  even  if  they  fufpedl  he  has  committed.  M 

ad  of  bankruptcy,  they  cannot  defend  themfelvm 

againft  an  adion  at  his  fuit,  till  a  <:ommiflion  of  bankp 

nipt  is  actually  fued  out  agamft  him«    Fofter  v*  AUavm 

fon^  2  T.  R.  479' 

For  the  plaintiffs  it  w^  replied ,  that  1.  Jac.  1«  c.  I5# 
5^14*  applies  only  to  continuing  dealingpi  with  the 
'  bankrupt,  not  to  a  fingle  tranfadion  taking  place  aftep 
the  ad  of  bankruptcy;  that  audioneers  fell  goods fent 
them  under  fuch  circumftances  at  their  own  peril}  and 
that  it  was  at  any  rate  incumbent  oa  the  defendants  to 
prove  that  they  bad  reafon  to  fuppofe  ^ri^i6/ remained 
carrying  on  his  buiyieis  in  the  montbof  November  iSio. 

Lord  Ellskborouoh.  — The  flat.  1  Jac*  i.  c.  15. 
contains  a  favourable  provifion  for  peribns  dealing  with 
traden  who  ha^e  oonunitted  afecret  ad  of  bankruptcy, 

and 
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leii.  and  ought  to  receive  a  liberal  conftruftion  in  refpeft  to 
^  Coles  bond ^de  tranfadlions.  Thefe  goods  were  put  into 
and  Another  the  hands  of  the  defendants  before  the  bankrupt 
«  ^j  went  to  prifon,  and  when  he  had  a  complete  con- 
aad  Otheivp  tfoul  over  them.  All  the  goods  were  fold  before  a 
eomniiflton  was  fued  out  againft  him  or  he  had  lain 
two  months  in  prifon.  Then  the  ftatute  pro- 
vides that  no  debtor  of  the  bankrupt  be  endangered  for 
the  payment  of  his  debt  truly  and  bond  Jide  before 
knewing  he  has  become  bankrupt.  Wer^the  defend* 
ants  debtors  of  Wright  ?  They  certainly  were  as  fooii 
as  they  had  fold  his  goods  and  received  the  produce. 
Did  they  pay  this  debt  truly  and  bond  fide  f  This  is 
not  denied.  Did  they  at  the  time  of  fuch,  payment 
underftand  or  know  that  he  was  become  bankrupt  ? 
No  evidence  has  been  adduced  to  fhew  that  they  knew 
he  had  gone  to  prifon,  and  they  could  not  prove  a  ne- 
gative. If  they  had  known  the  fad  out  of  which  the 
bankruptcy  fprung,  this  would  have  dej^rived  them  of 
the  benefit  of  the  ftatutej  but  it  was  incumbent  on  the 
plaintiflFs  to  prove  notice  as  in  King  v.  Leith^  and  in  th^ 
abfence  of  fuch  proof,  the  prefent  appears  to  be  exaftly 
that  fort  of  payment  whif  h  the  ftatute  wjis  intended  to 
proteft. 

Plaintiffs  nonfuited, 
Garrow  and  Marryai  for  the  plaintiffs. 
Topping  and  Be/i  for  the  defendants. 

£Attonues,  Maybcw  and  Stohs.'\ 

HALt, 
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X8l2.- 

Hall  v.  Pickard.  J^;f//; 

'T'HIS  was  an  aCHon'on  the  caf^j  and  the  declaration  ifUic  owner  of 

JL     /isiir  1  i«  rt^  •  *  horfe  lets  him 

Itated  that  betore  and  at  the  time  of  the  gnevance  to  hire  for  a 
complained  of,  the  plaintiff  was  owner  and  proprietor  SJIJSg  whS 
of  two  horfes,  which  were  hirdd  for  a  certain  term  to  Ilf  '*»y^^  ^/ 

tat  owner  or  a 

one  W,  C. ;  that  at  the  time  of  the  grievance  they  were  ^^  driving  it 
in  the  paffeflion  of  the  faid  W.  C,  and  drawing  his  hto!°the*re. 
carriage  along  the  public  highway  j  and  that  wjiile  ^er  rf^e 
they  were  in  fuch  poflfflion  the  defendant' drove  a  *>orfcagainftihe 

'  »  ^  owner  of  the 

cart  againft  them,  whereby  one  of  them  wa^ -killed.  citti$tafi«ai 

.  ,     "^  •  ♦not  trtf^ofu 

It  appeared,  that  when  the  misfortune  happened, 
the  defendant  was  himfelf  driving  t]^  cart,  with  great 
impetuofity  and  violence. 

Park  thereupon  objefted,  that  the  aftion  ought  to 
have  been  trefpafsy  and  not  cafe^  relymg  uponLeame  v. 
firay^  3  Eaft,  393,  and  Lotan  v.  Cro/sj  2  Campb.  464, 

Lord  Ellenborough.  — ^This  is  in  the  nature  of  an 
injury  to  the  plaintiff's  reverfion.  .  He  w^^s  npt  in  pof- 
feffioi)  of  the  horfes,  and  according  to  the  s^uthority  of 
Gordon  v.  Harper  (a\  he  neither  coul^  jiave  main- 
tained trefpafs  nor  trover  for  thepi.  This  is  not  like  a 
gratuitous  permiflion  to  ufe  a  chattel  as  in  Lotan  v.  Crofsy 
where  the  po^eflion  con(lru£tively  remained  in  the 

(ii)7T,R.9. 

owner. 


Its 


x8ft« 
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o^mier.  The  horfes  were  let  to  hire  for  a  certain  term 
to  Dr.  Carey^  who  had  a  right  to  retam  them  till  that 
was  expired,  and  who  was  driving  them  by  his  own 
fervants  when  the  mifchief  was  done.  Cafe^therefbre 
was  here  the  jMroper,  and  only  remedy«-*-It  may  likewife 
be  worthy  of  confideration,  whether  in  thofe  inftances 
where  trefpafs  may  be  maintained^  the  party  may  not 
waive  the  trefpafs  and  proceed  for  the  tort. 


The  plabtiff  bad  a  verdid« 


Car  mi  and  AbUtt  for  the  plaintiE 
Fark  and  Efpinafft  for  the  defendant* 

[AtlORiiii,  Whm  wU  jr«Mv.] 


Viii  CoveQ  9.  \M\Vi%t  2  Campb.  49^*    Rogers  o.  Imbkton^ 
%  N.  R.  217.    Huggett  V*  Montgomery*  %  N.  R.  446. 


-t^Mn^  .HoLDBM  \  t.  V.  Lawris. 

iDanadkmMi  HT^^*^'"*  ^  affion  againft'the  defendant  on  5  Eli«. 

5  £!».  C4-  c.  4*  §  41.  for  having  fet  on  work  in  the  bufinefs^ 

wvk^^  of  a  fadler  one  Man/el  who  had  not  ferved  therein  an 

«we^t  apprenticefhip  of  7  years. 

flup  ot  7  y^***? 

M  Sw^t^ieS       It  was  dearly  proved  that  the  defendant  had^  effl^ 

«rK «"*"  ployed  Man/el  in  this  bufinefe,  and  that  Man/fi  had 

work  had  not 

ftfved  «n  ipprestiMlhip;  bul  the  liny  uuiflaki  Uat.he  kDor  tUi fton  lui  bartnc  had  cht  meant 

«nuio«lcd|«.  ^ 

previouily 
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previoufly  worked  in  it  for  a  lefs  period  than  7  years,  ^    'j^^* 
but  when  the  plaintifiTs  cafe  was  clofed,  there  was  no 
evidence  whatever,  whether  the  defendant  did  or  did 
bot  know  of  Manfets  difqualifkation. 

Brougham  for  the  defendant  infifted,  that  he  was  on 
this  ground  entitled  to  a  verdid.  The  words  of  the 
ftatute  ar?  ^^  upon  pain  that  every  perfoa  xvillingfy 
offending  or  doing  the  contrary,  (hall  forfeit  and  lofe 
for  every  default  40s.  for  every  month."  The  for- 
feiture was  thus  incurred  by  offending  ydliingly^  not 
unintendonally;  and  for  anything  that  appeared,  the  de- 
fendant might  have  had  the  beft  reafon  to  fuppofe 
that  Man/el  had  farved  an  i^prendceflup  of  7  yetss 
to  a  regular  fadlen 

Lord  Ellenborough.— Certainly  the  defendant 
b  not  liable  to  the  penalty,  unlefs  he  knowingly  enu 
ployed  a  perfon  who  had  not  ferved  an  apiMrenticefliip, 
or  negleded  the  proper  means  of  information  upon 
the  fubjed*  He  muft  have  offended  willingly  i  but 
that  man  is  a  willing  offender  who  fins  with  know* 
ledge,  or  who  (huts  his  eyes  to  exclude  it«i — ^His  Lord- 
ihip  called  back  Man/el  to  mquire  what  paffed  when 
he  was  hired ;  and  upon  that  left  it  to  the  jury  to  fay^ 
whether  the  offence  was  wilful  or  not. 

Verdift  for  the  plaintiff  for  one  penalty. 
Gamnv  and  Lowes  for  the  pisdntiff. 
brougham  for  the  d^endant. 

D08 
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iTiurfday  t)o£,  d.  LuLHAM  and  Others,  v.  Fenn^ 

the'fc^Mr*  "^^  X^^^  ^"^  ^  ejeftment  for  certain  premifes  in  the 
^ifei  of  three  parifli  of  St.  Paticros.  The  declaration  contained 
demife  being  I.  A  dcmife  for  the  whole  by  Edward  Lulham; 
tbe*idrrn°<rf'tbe  2»  The  like  by  John  Gregory;  and  3.  The  like  by 
enrid^tTaver.'^^*''  Cra^<?  /  all  of  which  Were  laid  on  the  2d  of 
dia»upooevi-     Oftober  18  ii. 

dence  that  they 
joiotly  granted 

defendant  which  ^  leafe  was  given  in  evidence,  dated  2  2d  Augufl 
iiueipired.  i;8o,  whereby  the  leflbrs  of  the  plaintiff,  Gregory 
and  Crace^  and  John  Lulham  now  deceafed,  father 
of  the  leffor  Edward  Lulham^  demifed  to  the  defen- 
dant for  30  years  (a)^  and  it  was  pfoved  that  the  de- 
fendant had  paid  rent  under  this  leafe. 

The  Attorney  General  for  tlie  defendant  contended^ 
that  it  muft  be  taken  that  John  Lulham^  John  Gregory^ 
and  John  Crace^  who  jointly  granted  the  leafe  of  1780, 
were  joint  tenants,  and  there  being  no  joint  demife  by 
them,  the  plaintiff  could  not  recover.  Each  could  not 
be  entitled  to  the  whole ;  therefore  there  could  not  be 
a  verdi£t  for  the  plaintiff  generally  upon  each  of  the 
three  demifes;  nor  could  the  plaintiff  recover  the  whole 
upon  any  one  demife j  for  the  leafe  of  1780  Ihewed  that 


(fl)  There  was  much  difcuf-    Lord  Elknlborotfp^h  held  tbat  it 
fion  whether  this  iuftrument  was    operated  as  a  leafe. 
more  than  an  agreement;^  but 

there 
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there  were  three  perfons  jointly  interefted  in  the  pre*       igu. 
xnifes.     It  was  neceffary  to  fhew  the  intereft  which  ^^''"'  -4 
each  of  the  leflbrs  of  the  plaintiff*  had,  and  then  there    Lu^h'am 
might  be  a  verdid  for  fo  much,  upon  each  of  the  and  Others^ 
demifes.      But  there  would  be  the  greateft  incon-      Fenh. 
gruity  if  there  were  to  be  a  general   verdid  for 
the  whole  upon  each  feparate  demife }  and  this  mon; 
ilrous  injufliGe  to  the  defendant  would  enfue,  that 
each   of  the   three   lefibrs  might  bring  an  aftion 
againfl  him  for  mefne  profits,  in  which  the  record 
in  this  caufe  would  be  conclufive  evidence.     The 
old  cantelena  was,  that  in  laying,  demifes  in  ejedt- 
ment,  ^^  joint  tenants  muft  join,  tenants  in  common  . 
muft  fever,  and  parceners  may  either  fever  or  join/' 
If  this  rule  was  to  be  relaxed,  it  was  at  all  events  necef- 
fary that  where  a  perfon  clearly  entitled  only  to  an 
undivided  ihare  of  the  premiies  would  recover  upon 
a  feparate  demife  of  the  «whole,  he  fliould  fhew  to 
what  fliare  he  was  entitled;    or  the  jury  had  no 
grounds  on  which  they  could  fafely  find  a  verdi£k  in 
his  fiivour. 

On  the  other  fide  they  relied  upon  Roe  d.  Rapsr  v^ 
Lon/dale^  12  Eaft,  39. 

Lord  £i«L£NBaR0UGH.<^-I  ami  (^  opinion  that  the 
tenant  fliall  not  be  permitted  to^fet  up  any  fuch  objeC'* 
tion.  It  is  proved  that  he  held  under  the  leflbrs  of  the 
plaintiff,  and  that  his  term  has  expired.  By  the  three 
feparate  demifes,  the  nominal  plaintiff*  muft  be  confi- 
dered  to  h^ave  the  fame  mtereft  in  him  which  was  for- 
merly conveyed  to  the  defendant  by  the  leafe  which 

has 
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has  etpirid.    No  incotigruity  wilt  appear  upo  the 
tecord,  for  the  premifes  are  ftated  to  be  different  in 
LtTLHAM    ^dch  demife ;  knd  no  inconvenient^  will  follow  to  the 
ftod  Otk^H,  defendant,  fof  only  one  writ  of  pbffeffion  can  be  taken 
FtfMir:      out  J  and  he  can  only  be  once  removed  from  the  occu- 
pation of  the  premifes  demifed  to  him  which  he  how 
wrongfully  holda  over.     If  more  than  one  a&ton 
fliould  be  brought  againft  him  for  mefne  profits,  or 
this  judgment  in  eje£)tment  fhould  be  in  any  mahner 
abufed,  it  is  always  in  the  power  of  the  court  to  fhj 
proceedmgs  and  to  prevent  injuftide. 

Verdid:  for  Ae  phiB^ff  gehenOf. 

Garrav  and  Marrjat  for  die  leffors  of  th^  plaintiff. 

Attorney  General  and  GqfeUe  for  die  ddendant. 

ViJi  Doe  d.  MarfackT.  Read,  tt  Eaft,  f  7I 


AD. 
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BURBRIDGE    V.   MANNERS,  Tut&aj, 

Feb.  25. 

^HIS  was  an  aftion  on  a   promiffory  note   for  n?***^** 

Id/.  15X.  ^d.  dated  nth  October,  iSio,  drawn  buiefexeiuuiKft 
by  /•  Finney^  payable  3  months  after  date  at  Fra/er  ^STmiy^ 
&f  Co.*s  to  the  defendant,,  indorfed  by  him  to  one  T/u-  S'y^tt'^^M 
/hn.  and  by  Tinfon  to  the  plaintiflF.  «*j»^  « foon  ••  . 

•^  '         ■'  *  the  icce|Jtor  or 

maker  has  re- 

The  note  was  regularly  prefented  for  payment  in        w®**^ 
the  forenoon  of  the  day  it  became  due,  when  payment 
was  refufed;  and  in  the  afternoon  of  ^he  fame  day,  the 
plaintiff  caufed  notice  of  its  difhonour  to  be  fent  to  the 
defendant. 

Park  for  the  defendant  objeAed  that  this  was  not 
fuffident  notice  of  the  diihonour.  Finney  the  maker 
of  the  note  had  the  whole  of  the  day  it  became  due  to 
pay  it,  and  till  the  laft  minute  of  that  day  it  could  not 
be  confidered  as  difhonoured.  The  notice  therefore 
fiated  what  was  untrue^  and  was  evidently  premature* 

Lord  Elunborouoh.— -1  think  the  note  was  dif* 
honomred  as  foon  as  the  maker  had  refufed  payment 
on  the  day  when  it  became  due,  and  the  notice  fent 
to  the  defendant  muft  have  anfwered  all  the  pjorpofes. 

V0L.1IL  O  for 
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'^"*       for  which  notice  in  fuch  cafes  is  required.     The 

Bu&B&tDGE  holder  of  a  bill  or  note  gives  notice  of  its  difhonour  in 

V.         reafonable  time  the  day  after  it  is  due ;  but  be  may 

AHiiEEt.    ^^^  |.^^  notice  as  foon  as  it  has  been  difhonoured  the 

day  it  betomes  due,  and  the  other  party  cannot  complain 

of  the  extraordinary  diligence  ufed  to  give  him  infor* 

mation. 


Afthoug^  a  bm  By  the  defendant's  evidence  it  appeared  that  this 
tr^^m^T  MM  beuig  »n  the  hands  of  Maude  &f  Co.  was  paid  in  by 
rftw  it  *>« »:    them  when  indorled  only  by  the  defendant  to  their 

lived  at  maturity  7       /    " 

indUtomce    bankers  Majierman  IS  Co.  who  were  to  prefent  it  for 

L  paUandifterw  payment.     Maude  &f  Co,  had  received  it  from  Finney 

ufo!*e  h**??^    the  maker,  as  a  collateral  (ecurity  for  an  acceptance  of 

r^fiSJ^Vk  "  ^®»  *^  ^  *^^^  hands  over  due.     On  the  loth  of 

iothe  tunds  of  a  January,  four  days  before  the  note  was  due,  fome  per- 

toftc.  ^ '        fon  unknown  came  to  Majlernmn  &f  Co.\  where  it  lay^ 

paid  it,  and  carried  it  a^i^ay  without  its  being  cancelled, 

or  any  memorandum  being  made  upon  it.     However, 

\i  had  been  indorfed  by  Tin/on^  and  had  come  into  the 

hands  of  the  plaintiff,  before  it  was  due. 

Park  contended  that  after  the  bill  had  been  once 
paid,  it  could  not  be  reiflued,  and  he  relied  upon  Beck 
¥•  Robkyy  I  H.  Bl.  8g.  n. 

'  Lord  £LLEKBORou6ir. — Payment  means  payment 

'in  due  courfe,  and  not  by  anticipation.     Had  the  bill 

'  been  due  before  it  came  iilto  the  plaintiff's  hands,  he 

muft  have  taken  it  with  all  its  infirmities.    In  thsit  cafe,^ 
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it  would  have  been  his  bufinefs  to  inquire  minutely       i8»'. 
into  its  origin  and  hiftory.     But  receiving  it  before  it  «  -* 

was  due,  fher^  was  nothing  to  awaken  his  fufpicion.  v. 
I  agree  that  a  bill  paid  at  maturity  cannot  be  reiflued^  Manners. 
and  thai  no  a6tion  can  afterwards  be  maintained  upon 
it  by  a  fubfequent  indorfee*  A  payment  before  it  be-  ' 
comes  due,  however,  I  think  does  not  extinguiih  it  any 
more  than  if  it  were  merely  difcounted.  A  contrary  doc- 
trine would  add  a  new  clog  to  the  circulation  of  bills 
of  exchange  and  promiffory  notes  j  for  it  would  be 
impoiSble  to  know  whether  there  had  not  been  an 
anticipated  payment  of  them.  It  is  the  duty  of  bankers 
to  make  fome  memorandum  on  bills  and  notes  which 
have  beeh  ^aid ;  but  if  they  do  not,  the  holders  of  fuch 
fecurities  cannot  be  affefted  by  any  payment  made  be- 
fore they  are  due.  While  a  bill  of  exchange  is  run- 
ning, it  remains  in  a  negotiable  ilstte.  I  cannot  lipniit 
its  negotiability  the  laft  4  days  before  it  becomes 
due  more  than  the  firft  4  days  after  it  is  drawn. 

Verdia  for  the  plaintiff. 

Carrow  and  Reader  for  the  plaintiff. 

Park  and  Befi  for  the  defendant. 

.      [Attornies,  ffar.Mam  and  Stdu,} 


O  a  H9NSYW00D 
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1812. 


In  all  a^ion  hy 


HoNEYwooD,  Bart.  Sheriff  of  Kent,  v.  Peacock. 


the  sheritf  an  t    F)EBT  0X1  a  bail  bond.  -^  Plea  non  eftfadum. 

bail  bond,  the       ^^ 
bound  batUiTwrho 

made  ihe  cap-         Qnc  Copland  beinr  called  as  attefting  witncfs  to 
tencwicnefsto     provc  the  execution  of  the  bond,  it  appeared  trom 
t"n  rf the^S',  ^*s  examination  on  the  voire  dire^  that  he  was  a  bound 
ki'il^n*  hi"***"^  bailiflf  to  the  Sheriff  of  Kent ;  that  the  warrant  againft 
fituftion  afked     the  perfon  for  whofe  appearance  the  bond  was  condi- 
K(!^big  v^nea  tioned  had  been  delivered  to  hifu ;  and  that  he  made 
the  caption  accordingly ;  but  that  the  defendant  know- 
ing all  thefe  fafks,  had  requcfled  him  to  witnefs  the 
execution  of  the  bond. 

Fuller  for  the  defendant  objefted,''  that  Copland 
was  not  a  competent  witnefs,  as  this  in  fubftance  was 
his  own  a&ion  brought  in  the  name  of  the  Sheriff.  — 
But  — 

^  LordELLENBOROUGH  held,  that  the  defendant  could 
not  take  this  objeftion,  after  having  requefted  the  wit- 
nefs, with  full  knowledge  of  the  lituation  in  which  he 
flood,  to  attefl  the  execution  of  the  bond. 

There  was  a  rerdift  for  the  plaintiff  upon  Copland^ t 
evidence. 

Marryat  for  the  plaintiff. 

^  Ptt/Zifr  for  the  defendant. 

FORSBOOM 
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t8l2. 

FORSBOOM   V.   KrUOER.  2£^ 

A  CTION  for  wages  earned  by  the  plamtiflF  as  a  S^u3!^ 
feacnan  on  board  the  (hip  Louife^  of  which  thede*  e^^andtbeCaix 

r      J  •  taia  givettheina- 

fendant  was  captain.  rin«n  an  oHer 

upoo  tfaf  owners 
for  the  amount- 

In  the  voyage  in  queftion  the  fliip  fsuled  in  ballaft  "^^J^^^^^^ 
from  Hamburgh  to  Arcbangely  and  there  took  in  a  wwdc,  acknow- 
cargo,  with  which  0ie  failed,  and  was  wrecked  a  few  SmTtliM  that 
days  after.     The  captain  and  crew  returned  to  Jlrcb^  ^Sm^^ 
angel.     Whilft  there,  the  defendant  gave  the  plaintiff  ^^^'^ 
an  order  on  the  owner  of  the  (hip,  who  refided  at  thefecircum. 
Hamburgh,  in  the  following  form :  waj^Tt^ 

wages  could  be 
maintained  by 
"    Mr.  J.  W.  Duncker,  ihemanncK- 

*n**\f^  the  Cap" 

*•  Pleafe  to  pay  againft  this  my  order,  to  the  order  uin,atieaft 
**  of  the  mariner  C.  J.  For(boom  or  the  bearer  of  this»  Sn  thl/'^d°* 
*'  according  to  thefpecified  amount  delivered  to  you  SmJ^*'^? 
•*  from  me.     The  value  of  which  he  has  earned  •*««"• 
^  during  his  engagement  with  me  on  board  the  Ham* 
*•  burgh  bark  Louife, 

'^  Emanuel  Kruger,  Captain.** 
**  Archangel,  14th  December  1810." 

To  this  was  fubjoined  an  account  containing  the 
following  item  on  the  credit  fide* 

«'  The  above  named  mariner  was  hired  by  me  at 
the  wages  of  5/.  5i.  per  months  was  in  fervice  until    . 

O  3  aSth 
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''^"'    .  48th   Oftober    i8io,    makes   15   months  3  days, 
WsB^  amounts  to  79/.  5,.  6d.** 

V. 

K&VGE&.  It  was  contended  for  the  plaintiff,  that  this  operated 
as  an  acknowledgment  that  wages  were  due  to  him  at 
the  above  rate,  for  which  the  defendant  as  the  perfou 
who  hired  him  was  perfonally  liable. 

On  the  other  fide  it  was  objefted,  that  under  the 
drcumftanccs  there  could  be  no  remedy  agamft  the 
captain,  at  all  events  till  a  demand  had  been  made 
upon  the  owner,  Primd  facte  no  wa^es  were  due, 
for  rxo  freight  had  been  earned-  The  order  only  ad- 
jnitted  that  if  wages  were  due,  fuch  would  be  the 
amount  of  them.  The  defendant  h^d  by  no  means 
acknowledged  his  perfonal  refponfibiiity.  From  the 
lofs  of  the  (hip,  he  had  no  funds  out  of  which  he 
could  pay  wages,  and  the  defendant  by  accepting  the 
ord^  had  impliedly  undertaken  to  make  his  demand 
in  the  firft  inftance  upon  the  owner. 

^  Lord  Ellekborough  was  of  opinion,  that  till  a 

demand  had  been  made  upon  the  owner  in  purfuance 
of  the  order,  the  adion  could  not  be  maintained,  and 

on  this  ground  direded  a  nonfuit. 

« ■ 

Garrow  and  Andrews  for  the  plaintiff. 
Scarlett  and  «/•  Warren  for  the  defendant. 

[Attornics,  Ifaaes  and  fVaJ^w^l 


Vide  JohnfoQ  v.  Machielfen,  ante  44. 


Akdiiew 


HILARY  T£RM»  5%  GEORG^  IIL  X99 


iSif 


Andrew  v.  Robinson  and  Others. 


j^ONEY  had  and  recdved  to  recover  the  fum  of  ^J^^^^^ 

200lm  baireceiTed 

credit  in  ac* 
count  with  ait 

The  plaintiff,  a  Oup^wner  at  Hull,  had  employed  HJal^V* 
the  defendants,  infurance-brokets  in  London,  to  effed  ^l-^T"' 

'  '  ciMi  may  Bi4in'- 

a  policy  for  him  from  Halifax  to  England.     This  was  JIJ|J  ^JJ^^"^ 
fubfcribed  by  one  Hodgfon  for  200/.    The  fhip  was  loft  «i>uiift  bim  to 
in  the  courfe  of  the  voyage,  and  the  underwriters  agreed  |[^t  jVad  in 
to  pay  a  total  lofs.    The  policy  remained  in  the  hands  Sfu^J^tr't 
of  the  defendants,  with  whom  Hodgfim  adjufted  the  ^  '^  ^^^ 
lofs.    His  name  was  then  erafed  from  the  policy.    He  the  d^hadmt 
did  not  aftually  pay  any  mpney  to  the  defendants ;  but  ^'SI'SmIV 
the  amount  of •  his  fubfcription  was  allowed  between  ^•^u! 

*  writer  for  til€ 

them  in  account         •  ioii,aarhbovii 

Kceiptcfthe 
fum  itiUhibedt 

Park  for  the  defendants  infifted,  that  the  a6Hon 
could  not  be  maintained,  without  fliewing  that  money 
had  aftually  been  received  by  them  from  Hodgforij  and 
that  at  any  rate,  they  were  at  liberty  to  prove  that  no 
lofs  had  happened  for  which  the  underwriter^  wei^e 
liable. 

Lord  Ellbnborough  however  held,  that  as  the 
defendants  had  deprived  the  plaintiff  of  all  remedy 
againft  the  *  underwriter,  and  had  received  credit  in 
^Cfount  for  the  200/.,  they  were  eftopped  from  faying 

O  4  U»? 


too 
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'^'*'  J  that  they  had  not  this  fum  in  their  hands  for  the 
And&bw     plaintiff's  ufe^  —  and  the  plamtiff  had  a  verdift. 

and  Others.  '     Garraw  and  Marryat  for  the  plaintiffs 

Park  for  the  defendants. 

[Attoniies,  Sbe>vmivoA  Ktarfy,] 


Saturdajr,  * 

'  March  7. 

PeKcy  CO  goodt 
.*  at  and  from  the 
fliip't  loading 
port  or  jiortt  in 
'  jimelia  IJUmd 
to  London.''-^ 
The  (hip  aerer 
touched  at  Amtm 
dim  JJamd^  but 
took  in  her 
cargo  at  Tigr§ 
ykmd^  which 
Bet  a  little  far- 
ther up  the  Ri- 
9tr  St,  Afary*$. 
—  tfrXtf  that  the 
policy  nevcr- 
theleft  attached, 
this  being  the 
oTual  mode  in 
which  fliipa  ui 
that  trade  take 
in  their  cafgoeii 


MoxoN  V.  Atkins. 

npHIS  was  an  adion  on  a  policy  of  infurance  on 
goods  on  board  the  Sbeddensj  **  at  and  from  the 
ihip's  loading  port  or  ports  in  Amelia  Ifland  to 
London." 

• 
Amelia  Ifland  lies  near  the  mouth  of  the  river 
St.  Mary%  which  divides  Spanifh  America  from  the 
territories  of  the  United  States.  There  is  no  port  of 
any  fort  in  the  Ifland.  A  little  farther  up  the  river, 
is  Tigre  Ifland,  which  is  quite  uninhabited.  Here 
ihips  generally  lie  to  take  on  board  the  produce  of 
the  interior  country  brought  down  the  river,  although 
in  fome  inftances  they  make  faft  to  Amelia  Ifland  by 
an  anchor  put  on  fiiore,  and  load  there.  Having 
taken  in  their  cargoes  at  llgre  Ifland,  they  drop 
down  to  Amelia  Ifland,  abreafl  of  the  town  of  Amelia, 
the  refidence  of  the  Spanifli  Governor,  where  they 
pay  duties  and  obtain  thdr  clearances. 

The 
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The  Sbeddens  on  the  voyage  in  queftion,  without  i8rt» 
touchmg  at  Amelia  Ifland,  took  in  her  cargo  at  Tigre 
Illand.  Tbis-confifted  of  lumber  brought  down  the 
river.  She  then  fet  fail^  paid  the  duties  and  obtained 
her  clearance  -at  Amelia  Ifland  in  the  manner  above 
defcribed,  and  was  loft  by  the  perils  of  the  fea  on  the 
voyage  home. 

The  Attorney  General  for  the  defendant  contended, 
that  under  thefe  circumftances  the  policy  had  never 
attached.  The  fliip  had  never  been  at  any  loading 
port  or  ports  in  Amelia  Ifland,  and  had  takeh  in  no 
jgoods  there.  Amelia  Ifland  and  Tigre  Ifland  were- 
as  diftinfb  as  Great  Britain  and  Ireland.  What  the 
fecret  underftanding  of  the  parties  might  be,  was  im- 
material. The  contraft  between  them  muft  be  ga« 
thered  from  the  language  of  the  policy,  and  that  made 
the  rifle  to  commence  upon  a  contingency  which  had 
never  happened 

Lord  Ellenborough.-— The  words  of  the  policy 
cannot  be  literally  underftood,  for  there  is  no  port  in 
Amelia  Ifland  where  the  fliip  could  load.  The  real 
queftion  is,  whether  there  has  been  a  loadmg  af 
Amelia  Ifland  within  the  meaning  of  the  parties  when 
the  policy  was  effeded.  Stridly  and  locally,  there 
has  been  no  loading  at  Amelia  Ifland.  But  it  is  pof« 
fible  that  in  mercantile  contrads,  Amelia  Ifland  may 
denominate  a  region  in  which  Tigre  Ifland  is  compre* 
hended.  Eflequibo  has  been  heldk  for  fomepurpofes 
to  be  part  of  Demarara,  although  the  two  fettlements 
are  quite  diftin^    There  is  the  more  familiar  inflance 

of 


2<fl 
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i8xs. 


of  Wefimififief  bi^g  confid^red  ii^  London^  ihp  gei^eral 
name  for  the  fnetropoljs;  yet  we  know  that  in  ib7iGb3i^ 
London  only  cppipr^hefjd^  the  limits  of  the  Cjtj^ 
The  circumftance  of  the  (hip  paying  dories  ^nd  ^leaf- 
ing at  Amelia  |^^d  Qiay  go  a  gre^t  way  to  iSieyr , 
that  (hips  which  dp  fo  are  conceived  to  have  lo^ql 
there.  The  queftion  here  will  be,  whether  upon  the 
evidence  this  cargo  can  be  laid  to  have  been  loaded  at 
Amelia  Ifland  according  to  the  uiage  of  fuch  voyages. 
If  it  was^  the  policy  attached,  althougti  litef^Iy  fpeak- 

ing  no  part  of  the  cargp  had  ever  been  upon  Amelia 
Ifland. 

The  plaintiff  had  a  verdid. 

Topping  and  Ricbardfon  for  the  plaintiffs ' 

The  Attornfj  General  for  the  defendants 


^it/rVallance  r^Dewar,  i  Campb.  503,  Ubde  ^f.WdXex%  ant^ 


16. 


Safurday, 
March  7. 


Hyd^  V.  Willis* 


witerethechir-  A  CTJON  ona  chaTter-party,  for  a  voyage  to  Jamaica 
Jamaica  and  ^nd  back ;  whereby  the  d^f<padant  covepanted  to 

to^i!^1hw  th^  load  on  \>Q^rd  the  ftip  at  Jar^aica  a  full  pargo  of  fug^r* 
ai^o  rf'nlglrr  ^^  ^^  P^y  freight  for  the  fame  af  the  fate  of  los.  6d^ 

•nd  to  i»y  freight  pgy  cWt. 

lor  the  fame.        * 

at  the  rate  of 

jot.  6d,per  cwt.  and  his  agent  at  Jamaica  tendered  a  complete  cargo  to  the  captain,  hut  in^fted  on  Ki^ 

figning  bills  of  lading  for  it  at  lO/.  per  cwt,  which  the  captaro  xe^uled  to  do ;  —  HiUrjaal  the  cfuirterer 

waa  liabL  for  dead  fi  eighth 


HILARY  TERM,  5?  OEPRGE  III.  ^j 

The  defendant's  agent  tendered  the  captun  a  cargo       1812. 
of  fugar ;  but  infifted  upon  his  figning  bills  of  lading 
for  it,  at  the  rate  of  1  ox.  per  cwt.    The  captain  refufed 
to  take  it  on  board  on  tRefe  terms ;  and  the  queftion 
was,  whether  the  defendant  was  liable  for  dead  freight. 

The  Attorney  General  for  the  defendant  infifted,  that 
the  captain  was  bound  to  take  the  cargo  on  board  on 
the  terms  propofed ;  and  no  prejudice  could  have  arifen 
from  this  to  the  plaintif*,  as  he  might  ftill  have  fued  on 
the  charter-p?irty  for  freight  at  los.  6d.  per  cwt. 

Lord  Ellenborough.  — -  Ilad  the  cap^n  figned 
bills  of  lading  at  xoj.  per  cwt,  he  would  have  been 
bound  to  have  delivered  the  goods  on  being  paid  at 
that  rate ;  but  the  plaintiff  was  entitled  to  have  ^  lien 
on  the  cargo  for  the  full  amount  of  the  freight,  as  well 
^  the  fecunty  of  the  charter-party.  I  thereCore  think 
the  defendant's  agent  had  no  right  \p  ann^  gpy  fuc|i 
condition  to  the  offer  of  a  cargo  as  that  the  captain 
fliould  fign  bills  of  lading  at  a  lower  rate  than  that 
inentioned  in  the  charter-party,  and  that  the  covenant 
to  load  a  complete  cargo  has  }>een  broken  \n  thq  fame 
manner  as  if  none  had  been  offered. 

Verdlft  for  the  plaintiff* 

Garrow,  Topping  and  Taddy  for  the  plaintiff. 

The  Attorney  General  and  Park  for  the  defendant. 


OOM 
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5y"*^y'  ^  OoMv.  Taylor. 

March  y 

Where  goodi  in-  pOLICY  of  infurance  on  goods  by  the  Vrow  Hett'- 
iMitedfrw  f!^  drikay  from  London  to  any  port  or  ports  in  the 
S^diict^e,  Baltic  or  Gulph  of  Finland,  warranted  free  of  capture 
the  ciptain       ^nd  felzure  in  the  port  of  difcharee. 

mving  arrivea  ■  ^ 

within  tbottt  two 

fi^thehLto^  The  fliip  was  deflined  for  Rugenwald.  Having 
whidb&wM  2U-rived  within  about  two  miles  and  a  half  from  the 
deftined, caftan-  harbour  of  this  place,  Ihe  caft  anchor  and  made  a  firaal 

«lior  and  nude  a^  ,,  !•%%.•  «•  «• 

fisnaifbrafMiot:  for  a  pilot.     A  piIot-Doat  m  confequence  came  on, 
JoSfeljJ^"     but  had  douanniers  on  board,  who  carried  the  fliip  * 
dteTa^nnierr on    ^^^  ^^^  harbouT,  wherc  the  cargo  was  feized  and 
board,  who       condemned. 

carried  him 

into  the  harbottr«  v 

I^w^^  Lord  Ellenborough  was  of  opinion  that  this  was 
SSwihwthii    ^  fexzure  in  the  port  of  difcharge  within  the  meaning 

was  a  feiaure  in    of  the  WamUIty. 

ber  port  of  dif- 
charge within  the 

TJI^ff  "*""       The  plaintiff  had  a  verdia  for  a  return  of  premium, 
on  account  of  the  (hip  having  failed  with  convoy. 

The  Attorney  General^  Garrcw  and  J.  Warren  for 
the  plaintiff. 

Pari  and  Topping  for  the  defendant. 

.  [Attoniie^  Gr^g;/^  and  Dinwlt] 


Matdhew 
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Maydhew  v.  Scott.  ^  iK'isir- 

'FHIS  was  an  a^on  on  a  policy  of  infurance  on  goods  ^^«o«u  inCund 
on  board  the  Induftrj  '^  at  and  fronpi  London  to  free  from  cap. 
the  (hip's  port  of  difcharge  in  the  Baltic,  warranted  free  SThe'iir iT 
from  capture  and  feizure  in  her  port  of  difcharge/*      S,e*3ii'i*' 

declined  to ^f/a« 

The  goods  were  coniigned  to  a  houfe  at  Pillau.  thefhip^isTymg 
The  flifp  arrived  in  fillau  Roads  on  the  loth  of  De-  l•"iw.^^b" 
cember^  1810,  and  caft  anchor  about  a  German  mile  "'^"^^^^^ 
frx)m  the  bar  at  the  mouth  of  the  river  which  leads  up  within  the  mean. 
to  the  harbour.    The  captain  went  afliore  on  the  nth  ramy. 
and  returned  on  the  13th,  findmg  he  coilld  not  land 
the  cargo  at  Pillau.    He  was  then  ordered  to  Liebau^ 
but  was  detained  in  Pillau  Roads  till  the  2 id,  when  the 
fliip  and  cargo  were  feized  by  the  Pruflian  govern- 
ment    The  wimefles  ftated  that  although  what  is 
called  Pillau  Harbour  be  two  Englifh  miles  within  the 
bar,  (hips  often  unload  a  part  of  their  cargoes  in  the 
Roads  at  the  diftance  of  two  or  three  Englifh  miles 
from  the  (hore  before  they  are  able  to  crofs  the  bar  or 
fo  get  into  the  harbour. 

Lord  Ellenbo ROUGH  was  clearly  of  opinion  under 
thefe  circumftance^,  that  the  (hip  was  in  her  poit  of  dif- 
charge within  the  meaning  of  the  policy  when  lying  in 
Pillau  Roads^  and  that  her  feizure  there  was  eza£lly 
the  fort  of  lofs  againft  which  the  underwriters  intended 
to  guard  themfelves. 

The  plaintiff  was  nonfuited; 

Carrow 


ixc6 


itzx. 
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Garrow  and  Copley  for  the  plaintiff. 
Park  and  Scarlett  for  the  defendant. 

[Attornyib  f^iUat  wad  JUimt,] 


This  ought  to  biave  been  iu- 
ferted  among  the  caTes  after 
MichaelinaB  Term  i8tx.  It 
was  not  brought  before  the 
court ;  but  iu  Dagltt/b  v.  Brook f 
k.  B.  £.  T.  1812,  the  Judges 
all  agreed,  that  where  the  goods 
were  deftined  to  PJilaut  a  cap- 


ture after  the  (hipi  ha<i  caft  an- 
chor in  PSlau  RoaJU  was  to 
be  confidered  a  capture  in  the 
port  ofdlfcharge. — FUe  Brown 
w.  Tiemey,  i  Taunt,  517. 
Baring  w.  Vaux,  2  tampb.  54. 
Jarman  v,  Coape,  13  Eaft, 
S94-*Campb.6i3.  S.C. 


OXFORD  CIRCUIT. 
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MONMOUTH. 


Crown  Side.    Coram  Wood,  B. 


1813. 
Rex  v.  William  Edwards.,  SMuniiy. 

March  at. 

nrH£  prifoner  was  indided  for  malicioully  (hooting  ifdutngthe 
ztoa.^  Lewis  Roberts.  wl^rL 

pical  oilence,  on* 

When  the  evidence  for  the  Crown  had  been  nearly  «  takeViii,  the 
gone  through,  one  of  the  jurymen  fell  down  in  a.fit,.it2^'!^d^aiiiithe* 
and  was  carried  out  of  court  in  a  (late  of  inrenfibiUty..||J^i^ ^ 
After  waiting  fome  time,  a  furgeon  who  had  attended 
hun  was  fwom,  and  ftated  to  the  court  that  he  had 
been  attacked  by  an  epfleptic  fit  \  that  he  was  put  to 
bed ;  that  he  remained  infenfible,  and  th&t  there  was 
no  chance  of  his  being  able  to  return  to  do  duty  as  a 
juryman  that  day. 

WooDy  fi.  then  fiiid  that  under  the/e  circumftanc^ 
he  was  of  opinion  the  jury  fljould  be  difcharged,  anr 

other 


OXFORD  CIRCUIT. 


tttt.       other  jury  ihottld  be  fwom  and  charged  with  the  pri* 
"^^^        foner,  and  the  trial  begin  de  fiovo. 


V, 


E0VARDS.  Clifford  for  the  prifoncr,  objeded  to  this  courfe  of 
proceeding.  He  Contended  that  in  capital  cafes,  after 
evidence  has  been  gone  through,  the  jury  cannot  be 
difcharged,  and  that  if  from  any  circumftance  happen* 
mg  during  the  trial,  it  becomes  impoffible  for  the  jury 
to  find  a  verdid  of  guilty^  this  is  a  fort  of  Godftndior 
the  benefit  of  the  prifoner. 

WodD,  B.  overruled  the  obje&ion;  but  faid  he 
would  referve  the  point  for  the  opinion  of  the  Judges, 
if  the  prifoner  was  found  guilty. 

The  eleven  jurymen  were  then  difcharged  from 
giving  any  verdid;  their  names  were  again  called 
over,  and  a  twelfth  was  put  into  the  box;  the  pri- 
foner was  defired,  if  he  would,  to  challenge  them  as 
they  came  to  the  book  to  be  fwom ;  they  were  all 
fwom  without  challenge;  the  officer  charged  them  vrith 
the  prifoner  in  the  common  form ;  the  witnefles  for 
the  crown  were  fwom  anew;  and,  by  confent,  the  evi- 
dence they  had  before  given  was  read  from  the  Judge^s 
notes,  and  they  were  aiked  whether  it  was  trae. 

•  The  prifoner  was  convided. 

•  In  Eafter  Term  following,  the  point  was  argued  in 
the  Exchequer  Chamber  before  eleven  of  the  twelve 
Judges.  Clifford  infifled  for  the  prifoner,  that  he  was 
not  properly  tried  by  the  fecond  jury,  when  a  former 

II      ,  jury 
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jury  bad  been  charged  to  try  him,— relying  chiefly  upon 
the  authorities  collefted  in  the  Kinlocks^  Cafej  Fojier^ 
1 6.  But  the  Judges,  without  hearing  the  other  fide, 
were  unanimoufly  of  opinion  that  the  convidion  was 
right,  an(l  they  menticmed  a  cafe  before  Mr.  Bare 
Adams  on  the  Weftem  Circuit,  and  another  before 
Lord  Loughborough  at  York,  where  under  iimilar 
drcumftances  the  like  courfe  had  been  purfued* 


2812. 


Hughes  and  Taunton  for  the  profecution, 
Clifford  for  the  prifoner. 


Vide  Rex  ▼.  jfnn  ScMert, 
Leach,  Cro.  Caf.  706.  The  pri- 
ibner  waa  tried  for  murder  in  the 
year  1794  before  Mr.  Justice 
Lawrbncb,  the  only  Judge 
abfent  from  the  Exchequer 
Chamber  on  the  above  occafion. 
During  the  trial  one  of  the  jury* 
men  was  feized  with  a  fit»  and 
carqpd  out  of  court  inieniibk. 
pn  evidence  tbi^t  he  was  unable 
f o  retumi  the  learned  Judge  dif* 


charged  the  Jury,  and  ordered 
another  to  be  fwom.  The  pri 
foner  was  convided  and  eze 
cttted.  Fide  etiam  Heft  v.  J^it^ 
Steven/oUf  Leach  Cro,  Cas,6\%^ 
where  the  prifoner  himfelf  fall« 
ing  down  in  a  fit  during  the 
trial,  the  jury  waa  difcharged» 
and  upon  his  recovery  he  wap 
tried  and  convicted  by  another 


Vch.  IIL 


GLOU- 


tt^  OXFORD  CIRCUIT, 


GLOUCESTER. 


Coram  Wood,  R 


WednefiUy,  MaLONEY,  Efq-  V.  BaRTI-EV, 

In  in  aaion  for  ^HHTS  was  an  action  againft  the  defendant,  who  is  the 
flw'^^ol"  n  ex.  mafter  of  a  Subfcription  Houfe  at  Cheltenham,  of 

2S?KwIi^"bt-  w^<^**  ^^®  plaintiff  was  a  member,  for  a  libel,  charging 
fore  a  ma-  f  h^t  the  plaintiff  had  propofed  to  the  defendant  that 
vho  sard  M  the  if  he  would  ^low  falfe  cards  prepared  by  the  plaintiff 
"^^"^Mv^  to  be  introduced  into  the  club,  the  defendant  fhould 
hi'Zt^^^  have  a  (hare  of  the  profits.     ?lesL,  Nat  Guilty. 

danc-t  orders  ho    ' 

£d4vit  and  de.        According  to  the  opening  of  the  plaintiff's  counfel, 

S-U'^alt  the  libel  had  been  publiflied.  by  the  defendant  in  the 

olmuilu  wm-    ft*?®  of  21  voluntary  affidavit  fwom  extrajudicially  be- 

ft^  fore  a  magiftrate  at  Cheltenham. — Notice  was  given 

to  produce  the  affidavit,  but  it  was  not  prodi^ced. 

For  the  purpofe  of  giving  fecondary  evidence  of  its 

contents,  Mr.  Griffiths,  clerk  to  Mr.  Pruin,  who  is 

clerk  to  the  Cheltenham  divifion  of  magiftrates,  was 

then  called  to  prove  th^it  by  the  defendant's  orders  he 

had  written  the  affidavit  and  delivered  it  to  the  magif. 

.  trate  before  whom  it  was  fwom.    The  witnels  declined 

to  anfwer  the  queftbns  put  to  him  refpe£ting  the  affi* 

4avit,  on  tfie  ^roqnd  th^t  thev  tended  to  criminate 

|iimfelf» 
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The  counrel  for  the  plaintiff  infifted  that  he  vaS  18  is. 
bound  to  anfwer»  as  he  could  not  be  criminally  liable  ^j^lome^' 
for  the  contents  of  the  affidavit.  He  aded  merely  in  v. 
the  capacity  of  clerk  to  the  magiftrate.  He  had  no  ^^^tlby.^ 
malice  to  the  plaintiff,  and  could  have  no  intention  in 
vrhdLt  he  did  to  fcandalize  any  individual.  When  a 
perfon  comes  to  lay  an  information  before  a  magiftrate^ 
it  would  be  too  much  to  require  that  the  clerk  ihould 
know  in  every  iiiftance  whether  the  magiftrate  has  ju^^ 
rifdidion,  ai\d  if  not,  to  punifli  him  as  a  libeller  for 
drawing  or  copying  an  affidavit.  The  point  to  be  con* 
fidered  muft  be,  whether  he  afts  bondjide^ — whether 
he  means  to  difchai-ge  his  duty  as  a  magiftrate's  clerk^ 
or  to  traduce  the  character  of  another.  The  mere 
copying  of  a  libiel  is  no  offence,  or  the  officer  of  the 
court  whofe  duty  it  is  to  fet  out  a  libel  in  an  indidment 
might  himfelf  he  mdided. — Might  not  the  witnefs  be 
compelled  to  anfwer,  whether  he  had  copied  the  libel  in 
a  brief,  or  delivered  a  cafe  containing  a  copy  of  it  for  the 
opinion  of  counfel  ?  Where  is  the  difference  between 
that  and  writing  a  copy  to  be  delivered  to  a  magiftrate? 
Suppofe  the  witnefs  as  clerk  were  to  read  before  a 
bench  of  magiftrates  a  libellous  affidavit  which  he  had 
not  previoufly  feen,  concerning  fome  matter  over  which 
it  is  found  they  have  no  jurifdidipn,  could  he  be  in«< 
dieted  for  publifliing  a  libel  ?  Certainly  not«  The  qu9 
animo  muft  always  be  looked  to*  Ailm  nonfacit  reum 
nifi  mens  fit  rea.  Here  the  witnefs  cannot  criminate 
himfelf  by  merely  anfwering  that  as  clerk  to  the  magif-  . 
trates  he  wrote  the  affidavit  by  the  defendant's  orders 
.and  delivered  it  to  the  magiftrate  before  whom  it  waa 
fwom.    Malice  may  often  be  inferred ;  but  in  this  in- 

P  a  itanct 


2\t  0XFOlU>  cincmT, 

xtii;      fhmce  ft  i^  rebotted  by  the  very  circmnftances  tindei^ 

^  ~  "   -^  which  the  witnefs  aded  and  wldch  are  involved  in  thft 

^.         terms  or  the  queftioDs  iptofC\ea. 
Baktlet. 

On  the  other  fide  they  relied  upon  Rex  v.  Bear^ 
Salk.  417,  where  it  is  laid  down  by  H01.T,  C.  J* 
**  that  the  bare  copying  out  of  a  libel  by  one  that  is 
**  neither  contriver  nor  compofer,  is  highly  criminal. 
*^  llie  ^flence  <^  a  libel  conlifts  not  in  the  infiamous 
**  matter,  for  if  a  man  fpeaks  fuch  words,  unlefs  the 
**  words  be  put  in  writing,  he  is  not  guilty  of  a  libel ; 
^  but  the  nature  of  a  libel  confifts  in  putting  this 
*^  infamous  matter  in  writing.  In  ali  cafes  where  d 
••  man  does  that  aS  whkh  makes  a  thing  to  be  what 
**  it  isj  he  isj  and  muji  he  conjhrued  to  be  the  doet 
**  of  that  thing.  Therefore  he  held,  that  writing 
^  a  copy  of  a  libel  was  writing  a  libel,  and  if  the  law 
•*  were  oiherwife,  men  might  write  copies  and  prmt 
•*  them  with  impunity.** 

Wood,  B. — I  think  the  queftions  j^opofed,  tend  to 
triminate  the  witnefs.  The  affidavit  which  he  is  fup- 
,  pofed  to  have  copied  and  delivered  to  the  magiftrate 
is  alledged  by  the  plaintiff  to  be  libelious,  and  it  was 
extrajudicid.  Therefore,  all  concerned  in  writing 
and  publifhing  it,  are  in  point  of  law  guilty  of  a 
snifdemeanor.  Had  the  affidavit  been  made  in  the 
courfe  of  a  judicial  proceeding,  no  indi&ment  nor 
a£tion  could  have  been  maintained  againft  the  clerk, 
whatever  might  be  the  nature  of  its  contents.  But 
the  affidavit  being  voltmtary  and  extrajudicial,  I  caa« 
tm  take  notice  that  the  perfon  before  whom  it  ts  pre- 

-    *  tended 
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tended  to  be  fwom  wds  a  magiftrate,  or  allow  any 
privilege  to  thofe  who  were  employed  in  framing  it. 
The  witneb  is  in  the  common  (ituaiion  of  a  perfon  who 
lias  without  authority  written  a  copy  of  a  libel  and 
delivered  it  to  a  third  perfon.  If  his  mafter,  or  if  the 
magiflrate  had  ordered  him  to  do  To,  this  would  be  no 
j  unification.  It  has  been  held,  that  the  merexlellvery 
jof  a  libel  to  a  third  perfon  by  cme  confcious  of  its  con- 
tents, amounts  to  a  publication  and  is  an  indidable 
offence.  I  take  the  queftion  to  be,  whether  the  witnefs 
was  not  concerned  in  writing  the  affidavit  and  deliver- 
ing  it  to  the  magiftrate ;  and  this  I  am  of  opinion  he  is 
Dot  bound  to  anfwer. 


2812. 


Plaintiff  noofuited. 

The  plaintiff^s  counfel  tendered  a  bill  of  exceptions 
to  this  diredion  ;  but  I  underftand  the  learned  Judge 
has  not  been  called  upon  to  feal  it,  and  that  upon  con- 
Ikleration  it  has  been  dropped. 

J^rvisy  Taunton  and  Puller  for  the  plaindffl 

Dauncfy  and  Abbott  for  the  defendant. 


la  J&tn  Lamys  Cafe,  9  C«. 
596.  it  is  laid  down  that  **  if 
one  writes  a  copy  of  a  libel  aad 
doet  not  pttblifli  it  to  otherty  it 
ii  jw  publication  of  the  libel. 
Bat  it  ii  great  evidence  that  be 
pttblifhed  it^  when  he,  knoRrag 


ft  to  be  a  libcl»  writes  a  eopy  of 
it  (  unlefs  afterwaids  be  can 
prove  tbiit  be  debrered  it  tp  a 
magiftrate  to  examine  it«  far 
then  the  aft  ftdbfeqnent  ex* 
plains  bis  intention  pfccedeat.^ 


The 
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An  aftion  miv 
le  maintained 
Ibr  defamatory 
words  reduced 
into  writing, 
which  would  not 
have  been  ac- 
tionable if  mere- 
ly fpciken. 


The  important  quefUon  con- 
cerning, written  flander  referred 
to  in  Earl  of  LeiceJUr  t.  Walter ^ 
2  Campb,  2519  has  at  laft  been 
decided  in  the  Ezche^^uer 
Chamber;  and  it  is  now  fettled 
that  an  adion  maybe  maintained 
for  defamatory  words  reduced 
into  writing,  which  would  not 
have  been  adionable  if  merelj 
fpoken. 

The  cafe  of  Kaye  v.  Bailey 
which  I  before  mentioned,  was  al- 
lowed to  drop,  on  account  of  the 
death  of  the  defendant ;  but  the 
fame  queftion  immediately  after 
arofe  in  the  cafe  of 

Thorley  ▼ .  Earl  of  Kerry  in  Er^ 
ror.  This  was  an  adion  for  a  libel 
contained  in  a  letter  addreffed  to 
Lord  Kerry f  and  fent  open  by 
one  of  his  fervantSi  who  became 
acquainted  with  its  contents. 
The  libel  charged  His  Lordfliip 
with  being  a  hypocrite  and  ufing 
the  cloak  of  religion  for  un- 
worthy purpofes. 

T^he  caufe  was  tried  at  King* 
Jlon  Spring  Affixes  1809,  when 
there  was  3  verdidl  for  the  plain- 
tiff below,  with  20/.  damages. 
He  had  afterwards  judgment  in 
K.B.  without  argument;  where- 
upon a  writ  of  error  was  brought 
in  the  Exchequer  Chamber. 

In  Eafter  term  181 1  the  cafe 
was  argued  by  Bamenuall  for 
the  plaintiff  in  error  and  Dampier 


for  the  defendant  in  error,  and 
in  Eaftefterm  18 12,  judgment 
wasgivenbySiR  JamesMans* 
FIELD,  Chief  Juftice  of  the  Com* 
mon  Pleas.  • 

His  Lord(hip  obferved  this 
was  certainly  a  libel  for  which 
the  writer  might  have  been  in- 
dited ;  but  he  had  entertained 
con(iderable  doubts  whether  it 
could  be  the  ground  of  a  civil 
adion.  As  to  a  civil  adion, 
there  feemed  on  principle  to 
be  no  well  founded  diftindioo 
between  written  and  unwritten 
flander.  The  reafons  given  in 
the  books  for  fuch  a  diflindion 
are  very  iufufficient.  One  rea- 
fon  is,  that  by  writing  the  fcan- 
dal  becomes  more  diffufed ;  but 
thi»  is  cafual,  for  words  may 
be  fpoken  under  circ  urn  (lances 
which  (hall  give  them  much 
more  publicity  and  render  them 
much  more  injurious  than  if 
they  were  committed  to  paper 
and  (hewn  to  a  third  perfon. 
Another  reafon  is,  that  the 
writing  of  the  fcandal  (hews 
more  malice  in  the  defendants 
but 'the  true  foundation  of  a 
civil  adiion,  is  foroe  damage  fuf- 
tained  by  the  plaintifl^  not  the 
malice  which  aduates  the  de- 
fendant. It  was  with  great  dif- 
Gculty  therefore  His  Lordfhip 
had  brought  his  mind  to  yield 
to  th^  authority  of  the  cafes  upon 

the 
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the  fubjeS.  There  were  cafes 
however  eftablifhing  this  dif- 
tinfkion  above  a  century  ago, 
and  di£ta  to  the  fame  efFe£t  by 
Lord  Halc,  Lord  Hard- 
WICK9  and  other  very  learned 
and  eminent  Judges;  and  the 


Court  could  not  now  venture  to 
overturn  a  rule  fandlioned  by 
the  pra6tice  of  a  century  and 
the  authority  of  fo  naany  great 
names. 

Judgment  affirmed. 


The  copy  of  a  fentence  of  con- 
demnation of  a  (hip  or  cargo  in 
a  foreign  Admiralty  Court  is  not 
made  admiflible  evidence  for  the 
underwriters,  by  being  handed 
over  to  them  by  the  affured 
along  with  other  papers  to  fa- 
tisfy  them  of  the  lofs. 

FRndt  V.  Jiiktnsf  Sittings  at 
WeJIminfter  after  E.  T.  1811. 
Policy  on  goods  from  London 
to  the  Baltic.  Lofs  by  cap- 
ture.—  Defence,  that  the  (hip 
had  been  dondemned  under 
an  order  of  the  government 
under  which  the  affured  lived* 

To  prove  that  the  ibip  had 


been  condemned,   the   counfel  Copyoffen- 

for  the  defendant  offered  in  evi-  '*""  ^^  ^*^* 
1  e   ^x.      r  demnation,  not 

dence  a  copy  of  the  fentence  evidence,  thougl^ 
of  condemnation   handed  over  banded  over  by 
among  other  papers  by  the  af-  S.*"""^ 
fured  to  the  underwriters. 

Lord  Ellbnborough. — 
This  paper  is  not  rendered  evi- 
dence by  being  handed  over  in 
the  manner  defcribed.  I  ruled 
the  fame  point  lately  in  the 
cafe  of  Bell  v.  Carfiasri.  If 
you  would  prove  the  fentence, 
you  muft  produce  it  under  the 
feal  of  the  Court  in  the  ufual 
way.  —The  plaintiff  h^d  a  ver- 
dia. 


If  A.  into  whofe  poffeflion 
goods  happen  to  come,  being 
ignorant  that  B.  is  the  real 
owner,  refufes  to  deliver  them 
to  him  till  B.  proves  that  he 
is  Co,  this  refufal  is  no  evidence 
of  a  converiion  to  enable  B.  to 
maintain  trover  againft  A.  fQr 
the  goods* 


Green  v.  Dunn.     WeJIminfter  Refufal  to  deB- 
Sittings   after  M.  T.  181 1.  —  vergoodi,*by 
Trover  for  timber,  whfch  de-  ST^S  ^T"^ 
fendant  found  on  his  premifes,   evidence  of  coo* 
and  which  had  been  depofited   ^*'^**'^ 
there  by  the  permii&on  of  the 
fervant  of  the  former  occupier. 

The  plaintiff  to  whom  the 
timber    belonged    having   de- 
manded 
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nanded  it  of  the  defendant,  Z^oid  ELiriivBoiiovGK* — 

the   latter   faid  s    If  you  ^^  This  it  a  qualified  refufal,  and 

bring  any  one  to  prove  it  ia  no  evidence  of  converfion* 
yowr  property*  I  will  give  it 

youy  and  not  elfe.  Plaintiff  nonfoited. 


CASES 

ARGUED  AND  DECIDED  AT 

NISI    PRIUS 

IN    K,B. 
Ai  the  Sittings  after  Eafttr  Term^^ 
52  George  III. 


FIRST  SITTINGS  AFTER  TERM  AT  GUILDHALL. 


i8ia. 
RUCKER  AND  ANOTHER  V.  HiLLER.  ^,  7^~    * 

May  13. 

'T'HIS  was  an  acUon  by  the  indorfees  againft  the  ifthednweroP^ 

drawer  of  a  foreign  bill  of  exchange  for  ^100.  •^^^'i^ii^t^^ 
dated  at  St.  Petcriburgh,  15th  July  i8io,  addreffed  to  fj;^?^'*^?^*^^^ 
Mejfrs.  Caatesj  Cq/s,  bf  Co.  London,  payable  at  two  honoured  on  the 
months  after  fight,  to  the  order  .of  Mefrs,  Schumacher  fi^'SSlnt,  he^ 

CgJ  in»  encirledto  notice 

^    ^^'  of  its  dilhonour, 

although  DO  cf* 
n^     1  Ml  r  <-    •  11  n«  feas  ever  get 

The  bill  was  reniied  acceptance ;  and  the  queftion  into  the  hands  of 
Was,  whether  the  def^dant  was  entitled  to  notice  of  [.*  **wwp«> 
Its  diihonour  ? — Mr.  Coatesj  one  of  the  drawees,  being 
examined,,  dated  that  the  defendant  was  fent  out  to 
Peter(burgh  to  purchafe  goods,  which  were  to  be  con- 

V0L.IIL  Q  ligued 


»t8  CASES  AT  NISI  PRItJS, 


lilt.       figned  to  them  in  London :  he  accordingly  configned 

*^^'^'  -^  feveral  cargoes  to  them,  and  drew  bills  upon  them  to 

and  uioiher  ^  large  amount :  they  accepted  and  paid  bills  fo  drawn 

V.         for  more  than  the  vahie  of  all  the  confignments  :  the 

^'"'**-      cargo,  in  refpeft  of  which  the  bill  in  queftion  was 

drawn,  had^been  detained  in  RufEa  for  want  of  a 

licence,  and  was  fo  materially  damaged  as  to  be  hardly 

faf&cient  to  pay  t^e  freight  when  it  arrived :  the  de* 

fendant  had  confiderably  overdrawn  his  account  with 

Coates,  Ca/s,  if  Co.  and  from  the  time  this  bill  was 

drawn  till  it  became  due,  they  had  no  effefts  of  his  in 

their  hands  from  which  they  coold  have  paid  any  part 

©fit.    • 

P^rk  for  the  plaintiff  contended,  that  this  was  a 
cafe  where  no  notice  was  necefllary.  Ko  cafe  upon 
this  fubjed  had  gone  fiutfaer  dian  Hammond  v.  Du- 
frene  {a),  in  which  his  Lordfliip  held,  that  if  the 
drawee  has  any  effeds  in  his  hands,  at  any  time  be^ 
tween  the  drawing  of  the  bill  and  its  becoming  due^ 
At  drawer  is  entitled  to  notice.  But  here  the  drawees 
sever  had  any  effeds  in  their  hands  out  of  which  the 
biH  could  have  beoi  fatisfied,  and  the  (bawer  was  not 
entitled  to  notke,  as  he  could  fu&r  no  damage  by  thci 
want  of  iL 

Lord  £LLiHBORouoH«---If  ther&b^a  reafimable 
ezpedatiop,  that  a  bill  of  exchange  will  be  honoured 
upon  the  (brength  of  a  coafigmncn^  I  am  of  opinion 
the  dmwer  is  entitled  to  noikxi  of  its  diftonour^  d- 
dioagh  it  turns  out  that  Hie  dmwee  tierer  has  any 

■' 

cffeaf 
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tttc&s  in  his  hands  to  meet  the  payment  of  it.     This        i8xs. 
cannot  be  confidered  vifionary  paper,  with  refped  *  RurKRR^ 
to  which  the  cuilom  of  merchants  need  not  be  ob-    and  another 
ferved.    The  obje£fc  of  notice  is  not  merely  to  enable     „  •• 
the  drawer  to  withdraw  his  effe£ts  from  the  hands  of 
the  drawee,  but  to  provide  for  payment  of  the  bill 
thus  fuddenly  caft  upon  himfelf,  and  to  make  prompt  ; 

arrangements  fuited  to  this  unexpected  emergency. 
Where  the  drawer  has  folid  reafon  to  believe  that  the 
bill  will  be  honoured^  he  is  neceflarily  damnified^  and 
therefore  he  is  difcharged^  by  the  laches  of  the  holder. 

Plaintiffs  nonfukod# 
Park  and  Taddy  for  the  plaintiffs. 
Topping  and  Readet-  for  the  defendant. 

f ACkornift,  JRoAner  ^  0».  lad  Mlmi^,] 
f^$dt  Thackny  v.  Blackett,  a|/#  164.  '  1 


Qs  AD. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


Bastow  v.  Bennett. 

Friday,  May  15.  ' 

^'bTa  Jrewbu  A  SSUMPSrr  on  a  guaraiitie,  in  the  following  fornv 
to  a  given  ftgncd  bv  the  defendant : 

amount  for  any 

hy  A,toB.y  ^  London,  7th  March  1810. 

after  goods  to 

that  amount  ««  I  hercbv  Undertake  and  en&:age  to  be  anfwerable 

have  been  fup-        ,  •  '  -     ^  r  tt  ^  r 

plied  and  paid  <^  to  the  extent  of  jTjoq.  for  any  tallow  or  foap  fup- 
InfJ^^^A.  "  plied  by  Mr.  Baftow  to  France  CfT  Bennett^  provided 
Sni^t'hl^^    "  ^^^y  ^21'^  lit^^  to  pay  in  due  time-" 

fame  footing, 

tTel^tJ^'^Blt  The  plaintiff  immediately  after  fupplied  tallow  and 
litM^^h^rredit  ^^^P  ^^  ^^^^^  ^  Bennett  to  a  large  amount,  at  two 
on  which  he  fup-  months  Credit.  They  regularly  paid  him  above  .sf  100. ; 

plied  tlie  good,  to  ..        ,       r  r      •«  u  ^  L-  1 

B,thefuietyu  but  m  thc  fummer  of  1810  they  owed  him  a  larger 
^iicharged.  |.^^^  ^^j  became  confiderably  embarraffed  in  their 
circumftances.  A  meeting  of  their  creditors  was  then 
held,  at  which  it  wa$  agreed  *that  the  creditors  (hould 
continue  to  fupply  them  with  goods  payable  in  ready 
money,  but  that  the  payments  made  (hould  be  applied 
to  the  old  debts  till  they  were  fatis6ed.  The  plaintiff 
opened  a  new  account  with  France  &*  Bennett  on  this 
footing,  aad  they  afterwards  became  bankrupt,  being 
indebted  to  him  for  tallow  and  foap  in  the  fum  of 
j^547.  loj.  The  balance  of  the  firft  account,  how- 
ever,  was  nearly  latisfied. 

Park 


Bknnktt, 
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Parkfpr  the  plaintiff  contended,  on  the  authority  1813. 

of  Ma/on  v,  Pritchard^  12  Eafi^  227.  2  Campb.  436.  "5^8^©^ 

that  the  defendant  was  liable  to  the  full  amount  of  at. 
^300. 

Gafelee,  contr^,  infifted,  that  after  the  fura  of  jf  300. 
had  been  once  paid  to  the  plaintiff  hy  France  "if? Bennett^ 
the^arantie  was  exhaufled.  In  Mafrn  v.  Pritcbard 
the  defendant  became  anfwerable  for  any  goods  the 
plaintiff  might  fupply^  which  might  well  be  conftrued 
into  a  continuing  ^uarantie :  but  the  word  here  h/up^ 
plied^  which  feems  to  contemplate  a  fmgle  tranfadion. 
At  any  rate,  the  defendant  could  not  be  liable  after  a 
new  mode  of  dealing  had  been  introduced  between  the 
parties,  and  muft  have  credit  for  the  payments  fubfe- 
quently  made  on  the  old  account. 

Lord  £ll£kborough. — ^The  defendant  here  be- 
came anfwerable  for  any  foap  or  tallow  fupplied  by 
the  plaintiff  to  France  &f  Bennett.  Without  the  word 
any^  it  might  perhaps  have  been  confined  to  one  deal- 
isg  to  the  amount  of  ^300. ;  but  as  it  is  aftually 
worded,  I  am  of  opinion  it  remained  in  force  while  the 
parties  continued  to  deal  on  the  footing  eftablilhed 
when  it  was  given.  But  I  think  the  goods  fupplied 
after  the  new  arrangement  were  not  within  the  fcope 
of  the  guarantie,  and  that  the  defendant  is  only  anfwer* 
able  for  the  unfatisfied  balance  of  the  old  account. 

Verdia  accordin|;ly. 

P^ir^  and  Lowes  for  the  plaintiff.        ^  ^ 

Gafelee  for  the  defendant. 

[Attomies,  Wtl^  and  Ann^Hey,'\ 
Vide  Merle  v.  Wells,  2  Campb.  437. 

Q3  Rjex 
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i8r2.      no  anfwer  to  this  indi6lment.    They  certainly  do  not 

^-  j^^^  ^  exprefsly  exempt  the  parifli  from  the  common  law 

V.  .       liability  to  repair  all  highways  within  its  limits.    Do 

^^^^^"^^^^ they  create  any  exemption  by  implication?     I  think 

Hanovbr    ^<>^*     The  duty  of  repairing  may  be  imj>ofed  upon 

S^uAR«.    others,  although  the  parifh  be  ftill  liable,    llie  parifli 

muft,  in  the  firft  inftance,  fee  that  the  ftreet  is  pro« 

perly  paved,  and  feek  a  remedy  over  againft  the  Com- 

milEoners.     The  thoufand  a  year  is  an  auxiliary  fund ; 

but  will  not  prevent  other  means  being  reforted  to, 

which  would  have  been  available  had  the  ads  relied 

upon  never  paifed. 

Guilty. 

Jekylly  Alleys  and  Walfordy  for  the  profecution* 

GarroWj  Marryat,  Gumey^   and  Denmany  for  the 
defendants. 

[Attonues,  FiM  and  Dawjhn.'] 


Vide  Rex  V.  Sheffield,  2  T.  R.  106.    Rex  v.  Mayor  of  LWer- 
pool,  3  Eally  86.    Rex  t/.  Bridekirk,  11  Eaft^  J04. 


f ridJir,  May  ts.  R£X    V.    CrOSS. 

It  Is  an  indiA-    HTHIS  was  an  indi&nent  for  caufing  and  permitting 
^Je^^che/Jo  divers  coaches  to  ftand  and  remain  for  a  long  and 

ftand  piyiug  for  uureafonable  time  in  the  public  highway  near  Cbarini 

ptflengcra  m  the  '^  r     tt-      »*  .    /*     . 

pvukoreets.     Cro/s^    to    the  grcat   annoyance  of   His  Majeftyt 
fubjeds. 

The 
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The  defendant  is  proprietor  of  a  Greenwich  ftage-         »6ia. 
coach,  which  comes  to  London  twice  a  day,  alid  draws  ^     ^^  "^ 
up  at  the  place  in  quefUon,  nearly  oppofite  Mcflrs.         «. 
DrummoniTs  banking-houfc.     There  it  remains  for      €»««• 
kbout  three  quarters  of  an  hour,  taking  in  parcels  and 
waiting  for  paflengers.     On  Sundays^  and  occafionally 
at  other  times,  the  defendant  employs  extra  coaches, 
which  ply  there  in  the  fame  manner.    A  great  number 
of  other  ilage-coaches  from  Greenwich  and  the  ad- 
joining villages  come  to  the  fame  fpot.    There  are 
generally  fix  or  feven  in  a  row  clofe  to  the  curb  ftone ; 
often  two  tiers,  and  fometimes  three.     A  number  of 
perfons  are  employed  to  folicit  paflengers  to  go  by 
tbefe  coaches.    Private  carriages  can  very  rarely  draw 
up  to  the  oppofite  houfes,  and  confidcrable  difficulty 
is  experienced  in  paffing  along  that  fide  of  the  ftreet.  • 

It  appeared  that  for  a  great  number  of  years  Green* 
toich  fiages  have  (lopped  and  plyed  at  this  place,  but 
that  their  number  has  of  late  been  greatly  increafed. 

Garrow  for  the  profecution. contended,  that  the  de- 
fendant was  clearly  guilty  of  a  public  nuifance,  in 
keeping  his  coaches  (landing  in  the -public  (Ireet  fuch 
an  unreafonable  length  of  time  i  and  he  relied  upon 
Rex  V.  Rujfell,  6  Eaftj  427,  where  it  was  held  that  a 
waggoner  occupying  one  fide  of  a  public  (Ireet  in  a 
city,  before  his  warehoufes,  in  loading  and  unloading 
his  waggons  for  feveral  hours  at  a  time  both  day  and 
night,  and  having  one  waggon  at  leaft  ufually  (landing 
before  his  warehoufes,  fo  that  ho  carriage  could  pafs 
on  that  fide  of  the  (Ireet,  and  fometimes  even  foot 
pa0engers  were  incommoded   by    cumbrous  goods 

lying 
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1 8 fa.       1  jtnj;  on  the  gTOiikid  dD  the  fiune  fide  ready  for  loadings 
^  •*"■  -^  was  iadiftablc  for  a  public  oui&nce,  although  there 
were  room  for  two  carriages  to  pafs  on  the  oppofite 
fide  of  ifae  ilreet* 

Marryat^  contri,  infifted,  that  there  was  hardly 
any  refemblauce  betD^eea  that  cafe  and  the  prefisnt» 
All  that  had  been  proved  againft  the  defendant  waa^ 
that  t\nce  a  day  his  coach  drew  up  at  the  fide  of  a 
Tsry  wide  ftreet,  and  remained  there  for  a  ihort  time 
to  ttt  down  and  take  op  paflengers.  He  could  not  be 
anfwerable  for  any  improprieties  of  which  p^fona 
connected  with  other  coaches  (topping  there  might  be 
guilty.  The  prafiice  of  Greenwich  coaches  waiting  afc 
this  place  had .  prevailed  ever  fince  the  building  of 
Wejimnfter  Bridge^  and  never  was  complained  of  till 
the  prefent  indi&ment  was  preferred.  So  in  all  the 
great  avenues  to  the  metropolis,  there  is  fome  fpot 
where  ftage^oaches  gc»ng  to  particular  villages  aflem- 
ble«.  A  great  (hare  of  accommodation  is  thus  afforded 
to  the  public^  which  much  more  than  counterbalance^ 
any  partial  inconvenience  which  the  pradice  may 
occafion.  If  the  defendant  is  guilty  of  a  nuifan^t 
there  might  be  an  hundred  indidments  for  die  faone 
offence^  every  time  a  rout  is  ^ven  by  a  fiifliionable 
lady  at  the  weft  end  of  the  town. 

Lord  EtLBNBo&ouoH.— And  is  there  any  doubt 
that  if  coaches  on  the  occafion  of  a  rout^  wait  an  un* 
reafonable  length  of  time  in  a  public  fiireet,  and  ob* 
ftruft  the  tranfit  of  Ifis  Majeflys  fubjeds  who  wifh  to 
pafs  through  it  in  carriages  or  on  fi)ot,  the  petfons* 
who  caufe  and  permit  fiicb  coaches  fo  to  wait  are  guilty 

of 
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of  a  nuifance  ?  In  xneafuring  out  the  punifhment,  the  <It^- 
Court  would  exanoine  whether  the  z6t  was  repeated,  ^  j^,^  ^ 
and  what  degree  of  public  inconvenience  was  expe-  tr. 
rienc^d.  But  every  unauthorifed  obftmaion  of  a  Cbom^ 
highway  to  the  annoyance  of  the  King's  fubj^s,  is  an 
indi&able  offence.  Upon  the  evidence  given,  I  thinly 
the  defendant  ought  dearly  to  be  foilnd  guilty*  The 
king's  highway  is  not  to  be  ufed  as  a  ftable-yard  II 
is  imnurterial  *how  long  the  praAice  may  have  .pre« 
Tailed,  for  no  length  of  time  will  lc;gitimate  a  nuifance^ 
The  ftell  fifliery  acrofs  the  river  at  Carlijle  had  been 
eftaMifhed  for  a  vaft  nuihber  ei  yearb ;  but  Mr.  Juftic^ 
BuLLER  held  that  it  cootmued  unlawful,  and  gave 
judgment  that  it  Aould  be  abated.  A  ilage-coach 
may  fet  down  or  take  up  {MLflengers  in  Ae  ftreet,  th» 
l>eing  aeceffiury  for  public  convenience ;  but  it  muft  be 
done  in  a  reafonable  time;  and  private  pr^mifes  muft 
be  procured  for  the  coach  to  flop  in  during  the  in* 
terval  between  th^  end  of  one  journey  and  the  com^ 
inencement  of  another.  No  one  can  make  a  ftable* 
yard  of  the  kmg's  highway. 

Guilty, 

Garraw  and  Gunuy  for  the  profecution. 

Marryat  and  Adolf  btu  for  the  defendant, 

[AttM^kt,  HTM  and  SkermaiL] 


f^tJt  EcK  V.  Jonca^  ^a|0. 


Nown 
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18x2. 

ftidiyy  Mayas. 


NoDiN  V,  Murray. 


n.dapH«.of  TROVER  for  a  Ihip. 

A  writing  taken  *" 

S^h  at  «r  ^^  *«  <^o^''f^  ^f  *^  ^^^  ^^  ^^«  ptopofcd  to  pve  in 
impreffion,  cvldence,  as  an  original  letter,  a  duplicate  taken  from 
copjing  machine,  the  autogTaph,  at  one  imprefliQny  by  means  of  a  copy* 

cannot  be  read      •  ,  •  n    ^ 

m  evidence  aa  afi    mg  macnme.-«-i}Ut, 
•rigyial. 

Lord  Ellsnborough  laid,  he  could  only  treat 
this  as  a  copy,  though  it  was  likely  to  be  more  accu-> 
rate  than  one  taken  by  fuccefOve  imitati(»is,  and 
therefore  it  could  not  be  read  without  a  notice  to  pro* 
duce  the  original  writtea  by  the  party's  own  hand. 

The  Defendant  had  a  vcrdid. 

Garrow^  Jervisj  and  Lamb,  for  the  Plaintiff. 

Scarlett^  Puller j  and  Brougham^  for  the  Defendant. 

[Attorniea,  Ji€\gert  and  Murray.} 


Satimfay,  JONBS  V.  WoOD  EsQ.    AND  ANOTHER; 

May  %^ 

inanaaioa  HTHIS  was  an  adion  againft  the  late  fheriff  of  the 
f^afiJfem^,  county  of  Middlefex,  for  falfely  returning  to  a 
whSXialrf.  ^^  oi  fieri  facias^  that  he  had  taken  goods,  which 

pardcular  officer  in  the  execodon  of  the  writ,  it  ia  not  enough  to  (hew  that  thia  officer's  name  ia 
written  in  the  margin  of  the  examined  copy  of  the  writ  and  return.  But  without  producing  the 
m'arrant,  it  waa  held  to  be  enough  to  ^Te  in  evidence  a  paper  iflued  by  the  (heriiPa  officc«nd  direded 
to  thb  officer,  reqmriag  hnn  to  give  inftrudUona  for  making  a  return  to  the  writ. 

remained 
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remained  in  his  hands  for  want  of  buyers^  aldiough        1812. 

he  had  levied  the  money  upon  the  goods,  and  ought  ^    Johes  '' 

to  have  had  it  in  Court  at  the  return  of  the  writ.  v. 

Wood  Efq. 
And  anothct* 

One  Dowicky  an  officer  of  the  {heriff^  was  called^ 
to  prove  that  he  had  taken  the  goods,  and  that  the 
money  to  be  levied  was  paid  to  him  to  redeem  them. 
The  warrant  was  not  produced;  but  in  the  examined 
copy  of  the  writ  and  Ketum,  Domck^s  name  appeared 
written  on  the  margin.  The  plainriflfs  counfel  con- 
tended, that  by  the  courfe  of  office  this  meant,  that 
the  warrant  was  direSed  to  Dnoick^  to  be  executed 
by  him;  but  Lord  Ejljlei^borough  held  it  to  be 
infuffident  to  conned  the  fheriff  with  his  ads. 

A  paper  was  then  given  in  evidence,  which  was 
produced,  on  notice,  from  the  flieriff's  office.  This 
contained,  firft,  an  order  to  Dowick  to  give  the  necef- 
fary  inftrudions  for  making  a  return  to  the  writ  in 
queftion ;  and  then  Dowick's  anfwer,  in  thefe  words^ 
"  goods  in  hand,  for  want  of  buyers." — It  was  con- 
tended for  the  defendants,  that  nothing  but  the  pro- 
dudion  of  the  warrant  could  render  the  fheriff  an- 
fwerable  for  the  ads  of  the  officer. 

Lord  £LLENBORoUGH,however,  held  that  this  paper 
amounted  to  a  clear  recognition  by  the  fheriff  that 
Dowick  was  the  officer  to  whom  the  execution  of  the 
writ  had  been  intrufled ;  and  that  if  the  money  was 
paid  to  Doiaick  before  the  return  of  the  writ,  the  fheriff 
muft  be  confidered  guilty  of  having  returned  falfely 
that  the  goods  remained  in  his  hands  for  want  of 

buyers! 

The 


\ 
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the  plaindff  had  a  rer£&  for  die  amoutt  of  th« 
fiim  to  be  levied. 

Wood  Efi}.       Cq/elee  for  the  plaintiff. 
Comjn  for  the  defendant* 

[AttartdM,  yewemA  aal  5«iUL) 


8o»  in  an  aAion  of  tre^isb  nnt  uAder  ^lAidi   ht  entcced 

againfttheiheiifffera'wnmgfal  and  (eised  die  pUntiPt  goods. 

a£k  of  the  bailiff,  it  it  notenougb  Drake  «•  Syket»  7  T.  R.  113. 

Co  prove  that  he  it  a  genenl  Fide  Bbtch  v.  Anbef,  Cowp. 

bailifft  and  lad  given  a  bond  of  63.  and  M4W1  ♦.  Perchtfd^ 

Bty  to  the  flieriff  as  fvdi^  i  £fp.  1CP..C.  ^63. 


and  to  prove  a  copy  uf  the  vvar* 


U^'  R«3ttf.JOM». 

itiiMiifaiUe  ^HIS  was  an  indictment  for  depofitingy  beviDg,  and 
^Sld»»         iaving  logs  of  wood  in  St.  Jain  Stmt.      , 

to  cot  kp  of 

^^^^bg  I^  appeared  that  the  defendant  occupies  a  fmall 
^^^^^^2d  ^hcr.yard  clofe  by  the  fpot  in  qneftion»  and  that 
M  be  aUe  from  the  narrowncfs  of  the  ftreet,  and  the  conflrudion 
of  his  own  prenufes,  he  had  in  finreral  mftances  necef** 
farily  depofited  long  flicks  of  timber  in  die  ftreet^  and 
had  them  fawed  into  fliorter  pieces  there^  before  thej 
could  be  carried  into  his  yard. 

Marryafy  as  his  counfel,  contended,  that  he  had 
t  right  to  do  fo,  as  it  was  neceflary  to  the  carrying  oa 
of  his  bufinefs }  and  Aat  it  could  not  occaficm  mort 
inconTcnience  to  the  public  tiian  draymen  taking 

hogiheads 


cchcrwBcto  gM 
thtminto  hit 
yremHcs,  cr  to 
Ctfry  onhk 
Vufiatft  thtn. 
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hogflieadt  of  beer  from  their  drays  and  letting  them       i8ia. 
down  into  the  cellar  of  a  publican.  ^^^ 

v> 
Lord  Ellenborough.  If  an  unreafonable  time  J«^»*»- 
is  occupied  in  the  operation  of  delivering  beer  from 
a  brewer^s  dray  into  the  cellar  of  a  publican,  this  is 
certainly  a  nuifance.  A  cart  or  waggon  may  be  un- 
loaded at  a  gateway ;  but  this  muft  be  done  with 
prompmefs.  So  as  to  the  repairing  of.  a  houfe  ;-— the 
public  muft  fubmit  to  the  inconvenience  occafioned 
neceflarily  in  repairing  iitc  houfe ;  but  if  this  incon- 
venience is  prolonged  for  an  unreafonable  time,  the 
public  have  a  right  to  complain,  and  the  party  may 
be  indi£ted  for  a  nuifance.  The  rule  of  law  upon  this 
fubjeft  it  much  neglefled,  and  great  adv&ntages  would 
arife  from  a  ftrid  and  fteady  application  of  it,  I  can- 
Qot  bring  myfelf  to  doubt  of  the  guilt  of  the  prefent 
defendant.  He  is  not  to  eke  out  the  inconvenience  of 
his  own  prenrifcs  by  taking  in  the  public  highway  into 
bis  dmb^-yard ;  and  if  the  ftreet  be  narrow^  he  muft 
remove  to  a  more  commodious  fituation  for  carry- 
ing on  his  bufinefs. 

Guilty, 

OarroWj  the  Common  Sofffont^  a^  Rkhariftm,  kit 
At  proTecution. 

Marryat  for  the  defendant. 

VUk  Rss  ir.  Graff 9  mtH  %%^ 

AD- 
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ADJOURNED  SITTINGS  IN  LONDON. 


Ttefhf^  M'CaAW  V.  Gektrt* 

tJl^J^      A  CnON  againft  the  maker  of  a  pramiflbry  note, 
iMiLiMd^  which  purported  to  be   atteftel  bjr  two  wit- 

§ni^<^       Defies. 

Iff   f4fllWKf  BJT 

tfHfiifeMMM  One  of  thefe  bang  called  to  prove  it,  dated  that 
^jSyAmi?  ^  ^  ^^  P^^  ^^  name  to  it  in  the  prefence  of  the 
defendant,  nor  was  he  ever  called  upon  by  the  de- 
fendant to  atteil  it ;  but  he  law  the  defendant  ddrer 
it  as  his  note  of  hand  to  the  payee,  and  he  afterwards 
put  his  name  to  it  without  the  defendant's  know- 
ledge* 

Lord  Ejulen BOROUGH. — I  cannot  re^dve  the  evi« 
dence  of  this  perfon  as  of  an  attefting  witneis  to  the 
note.  He  was  no  attefting  witnefs,  but  a  mere  volunteer. 
If  the  other  perfon,  wbofe  name  is  on  the  note  as  atteft- 
ing witnefs^  really  viras  fo,  it  can  only  be  proved  by 
his  evidence. 

It  appeared  however  that  this  peribn  had  put  his 

name  to  it  exadly  under  the  fame  circumftiances  as  the 

other,  and  the  defendant's  acknowledgment  was  con- 

i  iidered 
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fidercd  fufficient  to  fix  him.    So  the  plaintitf  had  a        '812. 
Verdia.  M'Craw 

V, 

Garrow  and  Littleddk  for  the  Plaintiff*  GtMXRY. 

Jervis  for  the  Defendant. 

[Attornies,'  Bodfieid  and  JoKh/on,'] 

*        •    r         j- —  ■      ^        ■  ■ 

/nJe  Fitazgcrald  v.  Elfce,  2  Camp.  63  J. 


!•» 


Heahnt  and  another,  Aflignecs  of  Marchand  a      m^***^* 
Bankrupt^    v.  Birch    and  another.  Sheriffs  of 
London. 

'FROVER  for  afiihing  fmack  taken  in  execudon  ifafiftcmaii 
after  an  aft  of  bankruptcy.  feSt^er  ^u 

forthc  purpofe 

-of  m.lptng  up  iiig 

The  only  quefiion  was  as  to  the  trading  with  re-  ^^?*  ^Wch  h« 
ference  to  the  petitioning  creditor's  debt,  which  be-  «d  feu^he  i* 
-  came  due  in  September  1 8 1 1 .  Ih^^Sn^^ 

the  bankrupt 
Uwa;  andiffuch 

It  was  proved,  that  the  bankrupt  carried  on  th^  betheufuaiprac- 
bufinefs  of  a  fiflierman  from  the  port  of  Barking  in  cuiardllis^fiii). 
Effex.  *  Perfons  in  this  line,  during  the  turbot  feafon,  ^^;,^V^ 
which  lafts  about  three  or  four  months  in  the  fum-  SSIio^  ftT 
mer,  generally  fail  over  to  the  coaft  of  Holland  for  ^  **  v^cmA 
the  purpbfe  of  fi(hing.    Obe  boat  very  rarely  catches  to  an^  hb 
a  fufficient  cargo  to  be  carried  to  London  in  fo  Ihort  ^•^  ^^ 
a  time  that  the  f)(h  can  be  kept  in  good  condltioiu 
They  are  therefore  in  the  habit  of  buying  fidi  from 

Voum.  J^,  oat 
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^8^g>      one  anodief  at  fi3a»  which  they  refcU  at  BilliDg^ate; 
jOslmV^  ^  *^  winter,  the  Barking  fifhermea  go  to  theNordi 
and  another    Sea  to  catch  cod,  and  ufually,  though  not  univerially, 
^'  ^      buy  from  each  other  in  the  fiime  nanner.    It  was 
and  another,  proved  that  during  one  turbot  feafon  fome  years  ago, 
the  bankrupt  ^bought  fiih  oti  the  Dutch  coaft  to  fill  up 
his  cargo,  which  he  refold  in  London ;  but  there  was 
no  evidence  of  his  having  bought  fifh  at  any  fubfe- 
quent  time.    The  witnelTes  flat&d,  however,  that  he 
continued  to  go  out  to  fea  as  a  fifherman  till  the  be- 
ginqing  of  tke  prefent  year,  when  he  became  bank- 
rupt. 

Marryai  for  the  defendant  contended,  that  the 
buying  a  few  fiih  to  make  up  a  cargo,  was  not  a  fob* 
flantive  trading;  but  was  merely  incidental  tothebufi- 
nefs  of  a  fiflierman,  which  clearly  does  not  fubje£t  a 
perfon  to  the  bankri^t  laws.  This  man  fought  his 
living  by  catching  fifh  fn)m  the  fea,  sot  by  buying  and 
felling  them.*— At  any  rate,  allowing  him  to  be  a 
trader  when  he  was  proved  to  have  bought  fi(h  to 
^  eke  out  his  cargo  on  the  Dutch  coafl,  he  muft  be  taken 
to  have  ceafed  to  be  fo  before  the  petitioning  creditor's 
debt  accrued  ;  and  in  that  cafe,  according  to  the  aa« 
.  thority  of  Meggot  v.  Mills ^  Lord  Raym.  287.  12  Mtxi. 
159%  5.  C  the  commiilion  could  not  be  fupported* 

Lord  Ellembo ROUGH. — ^The  buying  and  felBngof 
fifli  by  a  fifliermen  iti  the  manner  defcribed,  is  cer- 
tainly fnffideht  to  make  him  a  trader  within  the  mean* 
. '  .  ing  of  the  bankrupt  hws ;  and  although  this  perfon  i» 
cmly  proved  to  have  bought  and  fold  fifli  6ne  feafon,  I 
HAuftptFeftnae  that  he  ftill  carried  on  his  buiiistels  in 
9  the 
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the  afued  way,  and  continued  a  trader  dowti  to  (he       1812 
lime  of  his  bankruptcy.  ^iSlS* 

and  another 
TTieplamrifthadavcrdia:.  ^^^ 

Carraw  and  X^ tc^/  for  the  Plaintiffs, 

Marryat  and  Walford  for  the  defendants. 

[ Attornief,  Ji^ehifin  a&d  i'a&na*.] 


GUSST  t;*  CaUMONT.  Wcdnerday* 

Mty  »7, 

npHE  declaration  alledged,  that  the   defendant  at  inanaaionibr 
London,  m  the  parifli  of  St.  Mary  le  Bow,  in  the  ?4r^:S^it 
wajrd  of  Cheap,  was  indebted  to  the  plaintiff  for  the  J|J|£^^ 
ufe  and  occupation  of  certain  vrtanksJStuate  and  bting  dedandon  in , 
at  London  aforefatd^  tn  the  parijb  and  ward  qforejatd*    premifesare 

fituate,  if  this  m 

The  premifes,  for  the  ufe  and  occupation  of  which  anceinthenamt 
this  adion  was  brought,  are  fituate  in  the  parijb  of  hoL^^'^'^'* 
St.  Bride,  in  the  ward  of  Farringdoh  Without. 

An  objeflion  being  taken  on  account  of  diis  van* 
ance,  the  plaintiff's  counfd  contended  that  the  mention 
of  the  parifh  and  ward  muft  merely  be  confidered  as 
venue  ;  and  atrany  rate  that,  as  it  isnow  fettled  by  the 
recent  cafe  of  King  v.  Frafer,  6  £aft  34s.  diat  there 
isno.occafion  tofUte  in  the  declaration  where  the 
pemifes  are  fituate,  die  words  '*  in  the^briin  sud 
*^  ward  aforefidd^  idgfat  be  fttudk  out  at  luipluiage: 
— ^But— 

Rs  Lord 
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l8l2. 


Guest 
Caumont. 


CASES  AT  NISI  1»RIUS, 

Lord  E1.LENBOROUGH  iaid,  thefe  words  inuft  be 
confidered  a  local  defcription  of  the  fituadon  of  the 
premtfes,  and  could  not  be  rqe&ed,  being  by  no  means 
irrelevant. '  Therefore,  as  the  premifes  i>ccupied  by 
the  defendant  were  in  a  different  parifh  and  ward^  the 
variance  was  fatal^  and  the  plaintiff  muft  be  non^* 
faited* 

G^rr^w  and  Lawes  for  the  plaintiff. 

Marryat  for  the  defendant. 

[Attornicfly  Hruhughby  and  Mitchell.] 


We(2ner<la]r> 
iA»y  37. 

To  prove  that 
the  pbipttffwas 
dtfcharged  under 
an  infolveDt  aA 
after  the  caufe 
of  adiion  accrued 
and^befofo  ac- 
tion brought,  iC 
19  not  enough  to 
give  in  evidence 
n  parol  acknow- 
ledgmenthyhim; 
but  the  clerk  of 
the  peace  (hould 
be  adled,  and 
the  order  of  fef- 
fions  produced 
to  Ihew  the  re- 
fularity  of  the 


Scott  t;.  Clare. 
pOODS  fold.— Plea,  tlie  general  iffue. 

One  defence  fet  up  was,  that  the  plaintiff  had  beeit 
difcharged  under  an  infolvent  debtor's  z&  after  the 
caufe  of  adion  had  accrued,  and  before  the  adion 
was  brought. — To  prove  the  difcharge,  the  defendant's 
counfd  propofed  to  give  in  evidence  a  verbal  ac- 
knowledgment by  the  plaintiff  himfelf^  upon  the  quelV 
tion  being  put  to  him. — But — 

Lord  Ellenborough  faid  this  was  infufficient, 
as  the  difcharge  might  be  irregular  and  void,  and  the 
plaint  npght  be  miftaken  ^  and  that  to  prove  a  judi- 
cial ad  of  this  fort  k  was  neoeflary  to  call  the  clerk 
of  the  peace,  and  give  in  evidence  the  order  of  the 
4  court 
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court  of  quarter  feffions,  by  which  the  difchargc  was  ^    |8i2 
effefted. 

.  The  plaintiflF  had  a  verdid. 

Garrow  and  Lawes  for  the  plaintiff. 

Scarlett  for  the  defendant. 

[Atconii«s,  Suvinton  ^ndJSUiUy,} 


dvjNGTOK  V.  Bell  ANP  AKOTHXR.  Wednefilay, 

May  »7. 

^T^HIS  was  an  adtion  for  money,  had  and  received,  infunmce  brok. 
to  recover  the  fum  of  j^ao.  2/.  3^.  S^  for  Jh/pS?I 

pofe  of  adiufting 
a  loTs,  fuflwred 
an  underwriter'a 
nametobeftnick  ' 


The  plaintiff,  }fi  March  1810,  had  employed  the 


defendants  as  infurance  brokers^  to  effect  a  policy  for  put.uponhiafigR* 
him  from  London  to  Malta.     This  was  fubfcribed  by  mliit^l"  ' 
one  0/win  for\3f  200.    A  partial  lofe  happened,  and  ^hL^^J^ 
an  adjuftmcnt  at  ^lo.  as,  3</.  per  cent,  was  figned  ^*,e*uni^t!t** 
by  O/win's  agent  in  the  beginning  of  July,  when  his  ^^^***^*7' 
name  was  erafed  from  the  policy,and  credit  given  in  his  the  amount  in 
books  to  the  defendants  for  the  amount  of  the  lofs.  [hec<^^^lh^ 
0/win  about  this  time  became  bankrupt,  but  whether  f^^^^^^ 
the  adiuftment  was  before  or  after  his  bankruptcy,  bankruptcy,  and 

*  '   tnere  was  after* 

did  not  diftinftly  appear.    -The  defendants  were  privy  waidaafctde-. 
to  0/win's  name  being  erafed  from  the  policy,  but.  SlI^cenlhT"^ 
they  never  took  credit  in  their  own  books  for  the  ^^^c^pw! 
amount  of  the  lofs:  and  on  the  26th  of  July  they  gave  i>«n<*«n8  ^  v^ 

'  '   ^  bey  in  queftion, 

io  which  no  demand  v;as  made  upon  them  in  refpe^^  of  the  bankrupt'siubfcription,!— Ruled,  that  (hey 
frere  not  liable  to  the  airured  for  the  fum  due  fixmi  the  bankrupt  on  the  pelicy. 

R  3  notice 
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i^i^r      A^ce  to  the  plaintiff  that  OJim  vas  bankrupt,  and 

Ov^^m    ^^^^  ^®  "^*  prove  the  lofe  under  his  commiiEon.    la 

V.         January  1811  there  was  afettlement  of  accounts  be- 

and^ther.  ^^^^  ^^  partfes,  when    the  defendants  paid  the 

plaintiff  ^^184.  gs.  without  any  claim  being  made  in 

refpect  of  0/win*s  fubfcripdon. 

Garrowj  for  die  plaintiff,  mfifted^  upon  the  authority 
d£  Andrew  v.  Robin/on^  ante  199,  that  the  defendants 
were  flopped  from  difputing  that  they  had  recdved 
the  ^2o.  2s.  3^.  from  OJivin  to  the  plaintiff's  ufe. 
By  permitting  the  underwriter's  name  to  be  erafed, 
they  had  deprived  the  plaintiff  of  his  remedy  on  the 
policy ;  and  when  they  had  credit  in  account  with 
the  underwriter,  it  was  the  fame  as  if  the  amount  had 
been  paid  to  them  in  caih. 

Lord  Ellsnborouoh.— I  do  not  retraft  what  I 
held  in  Andrew  v.  Robin/on ;  but  the  rule  there  laid 
down  can  only  apply  where  the  circlimftanccs  are  th6 
fkme.  Here  it  is  proved  that  the  infurance  broker 
never  took  credit  in  his  account  with  the  underwriter 
fer  the  amount  of  the  lols ;  and  it  does  not  certainly 
appear  even  that  the  adjuftmept  took  place  before 
the  bankruptcy.  But  what  makes  an  end  of  this  cafe 
k,  that  though  the  plaintiff  had  notice  of  OJwin^B 
bankruptcy  m  July,  in^tk^  month  of  lanuary  foUow* 
ing  he  fet^  ^i  account  with  the  defendants,  include 
ing  the  very  policy  in  queftion,  without  making  any 
eomplaint  with  regard  to  O/ioin^s  name  being  ftruck 
6ff  die  policy,  or  any  demand  of  the  fum  for  which 
OJwin  was  liable.  This  fettlement  of  accounts,  I  thinks 
ckarly  amounted  tp  a  Yfmci:  pf  my  ^^i  be  might^ 

hayg 
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have  had  updn  the  (fefendants^  dfid  was  sm  election       i8ia« 
to  Ml  his  remedy  undier  Ofivin^s  commiffion.  ^Ovingtot* 


«• 


Plaintiff  nonfuited.  Bixi. 

and  ttiodien 


Garrcw  aad  Marrjat  ipt  the  plaintiff, 
Scarlett  for  the  defendants. 

[Actonuefly  Swain  &  Co.  and  Palmer  &  Co.] 

^  /7^  Edgar  V.  Bumpfteadf  i  Campb.  j^i  i,     Bousfield  v.  Crefs- 
WtU,  a  Ciznpb.  545, 


OrD  AK0    TWO   OTHERS  V.  PoRTAL.  ^ayl!?' 

A  CnON  by  the  plaintiffs  as  indorfees  againft  the  where  feveiai 
defendant  as  acceptor  of  a  bill   of  exchange,  lSo,^/iT 
drawn  by  one  Sted,  payable  to  his  own  order,  and  l>ai  ^  «ci>»ngef 

.J      -  J  •       •••ill  if  the  bill  appears 

mdorled  by  him  in  blan^.  bdorfed  in  blank, 

thcreisnonecaf* 
•  fity  for  their  . 

The  plaintiff's  cafebein?  dofed,  without  fhewine  p«rwing  that  they 

^t   -.  ^1.        1   •   ^'/r  •  rt  •  1  •      .  .2    ^«"  »n  partner- 

that  the  plaintiffs  were  m  partnenhip,  <^  that  the  bill  flup  together,  or 

had  been  indorfed  to  them  jointly ;  Sdorf^Sir 

livered  to  them 

GarroWj  for  the  defendant,  infilled,  that  they  ought       '^^ 
to  be  nonTuited.    The  declaration  alleged  that  the 
drawer  of  the  bin  irtdorfed  aiid  delivered  the  bill  to 
the  three  plaindffs,  and  there  was  no  evidence  what* 
foever  hi  mpjpiort  of  this  allegation  {a). 


(a)  W  ^fet  of  liift  tfie  pkdntift-  iM€  affigheea  of  a  bankrupt, 
Mdtldrbill  washdorlM  totbem  in  parent  of  a  debt  due  to  the 
t^sialMTvpt  cftate. 

R  4  Lord 
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1812.  Lord  £Lf.BNSOROucu. — Thcr^  is  no  oCcafioA  for 

^'ORD^d^  ^^    ^^^^   evidence.      The  indorfement    in    blank 
Two  others   conveys  a  joint  right  of  action  to  as  many  as  agree  in 
PowAi,     fuing  onthebilL 

The  piaintifiFs  had  a  verdict. 

Marryat  and  Curwood  for  the  plaindfis. 

Qffrrow  and  Siorh  for  the  defendant. 

{Attoniics,  fTitkey  and  Portal,] 


But  where  a  bill  of  exchange  by  the  payees  or  ind«rfeet,  ftria 
is  payable,  or  indorfe^  fpedally,  evidence  muft  be  given  that  the 
to  a^rm^  Lord  Ejllemborgugh  .  firm  <;onfift«  of  the  perfbna  who 
has  often  n|led  that  in  an  adion    fue  as  plaintiffs  on  the  lecord* 


'*^«»rfJ«y.  Fi-owER  V.  Young. 

May  2& 

la  an  aakn  (or  /^  OODS  fold. — ^Plea  in  abatement,  tnat  the  promife; 
to^ftiiis  iftbe  ^ere  made  by  the  defendant  jointly  with  Jo/eph 

that  he  k  only 

fiabfe  iontlT  ,  I  -  . 

with  odws.  it  This  was  an  adion  for  ftores  fupplied  by  the  plaintiff 
t"SrS^  ^  *e  year  1803  to  the  (hip  Swalfow,  of  which  the 
^J^j^  defendant  had  acknowledged  hunfelf  to  be  then  an 

iBg  the  names  of  OWner* 

hialelfaiKlthore 

othcn  as  ovtten 

^  Scarkitj  for  the  defendant^  propofed  to  prore.by 

f he  fliip's  regiiler^  thai  Metcalfe^  and  the  other  perfons 

narne^ 
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nsoned  in  the  plea,  were  co-owners  at  the  time  when 
the  ftores  were  fupplied. 

: 

Garraw^  contri,  infifted  that  the  regifter  was  not 
'evidence  for  this  purpofe,  arid  relied  Upon  Tinkler  v. 
WalpoUj  i/^EaJl^^tiS. 

Scarlett  contended  that  the  ciife  cited  only  determined, 
that  the  regifter  is  not  evidence  to  charge  a  perfon  whofe 
name  appears  upon  it,  and  who  has  not  iigned  it ;  bat 
it  may  neverthelefs  be  good  primd  facie  evidence  for  a 
perfon  who  adopts  it. 

Lord  £jut£NBOROUGH.->-How  can  the  regifter  be 
evidence/or  a  man  ?  If  he  has  figned  it,  it  is  evidence 
againft  him ;  but  it  can  amount  to  no  more  than  a 
declaration  that  he  is  owner,  which  a  man  cannot 
convert  into  evidence  of  his  own  title.  If  the  regifter 
were  recognized  as  a  public  document  to  prove  the 
ownerftiip,  it  would  be  evidence  both  agamft  and 
for  all  the  perfons  whofe  names  appear  upon  it. 
However,  we  can  confider  it  as  a  private  inftrument 
only;  and  therefore,  although  it  may  be  evidence  .as 
an  acknowledgment  againft  the  perfons  who  fign  it,  it 
cannot  be  evidence  in  their  favour, — ^amounting  to 
nothing  more  thaii  their  own  declaration.  I  am  forry 
this  objedion  was  ever  taken,  as  there  can  be  no  doubt 
that  in  point  of  fa£)rthe  regifter  does  almoft  invariably 
difclofe  the  names  of  the  true  owners ;  and  the  pradice 
of -admitting  it  as  primd  facie  evidence,  was  extremely 
convenient.  But  the  objeftion  being  taken,  I  am 
bound  *to  decide^  th^t  in  a  cafe  like  this,  the  regifter 
fs  not  to  be  received.   Therefore,  unlefs  the  defendant 
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can  pntie  by  other  medis^  that  the  perftns  he  hat 
enumerated  m  his  plea  were  joint  owners  of  fSit  flup 
in  queftion^  there  mull  be  a 

Vcrdia  for  the  plaintiff. 

Gamw  and  Giffhrd  for  the  plaindffl 
Scarlett  for  the  defendant. 


So  in  the  cdcof  Pirie  ▼.An-  in  an  affion  oo'a  pilkiy  mi  iiy, 

derfM>  M.T.  i8ia,'in«lHdi  the  regifter  it  no  cYideiioe  to> 

the  ahofe  n6te  was  eked,  the  prove  the  allegation  of  intexeft. 
CouitofCP.detenninedthat  ' 

COURT  OF  COMMON  PLEAS. 
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TuufiDjiyf 
May  15. 

Alocadaft  cf 

pirliaanent  pro- 
videt  dm  no  ac- 
tion fliall  be  coo* 
meoced  for  any 
thing  done  m 
jnrfiumce  ciihit 
aft  until  after 
aoctceof  a£Uoo 
fiall  have  been 
fiven.  Held  dot 
this  apriies  to  a 
cafe  where  the 
defendant  aaed 
under  cbloor  of 
the  aft,  although 
|ie  exceeded  the 
powen  coofcmd 


G|IA¥£8   V.   AltNOLD. 


TRESPASS  and  Me  imprifonment.  PIea»  N(fi 
Guilty.  . 
In  the  nigbt  of  the  13d  of  January  laft,  the  plaintiff 
was  apprehpided  by  a  watchman  in  the  parifh  of 
St.  Luke,  in  the  county  of  Middlefex^  on  fu^doo  of 
having  broken  a  lamp^  and  carried  to  the  watch- 
houTe  of  that  parifh,  where  the  defendant  was  pre- 
fiding  as  conftable.  It  was  taken  as  a  fad,  that  the 
watchman  dated  the  reafon  for  which  he  apprehended 
the  plaintiff,  and  brought  him  Aere,  but  did  not  mpke 
a  regular  charge  againft  him.  The  defendant  ordered 
Um  to  ))e  (l^tawed  all  night  in  the  watch-houfe,  and 

canvd 


XASTEfl  TE&M*  5^  GEORGE  III.  H» 

amed  next  morning  before  a  magiftraite,  by  vAiom  ht       m&iz* 
was  dUchao'gedy  as  tb«^  watchman  had  not  feen  him 
break  the  lamp. 

The  d^endant*s  counfel  took  a  prellminaiy  objec^ 
iiout  that  no  notice  of  a£don  had  been  given  by  tb^ 
plaintiff.  The^police  of  this  parifli  is  regulated  by 
ftat.  5^  G.  3.  c.  cxlbc.  intituled,  ^<  An  ASl  for  making 
'*  more  effe£bial  provifion  for  fighting,  watching,  pav** 
^^  higj  deanfmg,  regulating,  and  improving  the  flfeets 
^^  and  other  public  places  in  the  paiifli  of  Saint  Luke^ 
^^  in  the  county  of  Middlefez/'  This  aft  points  out 
the  manner  in  which  conftables  and  watchmen  flail  bf 
uppointed  and  do  duty  for  the  different  divifionsof  dit 
pariflu  By  $  68.  it  is  en^fted,  that  if  any  perfoo  fliall 
^eak  or  injure  any  lamp  erefted  by  the  tn^ees  withia 
the  parifli^  it  fkall  be  lawful  for  aliy  one  vab^fl^lfn 
fucb  tffinee  commUidj  to  fisiae  the  oiSxider,  without 
any  warrant,  and  to  deHver  him  into  the  cuftody  oi  a 
peace  officiary  for  the  purpofe  of  befaig  carried  before  a 
magiftrate.  And  §  173.  provides,  ^*  that  no  adion  or 
'^  fuit  (hall  be  commenced  againft  any  perfon  w  per« 
^'  fons  for  any  thing  done  in  purfuance,  of  this  o^, 
'^  until  after  twenty  days  notice  m  writing  (hall  be 
^  thereof  given  to  the  clerk  or  clerks  tp  the  faid 
^^  truftees^  or  after  fuf&cient  fatisfadion  made  or  ten- 
^  dered,  or  after  fix  calendar  months  next  after  the 
^  fad  committed,  for  which  fuch  ^dion  or  a&bns^ 
^*  fuit  or  fuits,  (hall  be  fo  brought ;  and  that  the  de- 
''  fendant  or  defendant^  may  plead  the  general  iffue, 
^^  and  give  this  a&  and  the  fecial  matter  la  evidence, 
f «  at  any  trial  or  trials  which  fliall  be  had  thereupon  ; 
^^  pd  tiiat  th;  iqatt^  or  thipg  for  which  fuch  aOion 

«  or 
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till.       "  orafHons,  fuitorfuits,  (hall  be  brought,  was  done 

^^^^"V*"*^  ^  in  fvrfuance  and  by  the  authority  of  this  afl.^*    Even 

*v7^'      fuppofing  that  the  defendant  was  entffely  innocent  of 

AtKOLD.     the  offence  charged  upon  him,  and  that  the  TK'atchman 

was  not  juftified  in  apprehending,  or  the  defendant  in 

detaining  him,  it  was  contended,  on  the  authority  of 

Weller  v.  Toke^  9  Eaftj  364.  that  notice  of  adkion  was  . 

ncceflary. 

On  the  other  fide  they  infifted,  that  the  provifion 
as  to  notice  applied  only  to  the  removing  of  buildings 
and  other .  things  done  by  the  direct  orders  of  tfie 
'  truilees,    and^for  which  they  would  themfelves  be 

anfwerable ;  that  if  the  plaintiff  >vas  clearly  innocent 
of  breaking  the  lamp>  his  apprehenfion  and  imprifon* 
ment  could  in  no  fenfe  be  faid  to  have  been  done  in 
furfuance  of  the  ad  \  smd  that  even  if  the  defendant 
would  have  been  entitled  to  notice^  had  he  detained 
the  plaintiff  Upon  ^  groundlefs  charge  regularly  made 
before  him  as  conflable,  by  detaining  the  plaintiff 
without  any  charge,  he  was  in  the  fituation  of  a  comr 
mon  unprivileged  wrong-doer. 

Sir  James  Mansfi£{.d,  C.L  was. of  opinion,  that 
notice  was  necefllary,  as  the  defendant  was  afUng 
under  colour  of  the  ftatute,  and  believed  himfelf  to  be 
exercifing  the  powers  conferred  by  it,  although  by 
virtue  of  the  ftatute  he  nyght  not  be  juftified  in  what 
he  did. 

The  plaintiff  was  nonfuited. 

LenSf  Serjesmt,  and  Sevan,  for  the  plaintiff. 

fii/f,  Serjeant,  and  Campbell^  for  the  defendant, 

^Attornics,  Farion  and  Kinfey,"^ 
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At  the  Sittings  after  Trinity  Term, 

52  George  III. 


FIRST  SrrriNG  AFTER  TERM  AT  WESTMINSTER. 

**^^**'^'^**^^  i8n. 

Margaret  Alciator  v.  Smith.  iTiurfdaj.  . 

June  IB. 

A  CTION  by  the  indorfec  surainft  the  drawer  of  a  where  to  s  pica 

I\,   V.,,     r  L  ™  r  T%      V         of  alien  enemy 

bill  of  exchange^-^Flea^  auen  enemy. — Rq>kca^  the  pbintur  re- 
tion,  that  the  plaintiflF,  before  and  at  the  time  of  the  ?|sJetn^5ib** 
commencement  of  this  fuit,  was  rcfident  in  this  king-  ^^Jj^^ 
dom  by  the  licence  and  permifiion  of  bar  lord  the  nufikm  of  our 
king  i  whereupon  iflue  was  joined.  ,   ,  held,  that  it  *wis 

not  enough  to 
• .       "  ^  ^  ^  prove  that  a  li- 

Thc  plaintiflf.  who  is  a  native  of  France,  came  into  ccnccwisgramcd 

to  her  under 

this  country  in  the  year  17979  and  has  refided  openly  38Geo.3.c.77< 
in  London  ever  flnce.  On  the  5th  of  Oftober  II^'*lh"1S!ite; 
1798,  (he  obtained  a  licence  under  38  Geo.  3.  c;  77.  SJe'^^uir' 
Soon  after  the  pafling  of  43  Geo.  3.  c.  155.  (He  to  refide  openly 
regillered  her  place  of  abode  at  the  Que^-Square  .lldthout  mdefta- 
Police  Office ;  but  flie  obtained  no  other  licence  till  ^'^* 
ift  June  iSi8»  when  the  prefent  caufe  was  at  iflue. 

CarrovJ 
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i8is. 


Maroarbt 
Alciator 

SlCITR. 


Garrcw  for  the  plaindflF  contended,  that  under 
thefe  clrcumftances  Ihe  muft  be  taken  to  have  been 
refident  here  at  the  time  of  adion  brought  by  the 
permiflion  of  our  lo|-d  the  king.  His  power  to  grant 
this  did  not  depend  upon  the  ftatute,  but  was  an  in- 
herent prerogative  of  the  crown.  Therefore  the  firft 
licence  of  1798  might  ftill  be  coi^idered  as  in  force. 
At  any  rate^  from  the  long  and  unmolefted  refidence 
of  this  lady  in  England^  it  might  be  prefumed  that  flie 
refided  here  by  die  licence  of  the  king,  which  need 
not  neceflarily  be  in  writmg. 

Lord  Eljlenborouoh.— The  firft  licence  is  not 
granted  by  the  king  in  virtue  of  the  prerogative 
toydl,  but  by  an  officer  of  ftate  under  the  provifions 
pf  a  particular  ftatute ;  therdbre  when  that  ftatute 
expired,  the  licence  of  179B  nmft  htve  exixred  along 
trith  it.  The  licence  granted  ift  June  181 2  contains 
no  recital  of  any  penniffion  to  the  plaimiflf  to  refide 
here,  and  diere  n  no  evidence  that  Government  kuew 
of  her  being  iii  this  kingdom  at  the  time  when  the 
aftiofll  was  commenced/  How  can  the  jury  £iy, 
therefore,  that  (he  wat  dien  xefident  in  thiskmgdom 
with  the  hcence  and  permiffion  of  our  lord  the  king  ? 

Plaintiff  nonfuited, 

GarriHu'iXid[ £.  Lowes'  fbr  the  plaintiff. 
Manjai  for  the  defendants 

* 

/lir^ilkltba  V.  Dobic*;  »  Campb,  fSj. 
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Roche  v.  CAMP9KtL.  1    ^  '^r 

Frida/,  Jlme  I7« 

npHIS  was  an  adion  by  the  mdorfee  agamft  the  if  a  fnaaOarj 
iodorfer  of  a  promifToiy  note.    The  declaration  JS^tt^J^I^Sl 
ftated  the  note  to  be  made  by  one  Owen  Samders^  ^f^'  "L"/ 

^  *  xitu  Tinaace  to 

*'  by  which  faid  note  the  faid  Owen  Saunders  pro-  pmit  to  lUte  thia 
^  mifed  to  pay  to  one  Richard  Saunders  or  order,  ^  note.  ^ 
^'31  days  after  date  of  the  laid  note,  the  fum  of  1^40. 
**  fterlingy  iralue  received  of  him.*' 

The  note  given  in  evidence  was  in  the  following 
form : 

**  Ballindeary,  Aug.  33^  1805. 
^'  Thirty-one  days  after  date,  I  promife  to  pay 
**  Ric"^  Saunders  £fq.  or  order,  at  the  boufe  of 
<^  Mr.  Meade  NiJbeU^  No.  6,  Grafton  Street,  Dublin^ 
^*  the  fum  of  forty  pounds  fterUng^  value  recdved 
•*  of  him. 

*<  Owen  Saunders.*^ 
(Indorfed) 

^'  Rich.  Saunders. 
•*  J.  Campbell." 

GarroWf  for  the  defendaatt  infifted  there  was  a 
fatal  variance  in  omittbg  to  ftate  the  place  where  the 
promiffory  note  was  made  payable.  The  dedarattoa 
fet  out  an  iaftrumentoa  whkh.thc  naktt  was  univer- 

felly 
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ially  liable,  without  any  demand  .of  payment  being 
made ;  but  he  could  not  have  beeii  fued  upon  that 
given  in  evidence  till  payment  had  been  pievioufly 
demanded  '^  at  the  houfe  of  Mr.  Meade  Nifl>ett^ 
«^  No.  6,  Grafton  Street,  Dubluu'* 

Jekyll,  contra,  infifted,  that  in  an  adion  againft  the 
indorfer  it  was  not  neceflary  to  allege  where  the  note 
was  payable.  The  declaration  averred,  that  it  had 
been  duly  prefented  for  payment.  Whether  it  had 
or  not,  was  matter  of  evidence.  The  inftrument  pro- 
duced did  contain  a  promtfe  by  0.  Saunders  to  pay 
R.  Saunders,  or  order,  the  fum  in  queftion,  at  31  days 
after  date.  The  allegation  and  the  proof^  therefore, 
completely  correfponded. 

Lord  Ellenborough. —  I  think  there  is  a  fatal 
variance  between  tbenl.  The  declaration  reprefents 
the  promifTory  note  as  containing  an  abfolute  and 
unqualified  promife  to  pay  the  money.  But  by  the 
inflrument  produced,  the  maker  only  promifes  to  pay 
upoti  the  fpecific  condition  that  payment  is  demanded 
at  a  particular  place.  We  have  lately  held,  that 
where  the  place  of  payment  is  mentioned  in  the  body 
of  the  note,  it  form?  a  material  part  of  the  inftrument. 
There  feems  to  be  no  doubt,  therefore,  that  it  fhould 
be  fet  out  in  the  declaration. 

Plaintiff  nonfuited. 

Jekyll  and  Nolan  for  the  plaintiff. 

Garrcw  and  Adam  for  the  defendant. 

.     [Attornics,  Pafmore  and  Frafcr.'] 


ridt^aunderfoA  v  Bowes,  14.  Eaft.  5oo» 

AD. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


tSii. 

CUMNIKGHAM   q.t,  V*  WaTSOK*  MoiayT^ 

June  %%, 

T^EBT  on  5  Eliz.  c.  4.  f.  3  x  >  for  fetting  one  Brocket  An  nedoa  on 
^^  to  work  in  the  tmde  of  a  honfe-painter,  he  not  ^f^^^iP^' 
havbg    fervcd   an   appraiticefliip   of  fevea   years  J^\^^°* 

therein^  ferved  an  ap« 

prenticefhip, 
cannot  be  main* 

The  defendant  is  a  mafter  houle-painter«  refidentin  t*incd,unidsthc 

^       ,*  unqualified  per- 

Hanway  Yard,  in  the  county  of  Middlefex.  Brookes,  fon  has  worked 
who  had  never  before  been  employed  as  a  painter,  Jt'c  orden  o^e' 
went  into  his  fervice  in  July  1 8 1 1 ;  he  was  firft  fent  to  ^11^^^°^  ^ 
do  work  at  the  Bank  of  England,  in  the  City  of  .'^^tbe  venue 
London,  and  continued  working  there  dli  the  3d  of  enough  that  the 
September;  he  then  went  to  work  for  the  defendant  hin^^nhithta 
at  a  gentleman's  houfc  in  St.  James's  Square,  where  ^"2at\e*^.* 
he  remained  debt  or  ten  days ;  at  the  end  of  that  time  corduigiy  did 

«•  .i^iriiii  1  •  1  work  at  the  bu»^ 

he  returned  to  the  Bank  of  England,  and  contmued  to  fineft  above  a 
work  there  as  before  till  the  27th  of  December ;  on  JSSty."*"* 
the  following  day,  and  for  above  a  month  afterwards, 
he  was  employed  by  the  defendant  to  aflift  in  painting 
the  houfe  of  a  gentleman  in  Brutm  Street^  in  the 
county  of  Middlefe:c,  The  declaration  was  entided 
generally  of  Hilary  Term.  It  appeared  that  the  de- 
fendant had  given  orders  in  Hanway  Yard  (or  Brookes 
to  work  at  the  Bank  of  England. 

Vp^.ja.  S  Jervis 


aj© 


l9l3. 


CuifMING- 

UAM  q.  t* 
V. 
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Jervis  infifted,  that  upon  thefe  fa£ls  the  plaintiff 
mufl:  be  nonfuited^  as  the  defendant  had  not  employed 
Brookes  one  entire  month  in  the  county  of  Middlefes 
before  the  commencement  of  the  adion.  The  words 
of  the  llatute,  *'  that  every  perfon  willingly  oiTending 
or  doing  the  contrary  fhall  forfeit  and  lofe  for  every 
de&ult  forty  {hillings  for  every  month,'*  muft  mean, 
that  the  default  (hould  have  continued,  a  month  before 
any  penalty  was  incurred. 

Garrow  and  Lawes,  contrd,  contended,  ift,  that 
the. ordering  of  Brookes  in  Hanway  Yard  to  work  at 
the  Bank,  was  an  employment  of  him  in  Middlefex ; 
and  2dly,  that  it  was  not  neceifary,  in  order  to  fup- 
port  this  a£tion,  that  Brookes  fhould  have  been  em- 
ployed in  Middlefex  for  one  whole  month  together, 
but  that  any  employment  of  him  in  Middlefex  was 
enough  to  fubjeft  the  defendant  to  the  penalty^  al- 
though no  more  than  one  penalty  of  40 x.  could  be* 
incurred  iii  any  one  month;  If  a  contrary  con- 
ftrudUon  were  put  upon  the  ftatute,  it  might  eafily 
be  evaded,  by  employing  unqualified  workmen  for 
periods  fiiort  of  a  month  in  two  adjoining  counties.-— 
But, 

Lord  Ellenborough  was  of  opinion,  as  to  the 

'firft  point,  that  the  work  mufl;  be  done  in  the  county 

in  which  the  venue  is  laid  (a) ;  and  as  to  the  fecond, 

that  no  penalty  is  incurred  till  the  employment  of  the 


(a)  FuU  Butterfield  v.  Windle,  4  Eaft.  385.    Pope  v.  DaTwt^ 
9  Taunt.  352. 

unqualified 
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\inqualified  perfon  there  has  continued  one  entire         1812. 
month  (i).  ^T*"*^^**"*^ 

Accordingly  the  plaintiff  was  nonfuited.  "    J}' 

Garraw  and  Lowes  for  the  plaintiff. 
Jervis  for  the  defendant* 

[Attoruies,  ChippcndaU  and  iTiZ/iomf.] 


(i)  FukRexw.3mLttt,fo/l.    • 
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JHII 


SiMMONDs  v.  Knight  and  Another.  Friday,  juiy  3, 

S  was  an  aftion  of  trover  by  a  bankrupt  againft  ^!!^]^^^  • 
his  affignees,  for  certain  deeds  and  other  property  by « bankrupt ,. 
taken  poffellion  of  by  them  under  the  comniiflion  to  fi|neestotryth# 
which  he  had  furrcndcred.  •  ^ttSnlf* 

I  although  they 

ar»  not  named 

No  nodce  having  been  given  under  Sir  S.  Romillfs  ■•aflijneeton 
z6tj  496.3.  c.iai.  §  10.  that  the  validity  of  the  he doea nc^ giv* 
commiflion  was  difputed,  when  the  plaintiff  had  made  si/s^R^^^ 
out  zprimdfack  cafe,  the  defendants  put  in  the  com-  *^,j^^f'Jt|j, 
miilion  of  tonkrupt,  and  the  proceedings  under  it,  commifioD  and 
for  the  purpofe  of  proving  the  trading,  petitioning  under  k  are"!/- 
qreditor-s  dfebt,  and  ad  of  bankruptcy.  ^^'^t^' 

trading,  aaof 

S 1      *  The  *«^pwy»««* 

■*  *  *"r  p«mioning  crt* 

ditscffdabt. 


1^x3.*  irhe  ptaimilr's  cotintel  infifted  that  thefe  ttttMers 

V  ^^    ^  **iuft  be  proved  by  ftri<ft  evidence  in  the  Ikmt  ttian- 

icr.         ner  as  before  the  ftatute  pafled^  becaufe  the  defend* 

^^S^*°*  ants  were  not  here  defcribed  as  affignees,  and  they 

mud  have  known  perfieAly  well  that  the  vary  db^tOt 

of  the  adion  was  to  difpujte  the  validity  of  the  com- 

miflion. . 

Lord  Ellekborough.— The  ftatute  fays»  that  *^in 
any  action  to  be  brought  by  or  againfl:  any  af&gnee  of 
any  bankrupt!  the  commif&on  of  bankrupt,  and  the 
proceedings  X>{  the  commiifioners  nhder  the  fame, 
fliall  be  evidence  to  be  received  of  the  petitioning 
creditor's  debt,  and  of  the  trading  and  bankruptcy  of 
fuch  bankrupt/'  unlefs  notice  in  writing  (hall  be  given 
in  the  manner  therein  mentioned.  This  is  an  a&ioa 
againft  the  aflignees  of  a  bankrupt,  and  tio  fuch  notice 
has  been  given.  Therefore,  I  am  bound  to  receive 
the  coihmifEon  and  proceedings  under  it  as  evidence 
of  the  tradiqg,  petitioning  creditor's  debt,  and  aCt  of 
bankruptcy.  '  The  ftatute  is  not  confined  to  tafes 
where  the  aflignees  are  named  as  fuch  upon  the 
record,  and  muft  apply  where,  as  in  this  inftance,  the 
cppofite  party  knows  they  make  out  their  title  under 
the  commii&on. 

The  plaintiff  fubmitted  to  be  noxifitfted. 

Carrm)  and  E.  Lawes  for  the  plaintiff. 

Park  iox  the  defendant. 

[Attomicf , -JBSwj/ltff^  and  ^^.J 

/ 

Coraai 
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Coram  ^aylet^  J. 

(SioRDET  and  Another,  Ezeeulws,  flk«.  «»  B&oftiB.   ^^^' 

nPHIS  was  an  a^n  by  tbe  ezccuton  of  an  £4^  raB^ftbSk!!i^ 
/nrf/Vi  captain,  who  had  died  in  the  Eaft  Indies  ^^^ 
l)efore  the  commencement  of  the  homeward  voyage,  Jf^f^^^JS^^ 


againft  the  chief  mate  of  his  fliip,  on  whom  the  com-  cmunpiflen- 
mand  had  devolved,  to  recover  the  amount  of  the  S^^tim  <|uaii!' 
fums  he  had  received  from  the  pafifeng^v  brought  ^hliS^^ 
home  in  the  ihipt  for  their  paflage  9ii4  entertainoient  ^^f^^^ 
during  the  voyage*  ceediag  to  ti^ 

commmd  brii^pi 
hffittg  rimfe  ■«vi 

The  plaintiflfs'  counfel  at  firft  refted  their  claim  ^JJ^^'"' 
upon  the  u&ge  of  the  trade ;  but  not  bemg  able  to  AutherftorMfbr 
eftablifli  this,  contended  upon  general  principles  that  dmiag^tiie  ^ 
the  paffage  money  muft  belong  to  the  reprefentatives  JfJ^u^' 
of  the  captain. — On  the  other  hand,  it  was  contended  J^^jJS^*® 
that  the  whole  of  this  money  belonged  to  the  de-  money  of  th* 
fendant,  who  bad  tfaf  aiilual  (ommwd  of  the  fliip  w\^h^UA 
during  the  voyage.  SS^^o  ^t 

of  the  otben  ;•« 
the  reprefenu- 

Batle Y,  L — ^If  there  be  no  ufage  upon  the  fubjed,  ^  bong  lubto 
I  think  the  law  is,  that  where  th$  captain  has  con-  i^tftloD  ^rtho 
traded  to  carry  paffengere,  and  dies,  his  reprefenta-  K^tji*^ 
dves  are  entitled  to  the  benefit  of  the  contrad,  and  ^Ifirf^SS^ 
may  maintidn  an  adion  for  the  paffitge  money.    If  the  gen,  ua  u 

1  •  ,^^  ***••     beinf  liable  t» 

mate  lays  out  money  m  purchafing  ftores  for  fuch  ^eKprefent«« 
pafFengers,  he  is  the  agent  of  the  repreientatives  for  ^^}^ 
that  puipofe,  and  may  obKge  them  to  repay  him.  ^g^^^^fj^ 

S  3  But  btterd^rf 
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But  wbcre,  after  the  death  of  the  capcain,  die  mate 
cootiafis  to  carry  pafleogen  on  the  homeward  Toyage^ 
he  is  hnnfelf  estided  to  the  benefit  of  the  oomraft, 
and  may  retain  die  whok  of  the  pafl^ge  money.  If 
for  the  entertainment  of  f och  {aflengers,  he  ufies  any 
part  of  the  ftores  laid  in  by  the  captam,  for  fo  much 
he  mnft  aoconnt  to  the  captain's  reprefentaUTes. 

The  diftinftinns  laid  down  by  the  learned  judge 
were  acqoi^iced  in  on  both  fides,  and  it  was  referred 
f o  an  arbitrator  to  fetde  the  account  between  the 
parties  accordingly. 

Carrcw  znd  Rsciard/in  for  the  plaintifis. 
Fart  for  the  defendant. 


July  6. 

If  gooit  are  ^e* 
lirered  to  a  ear- 
lier hj  tkc  Yttt" 

tbtwirchafgr, 
wUbtheUacr 
bunder  the  afs 
of  sit  but  tli^ 
do  not  reach 
ImDiillhebas 
mtaioed  that  age, 
Wanqr  it  a  food 
delinice  toM 
flaion  nroupK 
tpiim  nun  for 
tKaprvt  flf  th« 


GaiFFiN  V.  Lakgfi£2.d  and  Wife. 

^CTIONS  for  goods  fold  to  the  wife  dum/da. 
Plea,  infimcy. 

It  was  fwom,  that  Mrs.  Langfield  came  of  age  the 
90th  oiSeftmbcr  1 808.  She  then  refided  at  Coventry. 
The  goods  in  queftion  were  delivered,  addrefled  to 
her,  on  the  18th  of  the  fame  month,  at  Burnley  in 
Lancajbire^  to  a  carri^,  who  is  three  days  in  travel* 
jing  from  thcuce  to  Coventry^ 

Parig 


Grutin 

V. 
lANOFIXLl 

and  Wife. 
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Pari^  for  the  plaintiff,  iniifted  that  the  caufe  of      tlia 
a£lion  was  not  complete  till  the  21ft',  when  Mrs.  Lang^ 
JUld  was  no  longer  an  infants    While  the  goods  were 
in  the  cuftody  of  the  carrier^  the  plaintiff  might  have   Lanopixld 
flopped  them,  and  when  they  were  delivered  ihto  her^ 
}iauds  a  promife  accrued  to  pay  for  them. 

Lord  Ellenborough. — When  the  goods  were  die- 
livered  to  the  carrier  the  property  ve&tA  in  tl^  de« 
fendant^  and  ihe  might  immediately  have  been  fued 
for  their  value.  Therefore,  if  fhe  was  under  age  on 
the  18th,  the  aAicm  cannot  be  fupported. 

The  Jury  di(believing  the  defendants*  witneft,  found 
for  the  plaintiff. 

Park  and  Reader  for  the  plainti£ 

Topping  and  Campbell  for  the  defendants. 


py§  Dottoa  V.  SoIomoiifoDy  3  BoT.  ft  P«L  fts* 


$4  SnTSfd 


Sj5 


CASES  AT  NISI  PR1U5» 


JulyS. 

Notwithftandlng 
the  order  of  the 
L.ord  ChanceUor 
that  commiffiou 
of  bankrupt 
fhallbefuedout 
igainft  parties  by 
their  red  names, 
if  a  commiflioa 
i  flues  againft  a 
man  by  a  wrong  : 
name,  under 
which  he  obtains 
his  certificate  ;— 
while  the  com- 
mafion  remains 
unfuperfeded,  a 
^Icaofbank- 
ruptc)'  to  an 
adion  brought 
againft  him  by 
his  rij^ht  name, 
wiUbeAipported 
by  produ^,bon  of 
the  certificate, 
and  proof  that 
he  iff  really  the 
perfon  againft 
whom  the  com- 
iniffioQifliied. 


Steveks  V*  Elizee. 


^CnON  on  bill  of  exchange.    Plea,  Bankruptcy. 

The  bill  being  proved,  the  defendant  put  in  a  cer- 
tificate under  a  commlffion  of  bankrupt  iffued  (as  he 
alledged)  againft  him,  under  the  name  of  Vincent 
Tallaebon.  He  was  a  French  emigrant }  and  he  has 
gone  in  this  country  by  the  name  of  Pere  Elizse ;  but 
Vincent  Tallacbon  was  flated  to  be  his  true  name,  by 
which  he  had  been  known  in  France. 

Garrowj  for  the  plaintiff,  infilled  that  this  certifi- 
cate  was  a  mere  nullity.  By  an  order  of  the  Lord 
Chancellor,  it  was  ftri£lly  ordered  that  commifSons  of 
bankrupt  fhould  liTue  aga^ifl  perfons  by  theh^  real 
names,  that  is  to  fay,  the  names  by  which  they  are 
known  in  the  world.  The  defendant,  therefore,  ought 
to  have  been  denominated  **  Pere  EUzee^*  in  ^any 
commiffion  of  bankrupt  fued  out  againfl  him,  or 
"  Pere  Eliz^e  zli^s  Vincent  Tallacbon.**  An  adver- 
dfement  to  the  creditors  of  Vincent  Tallacbon,  con- 
veyed no  information  to  the  plaintiff,  or  any  of  the 
other  creditors  of  Pere  Elizie  in  Enftand,  who  never 
heard  of  fuch  a  perfon  as  Vincent  Tallacbon  in  theu: 
lives. 

Lord  Ellenborough. — ^\yhat  you  ftate  may  be  a 
very  good  ground  for  applying  to  the  Lord  Chan'- 
CELLOR.  to  have  the  conuniilion  fuperfeded ;  but  if 

it 
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it  really  did  iflue  againft  the  defendant,  while  it  xe-  i8i2« 

mains  in  force  I  muft  give  eflFea  to  the  certificate.    I  ^stevenT' 

Ihail  require  evidence,   hoverer,  that  he  was  once  v. 

called  raicefit  Tallacban,  and  that  he  is  the  individual  Ej-iz^k. 
againft  whMi  under  that  name  the  commiflion  iflucd. 

This  the  defendant  was  unable  to  prove,  and  the 
plaintiff  had  a  verdid. 

G^rr^u^  and  Reader  lor  the  plaintff, 

fark  9nd  Andrews  for  die  defendant. 


Akk  Nathan  v.  Cohen  and  three  others.         wednefiiaj', 

July  8. 


If  A.  obtains  a 
warrant  ^gainft 
3.  dire£tm}  to 


nnRESPASS  and  falfe  imprifonment. 

The  defendants  pleaded  the  general  iffue,  under  ^ttei^'wi 
which  they  propofed  to  give  in  evidence  that  the  plain-  w*un^y  •««» 
tff  having  aflaulted  the  defiendant  Coben,  he  procured  ingit,  totnc- 
a  warrant  againft  her  addrefled  to  the  three  other  de-  ^^^"^ ""' 
fendants,  who  are  conftables  of  the  city  of  London,  SjT^ Ih/tSe* 
and  that  it  was  by  vhrtue  of  this  they  had  taken  her  ^»^  a.  ai 
into  cttftody^  Ceten  having  pointed  her  out*  may  plead  the 

gencnl  UTue, 
and  give  thafpt* 

The  plaintiff's  counfel  denied  that  this  was  any  ^^^^^ 
defence  under  the  general  iffue  to  Coben^  who  ob- 
tained the  warrant,  and  though  not  named  in  it, 
voluntarily  caufed  the  phintiff  to  be  taken  into 
cuilody* 

Lord 


^J» 
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iSit.  Lard  Ellekborough. — ^When  Caboi  pointed  onf 

Aiiw       *^  plaintiff  to  Ac  other  defendants,  who  are  con* 

Kathah     ib^les,  though  himfelf  the  profecotor^   I  think  be 

Cnn^  and  ^^  aftiHg    in   fbcir  aid,  within  the   meaning  of 

three  othm.  ^^  Jac.i.  c.  12.  and  he  b  therefore  entitled  to  the 

protedion  of  the  flatnte. 

Fiamdff  noofu&ed* 

Park  and  Crnnpi  for  the  plaintiC 

Garraw^  Serj.  Lowes,  and  Andrews,  fat  the  de> 
fendants. 

[AttonM.  Arrft  Mil  J^Skr.] 


fttiSr  24  Geo.  a.  €.44.  4«  Geo.  3.  0.85.  and43Gco.3.  c.  14U 


laana^lianco 
iMo^er  back  a 
dcpofit  paid  oa 
the  forchaic  of 
an  dflate,  th« 
▼csdor  not  being 
tble  M  make  a 
good  title,  if  the 
plalmHT  declare 
ipcciaUjr,  and 
sUcge  at  fpecial 
danage  duit  he 
batkiAtheuieof 
fa» money;  on 
Making  out  hit 
cafe,  be  will  be 
•■titled  to  in- 
tereftoathe' 
depefitnonej 

6«D  thttJBMthf 


De  Berkalbs  <r*  Wood. 

A  CnON  on  an  agreement  for  the  &le  of  an  eftate, 
to  reco?er  back  the  dcpofit* 

The  plaintiff  declared  fpedallf,  and  alleged,  byway 
of  fpecial  damage,  that  by  reafon  of  a  good  title  not 
being  made,  he  bad  loft  and  been  deprived  of  the  ufe 
and  benefit  of  the  money  he  had  depofited  accordmg 
to  the  conditions  of  fale« 

It  was  clearly  proyed,  that  the  eftate  was  ineum- 
bered  with  judgments,  fo  that  a  good  title  could  Hot 

piidi<fBfliouldhtvebt0iicoBi)leitdi  \^ 
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be  made;  and  the  only  "queilion  was.  Whether  the  ^    iSi*. 
plaintiff  was  entitled  to  intereft  on  the  depofit. 

Lord  Ellekborough. — We  hare  lately  held,  that 
intereft  is  not  recoverable  on  money  lent,  without  fome 
evidence  of  a  contraA  for  that  purpofe ;  but  I  think 
the  plaintiff  here  ought  to  be  allowed  intereft  as  fpecial ' 
damage,  from  the  day  when  the  purchafe  ought  to 
have  been  completed.  I^e  avers  in  his  declaration^ 
that  by  the  defendant's  breach  of  contrad  he  has  iince 
loft  the  ufe  of  his  money ;  and  he  has  proved  that 
averment.  There  feems  to  be  no  reafon,  therefore, 
why  this  lofs  (hould  not  be  compenfated  to  him  by  the 
allowance  of  intereft  on  his  depofit, 

Verdia  accordingly* 

Topping  and  Scarlett  for  the  plaintiff, 

Garrcw  and  Richard/on  for  the  defendant, 

[Attormes,  Lwnfsdge  and  Swrion,  ] 


See  the  cafet  on  thit  tubjed  coUcAed  in  Calton  t.  Bnggj^ 
y  Baft,  223. 


Gresn 
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Gaeen  and  Others,  Aifignees  of  Southst  a  Bank* 
nipt,  v.AuariK^ 


Asaaioofir      TjLfONET  had  and  received.    Plea^   the  General 

ncdvcdcanioc  loue* 

l^^^Zt  Thiswasanaaionagamft  Ae  htc  IkmS  of  SuMf, 
t^S^S^  to  recover  the  fum  of  ^^25.,  being  tbe  asuuint  dF  a 
wbohatibu  hit'  year's  rent  due  to  the  bankrupt  from  a  tenant,  vhofe 
^'^^^^  goods  to  a  greater  value  the  defendant  had  ibM  nndor 

a  writ  di  fieri  facias.  And  it  was  contended^  tint  as 
under  8  Ann.  c.  14.  the  (heriff  ought  to  have  paid  die 
landlord  a  year's  rent  before  fatisfytng  the  executioBy 
the  price  of  the  goods  in  his  hands  became  money  had 
and  received  to  the  landlord's  ufe. 

Lord  Ellenborough  however  held,  afier  refer* 
ring  to  the  (latute,  that  money  had  and  received 
would  not  lie,  and  the  proper  remedy  was  a  fpecial 
a£Uon  on  the  cafe  againft  the  fheriff  for  removing  the 
goods  from  the  premifes  under  the  execution  before 
the  year's  rent  was  paid  to  the  landlord. 

Plamtiff  nonfuited. 

Carrow  and  Marry  at  for  the  plaintiff. 
Fark  and  Lowes  for  the  defendant. 

(Attomies,  OoiUty  and  JlibniMy.] 

VHt  Rotherey  V.  Wood^ante  the  Court  that  he  may  be  paid 

24.  by  the  flieriff  what  is  due  to  him 

Inftead  of  bringing  an  adioo,  out  of  the  money  leried.    Hin» 

howcYer,  the  landlord  may  move  cbett  v.  Kimpfop^  %  Wilf.  240. 

Pearsi 
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Pearse  v.  Pfim&EiiTHir^and  Oihen.  Monday. 

July  «6. 

T^HIS  vms  an  aftion  agamft  the  tnakers  dP apramif-  faM^aion 

fory  note,  ^^  payable  at  fFere^  Bruce^  and  Con^s/*  oin^roauSRaj 
Bang  prefented  there  for  payment  when  due,  the  uSw^^^e^it 
anfwcr  was,  *«  Not  fufficient  effeas.**  J^eXtffi 

notice  of  ill  4iC- 
hoiMMir* 

The  only  pomt  made  for  the  defendants  was,  that 
they  were  entitled  to  notice  of  its  difhonour.  The 
place  where  it  was  made  payable  being,  according  to 
recent  dedfions,  a  material  part  of  the  inftrument ;  it 
exadly  refembled  a  bill  of  e»change,  the  bankers 
(landing  in  the  place  of  the  drawees.  Had  it  been  a 
liUl  of  exchai^  the  defendants  were  dearly  entided 
to  notice;  for  they  had  fbme  e&ds  in  the  iands  of 
fFere,  Bmce^  and  Co. ;  and  there  was  the  fame  rea- 
£30  for  their  trecerring  notice^  althoogh  the  form  of 
.die  Biftnunept  was  difierent.  Thoy  might  fuppofe 
diat  the  bankers  would  pay  the  note,  and  they  voiig^t 
tas  early  n  ppflible  to  have  had  the  informatian  thatit 
would  be  neceflary  for  them  to  provide  for  it  them- 
felves,  and  that  their /balance  at  the  banking«>houfe 
remained  unappropriated.  The  meceffity  of  notice  to 
the  maker  of  a  promilibry  note  of  its  diihonwt*  xe- 
fults  from  the  detenninsuion  dia^  hiti  liahili^  dees  not 
attach,  till  payment  has  been  demanded  at  the  place 
^ere  it  is  cKpreflcd  to  be  payabk.*««-But 

7  Lofd 
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181S.  Lord  Ellbnborouoh  cleaily  hdd,  tbtt  notice  was 

^'^^'V— — '  unneceflary; — and 

""'  .    The  plaintiff  had  averdia. 

PxBffBBRTHT 

and  others*         ^^ 

Garr(na.3nd  Lowes  for  the  plainti£f. 
Burrfiugb  and  Campbell  for  the  defendants.     - 

[Attorntes,  jP«arce  ud  FoUetf} 


Vide  Callaghan  t.  Aylett,  2  Campb.  549*     Fenton  t.  Gouiidr]^ 
13  £aft,  4^9.    Saunderfon  v.  Bowes,  14  Eafty  500. 


B£V£RIDO£   V.   BUROIS. 

Toexcufttht     npHIS  was  an  adion  by  the  indorfee  againfl:  the 
«S"-^eof  indorfcr  of  a  bill  of  exchange. 

the  diihooour  of 

s  bill  of  exchuigs       *  ^ 

to  the  indorfer.        The  plaintiff  had  given  the  defendant  no  notice  of 

to  ft«w  tiurthe  Its  diihonour  till  feveral  months  after  it  became  due ; 

^?rfSl2fi.  *^  excufe  alleged  for  this  omiffion  was,   that  the 

dence,  idkde       plaintiff  was  imorant  of  the  defendant's  addrefs,  which 

thefubjea  atth«  did  not  appear  upon  the  bill.    But  the  only  evidence 

{mwu^yaA^   adduced  to  fhew  that.he  had  ufed  any  diligence  to  dif< 

cover  this  was^  that  he  had  made  inquiries  upon  the 

fubjed  at  a  houfe  in  the  Old  Bailey^  wha^  the  bill 

was  made  payable  by  the  acceptor. 

Lord  £ll£nbc#lough.-— Ignorance  of  the  indorfer*6 

refidence  may  excufe  the  want  of  due  notice }  but  the 

^  5  party 
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pxrtf  mufl:  fhew  that  he  has  ufed  reafonabie  diligence       1812* 
to  find  it  out.    Has  he  done  fo  here  ?    How  fhould   L     -"  - 
it  be  ezpeded  that  the  requifite  information  fhould  be         «. 
obtained  where  die  bill  was  payable  ?    Inquiries  might     Bvaon. 
have  been  made  of  the  other  perfons  wbofe  names 
appeared  upon  the  billj  and  application  might  have 
been  made*  to  perlbns  of  the^fame  name  with  the  de* 
fendant^  whofe  addrefles  are  fet  down  in  the  duec- 

Plaintiff  nonfuited* 

Park  and  NoIm  for  the  plaintiff. 
Carraw  and  Selwyn  for  the  defendant. 

[  AnondM,  Jana  and  SmawU  ] 


VUi  Batcman  ▼.  Jofeph,  la  Eaftt  433.    a  Campb.  461. 


OXFORD 


OXFORD  CIRCUIT. 
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GLOCESTER. 


Coram  L£  Blanc,  J. 


l8l2. 


fiaturday, 
July  it. 

An  indtdmeut 
•gtinft  an  accef- 
lary  to  a  felony, 
flating  that  the 
felony  was  cem- 
mkted^aper- 
J^A  to  ihe  jurors 
unknown^  cannot 
be  fupported  if 
the  pnncipal 
felon  was  a  wit- 
siefs  before  the 


Rex  v.  Walker. 

n^HIS  was  an  indidment  agadnft  the  prilbiwr  aft  ac* 
ceffary  before  the  fed  to  a  larceny.  The  indift* 
ment  charged,  that  a  certain  ferfon  to  the  jurors 
unknown^  felonioufly  flole^  took^  and  carried  away  fix 
bufhels  of  wheat  of  the  goods  and  chattels  of  one 
7.  Oliver,  and  that  the  prifoner  incited,  procured, 
and  hired  the  faid  ferfon  unknown  to  commit  the  laid 
felony. 

The  grand  jury  had  fotmd  the  b^l  upon  the  evi- 
dence of  Charles  Besj  who  acknowledged  that  he  had 
ftolen  the  wheat ;  and  it  was  now  propdfed  to  call  him 
as  a  witiiefs  to  eftablifh  the  guilt  of  the  prifoner.  But 
the  fafts  being  opened  by  Taunton  for  the  profe« 
cution  ;— 


Le  Blakc,  h 
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Ls  &LAKC,  J.  interpofed,  and  direCled  an  acquit-  ^  ^S»* 
tal.  He  faid,  he  confidered  the  indidment  wrong,  in 
fta^g  that  the  wheat  had  been  ftolen  by  aferftm  ua^ 
known ;  and  aiked  how  the  perfon  who  was  ttie  prin^ 
cipal  felon  could  be  alleged  to  be  unknown  to  the 
jurors,  when  they  had  him  before  them,  and  his  name 
was  written  on  the  back  of  the  bill  i 


So  in  an  iadidmeot  for  lar-  the  indifbnent  laying  the  goods 

etxkjf  though  the  goods  may  be  to  be  the  property  of  perfons 

kid  to  be  the  property  of  per*  unkaowoi  and  tried  upon  a  new 

fimi  unhiownf   if  the  owner  be  one,  for  ftealing  the  goods  of 

really  known,  fuch  an  allegation  the  owner,  by  name.  See  a  Eaft. 

is  improper.    In  that  cafe,  the  P.  C.  651.  781* 

prilbner  muft  be  difcharged  of  , 


MONMOUTH, 


Coram  Thomson,  B. 

SBEBBaaBBEBBaSBBB 


Rsx  V.  John  Baldwin.  Tuefiiiy, 

July^i. 

npHIS  was  an  indidment  for  receiving  ftolen  goods,  Tofupport  m 
knowing  them  to  have  been  ftolen.    The  indid-  iadiamtaKor 
ment  ftated,  that  the  goods  had  been  ftolen  by  Baac  H£^^ 
Powell^  and  that  he  had  been  duly  conviSed  of  this  C^S^Sw 
felony  at  the  Great  Seflions  for  the  county  of  Brecon.   cM^>^ed,  it  h 

,     ^    '      ^  '  fiiffidttittoglvt 

iii#vid«iiee  tnsexiBitBed  copy  of  a  vsegrd  (hewing  that  he  was  fbuiid  patty  of  the  ftloov  bcftire  ei 
court  of  competent  jurifdictMo,  hgwercr  iidbno^  the  pNcee4in|i  may  appear,  aadhowevfreareaeoua 
the  jodpnent  oo  the  feloQ. 

Vol.  ni.  T  Aa 


^66.  OXFORDi  CIRCUIT. 

iSi2.    ^      An  examined  copy  of  the    record    of  Powell's 
conviftion  was  given  in  evidence,  which  concluded 
in  the  following  manner:  *•  Good  and  lawful    men 
**  of  the  county  aforefaid,  being  chofen,    charged^ 
**  and  fworn    to    inquire    between   our    Sovereign 
**  Lord  the  King  and  the  laidlfaac  Powell,  of  the 
"  felony  aforefaid,  do  upoaaheir  oath  fay,  that  the 
**  laidlfaac  Powell  is  guilty  of  the  felony  v/hereof  he 
^^  (lands  indi£ted,  an4  find  the  value  of  the  feveratl 
<^  goods  and  chattels  fo  felonioufly  ftolen^  taken,  and 
'^  carried  away,  to  amount  to  the  value  of  40x.  and 
**  the  faid  Ifiutc  Powell  in  mercy,  &c/' 

Hughesy  for  the  prifoner,  objeded  that  this  record 
was  fo  informal  and  abfurd,  that  it  could  not  be  con- 
fidered  fdfficient  to  fupport  the  averment  that  Powell 
had  been  duly  convifted  of  the  felony.  From  the  jury 
having  found  the  value  of  the  goods,  and  the  Court 
having  adjudged  the  defendant  to  be  amerced,  it  might 
as  well  be  taken  to  be  a  record  in  a  civil  fuit. 

Thomsok,  B»— I  hever  did  before  hear  of  a  felon 
being  **  in  mercy.'*  But  the  judgment  is  not  necef- 
fary,  and  may  be  rejefted.  The  convidion,  I  con- 
ceive, is  fufficient.  In  the  common  cafe,  where  the 
receiver  is  tried  with  the  thief,  there  is  no  judgment 
upon  the  thief  before  the  verdift  againfl  the  receiver. 
This  record  is  full  of  errors ;  but  an  erroneous  at- 
tainder of  the  principal  is  fufficient  as  againfl  the 
acceffary  till  reverfed. 

The  pofoner  was  found  guilty. 

BevM 
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.  Bevan  and  Moyfey  for  the  profecnlion.  ig^2. 

Hughes  for  the  prifoner* 

^^^ . ^ 

In  Hyman^s  cafe^    Kingfton  didment  againft  a  receiver  of 

affizes  i8oi»  %  £aft.  P.C.782.  ftolen  goods,  it  is  fufficiei^t  to 

on  a  reference  to  the  judges  it  ftate  the  conviSion  (without  the 

was  determined,  that  in  an  in-  oz/am^r)  of  the  principal  felon. 


SHREWSBURY. 


Coram  Le  Blanc,  L 


BfiCK  AND  OTHER9  V.  EvANS  AND  ANOTHER. 

A  CTION  againfl:  the  defendants  as  common  car-  a  notice  bv  car- 
;^  riers,  for  negligence  in  the  carriage  of  a  caflc  of  l^^'JZ 
brandy  from  London  to  Shrewfbury.  ^!1^"5  '^^l"'^ 

^  ^  goods  above  the 

value  of  5I. 

This  calk,  containing  145  gallons  of  brandy,  was  be  4iecia4d7i^ 
delivered  to  the  defendants  in  London,  and  they  were  ^iSTthTcS^-' 
aware  of  its  contents.     It  .was  booked  in  the  ufual  ?°" ""»««. 

•^  ■"•••    does  iMt  apply  to 

manner,  nothing  being  paid  upon  it  by  way  of  infu-  g<»ds,  which 
ranee.    When  the  defendants'  waggon  in  which  it  a^ap))^ce, 
was  conveyed  got  near  Birmingham,  the  cafk  was  ob-  Sw^dX'' 
ferved  to  leak  very  much.    The  waggoner,  however,  *«cified  value 
never  unpacked  it  till  he  reached  Wellington,  in 
T  a  Shropfhire, 
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laia,       ShropQiire, — by  wtich  time  a  confiderable  part  of  the 
^— T"^'""**^  brandy  had  run  out. 

8uid  otherst 

Evans  and       "^^^  defence  chiefly  relied  upon  was,  that  a  notice 
aoother.     in  the  following  iona  had  been  put  up  in  the  de- 
fendants* waggon  office : 

«  Public  Notice. 

^^  The  proprietors  of  the  London  and  Salop  wag- 
*^  gons  give  this  public  notice,  that  they  will  not  be 
^^  anfwerable  for  cafes,  bank-notes,  writings,  jewels, 
*^  plate,  watches^  lace,  filk,  hofe,  wool,  muflins,  china, 
^^  glafs,  paintings,  or  any  other  goods  of  what  nature 
^  or  kind  foever,  above  the  value  of  five  pounds,  if 
^  loft,  ftolen,  or  damaged,  unlels  a  fpecial  agreement 
<<  is  made,  and  an  adequate  premium  paid,  over  and 
^^  above  the  common  carriage ;  fuch  value  to  be  ^- 
^  cified  and  entered  at  the  time  of  the  delivery  here> 
*'  or  to  any  of  their  offices  or  agents  in  the  diffisrent 
*^  parts  of  the  kingdom. 

**  IVIcffrs.  Bamett  &  Co* 

''  Proprietors.'*. 

As  thb  notice  was  exprefsly  extended  to  any  goods 
cfwbai  nature  or  kind  foever  j  the  defendants'  counfd 
contended  it  muft  neceflarily  apply  to  a  eajk  of  brandy ; 
and  as  no  fpecial  agreement  had  been  made,  or  pre* 
mium  paid  over  and  above  the  common  carriage  for 
that  IB  qucftion,  according  to  a  great  number  di  de» 
cided  cafes,  die  defimdants  could  not  be  anfwerable  for 
the  damage  it  hadfttftained.--^Bttt«-^ 

Ls 
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Le  Blakc,  J.  declared  himfelf  df  opinion,  that 
the  notice  mud  be  confined  to  things  of  the  fame  de- 
fcription  as  cajby  bank-notes^jeweUy  and  watches ^  the 
value  of  which  could  not  well  be  difcovered  unlefs  de- 
clared by  the  owner ;  but  that  where  there  were  calk6» 
the  contents  of  which  were  known,  fo  that  they  muft 
evidently  be  above  the  value  of  £$.  the  notice  did  not 
apply. 

The  plaintiff  had  a  verdid ;  and  in  the  ^fifuing 
term  the  Court  of  E.  B.  refufed  a  rule  to  (hew  caufe 
why  there  fliould  not  be  a  new  trial,  fully  concurring 
in  the  opinion  delivered  by  the  Learned  Judge  at 
Nifi  Prius. 

Dauncey,  Abbpity  and  Puller ,  for  the  plaindffl 

Jervis  and  Campbell  for  the  defendant. 


tS9 
i8ia. 

Beck 
and  others^ 

V. 

Evans  and 
another* 


Fidt  Chy  v.  Willan,    i  H.  Bl.  ipS.     Izett  v.  Mouxitan» 
4  Eaft.  J7i.    NichoUba  v.  Willan^  5  Eaft.  507. 


Ts 
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ADJOURNED    SITTINGS    BEFORE  MICHAELMAS 
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wdiy,  oa.30.    '  Wackerbarth  V.  Masson. 

'T'HIS  was  an  a&ion  for  not  accepting  or  paying  for 
contraa  for  the  ^  fugaTs  bought  by  the  defendant  from  the  plaintiff 
th^  is"theVoi-   under  the  following  contrad : 

Lwing  term  : 

»« fnwonboani  «  London,  17  Jan.  1812. 

'tS:/^^    "■Mr.Wm.Mafon, 

(NWDd  to  deliver  ««  Bo'  of  ,Mr.  J.  H.  Wackerborihy 

of  the  piirciuftr,  '*  95  Hds.  Dblc.  Loavcs,  at  78/  Free  on  board  a 
mto'l.niSirb  "  foreign  ftiip— Prompt  a  months— a  bill  at  2  month* 
''"'^'^\**   "  with  intereft."  . 

iv«rehoute  where  > 

It  lies,  but  only  "* 

Tfor^eV'  fcit~^  ^^  ^^^  ^*"^^  ^^  ^^  ^^^^  ^^^^^  fugars  were  lying  in  a 
which  it  is  the  bonded  wareboufe  for  exportation.  On  the  20th  of 
chSer  to  iiane*  March  the  defendant  fent  a  letter  to'  the  plaintiff,  re- 
quiring him  to  weigh  off  and  deliver  the  fugars,  and 
afterwards  demanded  an  order  to  have  them  tranf* 
ferred  into  his  name  in  the  warehoufe-keeper's  books. 
The  plaintiff  refufed  to  do  fo ;  but  offered  to  put  the 
fugars  on  board  any  ibip  the  defendant  iboutd  name. 
The  defendant  ftill  infifted  upon  having  an  order  for 
the  delivery  of  the  fugars,  and,  being  unable  to  procure 
this,  intimated  to  the  plaintiff  that  he  entirely  renounced 
the  contrafi* 

It  appeared,  that  when  fugars  are  folc^for  exporta« 
don  in  this  manner,  the  feller  is  entitled  to  a  bounty, 

I  which 
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vhich  he  receives  when  they  are  bondedy  It  is  ufual 
for  the  purchafer  to  name  a  fliip,.  on  board  of  which 
they  are  put  by  the  feller ;  but  fometimes  the  pur- 
chafer, inftead  of  exporting  them  himfelf,  wifhes  to 
fell  them  again  to  another  perfon ;  and  in  that  cafe, 
upon  an  order  from  the  feller,  they  are  generally  trans- 
ferred in  the  warehoufe-keeper^s  books  to  the  name  of 
the  purchafer.  . 

Park  for  the  defendant  inHlled,  that  the  contraO: 
had  been  broken  by  the  plaintiff;  he  was  bound  to 
give  an  order  for  the  delivery  of  the  goods  on-the  2cth 
•  of  March.  The  term  of  putting  them-  free  on  board 
a  fhip,  was  introduced  for  the  benefit  of  the  purchafer, 
who  might  therefore  renounce  it,  and  infill  upon  the 
commodity  being  transferred  to  his  name  or  delivered 
into  his  own  hands. 

Lord  Ellekborough, — The  delivery  for  which 
the  plaintiff  undertook  was— on  board  a  (hip  to  be 
named  by  the  defendant.  He  was  always  ready  to 
deliver  the  fugars  in  this  manner,  and  he  offered  to 
do  fo.  But  the  defendant  requires  a  teriium  quid. 
Inftead  of  naming  a  fhip,  he  demanded  to  have  the 
fugars  weighed  off  and  delivered  into  his  own  hands, 
or  transferred  to  his  own  name  in  the  warehoufe* 
keeper's  books.  The  feller  might  have  been  expofed 
to  fome  rilk,  or  might  have  loft:  fome  advantage  oy 
agreeing  to  this,  and  he  had  a  right  to  refufe,  as  it 
was  not  the  mode  of  delivery  for  which  he  had  ftipu- 
lated.  The  defendant  is  therefore  liable  for  a  breach 
of  the  contrad  in  afterwards  refufing  to  acc^t  and 
pay  for  the  goods. 

T4  The 
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xSii. 
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i8xs.  The  jury  fully  concurred  in  this  conftrudiott  of  the 

TT^^^^J^  contrad^  and  found  a  verdid  for  the  plaintiff. 

Garrowy  S,  G.  and  F.  Pollock  for  the  plaintiff. 
Park  and  Campbell  for  the  defendant. 

[Attoniies,  Lang  tad  SkerwooiJ] 


BARTH 
V. 

Maqsok* 


In  WethareU  ▼.  Cosptf  tried  a  few  days  aftorwards  in  C.  P.  Lord 
£.  J.  Mansfield  and  a  Special  Jury  put  ezadly  the  fame  conftrufUon 
upon  a  fimilar  contrafl. 


Saturday* 
OGt.  31. 

Policy  CO  goods 
**  at  and  from 
Ooctenburg  to 
any  port  of  tbo 
Baltic,  beginning 
the  adventure 
from  the  loading 
thereof,**  but 
decUred  to  be  tn 
amtinuatUm  cf 
other  fpecified 
polidea.    TheTa 
were  on  the  iame 
gooda  '*  at  and 
from  Norfolk  in 
Virginia,"  where 
in  pcnnt  of  fa£t 
the  goods  were 
loaded— Held, 
that  under  thefe 
circumftancea,  it 
waa  no  defence 
to  the  under- 
writeraon  the 
firft  mentioned 
policy,  that  the 
■  \  were  not 


dedatGot- 
tenbuil. 


Bbljl  and  Others  v.  Hobson, 

nrHIS  was  an  aftion  on  a  policy  of  infurance  on  goods 
by  the  Georgia  Planter^  "  at  and  from  Gottenburg 
to  any  port  or  ports  in  the  Baltic^'*  declared  to  be 
^^  in  continuation  of  five  policies,  one  for  jf  1,500. 
dated  16  March  1810;  one  for  jfj,6oo.  dated  30 
March  1 8 10  j  one  for  ^2,300.  dated  1 1  April  1 8 1  o ; 
one  for  4^500.  dated  1  OSober  1809 ;  and  one  for 
jf  j,2oo.  dated  23  February  1810.** 

Tbeie  five  policies  were  all  *^  at  ?ind  from  Norfolk 
In  Virginia  to  a  port  in  the  Baltic.*^  In  the  policy  on 
\i4ich  the  a£lion  was  brought  it  was  ftated  that  the 
adventure  on  the  goods  was  to  begin  from  the  loading 
thereof  aboard  the/aid  Jhip* 

The  goods  infured  in  fad  were  loaded  at  Norfolk  m 
Virginia  J  and  when  the  (hip  touched  at  Gottenburg  no 
psurt  of  them  was  unloaded  there. 

Garrow 
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barrow^  S.  G.  for  the  defendant  contended,  on  the 
authority  of  Spitia  v.  Woodman^  2  Taunt.  416^  and  ^BttT" 
Homeyer  V.  Lu/hington^  15  Eq/l,  46.  that  the  policy  aadochen, 
never  attached,  as  the  goods  had  not  been  loaded  at  n^'^ 
the  port  where  the  rifk  commenced.  The  reference 
here  to  the  other  policies  could  make  no  difference, 
for  in  Spitta  v.  Woodman  it  was  found  as  a  h6t,  that 
the  underwriters  knew  the  goods  had  been  loaded  in 
the  port  of  I^ondon. 

Lord  Ellenborough. — It  was  with  fome  difficulty 
I  could  be  brought  to  concur  in  the  authority  of  Spitta 
V.  Woodman.  I  was  ilrongly  inclmed  to  think,  the 
intention  of  the  parties  might  well  be  taken  to  be, 
merely,  that  the  goods  fhould  be  in  a  loaded  fiate  at 
the  port  where  the  rift  commenced,  without  neceflarily 
being  taken  on  board  there.  In  this  cafe,  however, 
I  am  clearly  of  opinion,  that  the  words  of  reference  to  • 
the  other  policies  completely  remove  the  objedion. 
The  effed  is  the  fame  as  if  the  ^erms  of  thefe  policies 
had  been  introduced  into  that  on  which  the  a£tion  is 
brought.  Verba  relata  inejfe  videntur.  Here  it  is  not 
merely  that  the  underwriters  privately  knew  the  real 
hiftory  of  the  voyage ;  but  they  are  informed  of  it, 
or  are  fumifhed  with  the  means  of  information,  upon 
the  face  of  the  policy  which  they  fubfcribed.  How 
can  they  now  fay,  we  expelled  the  cargo  to  be  loaded  ' 
at  Gottenburg,  when  they  were  guilty  of  great  negli- 
gence if  they  did  not  know  that  it  was  loaded  at  Nor- 
folk in  Virginia  ?  I  much  wifh,  that  to  prevent  thefef 
difputes,  the  words  **  wherefoever  loaded,**  were 
introduced   intp  the  printed  form  of  the  poKcy  q\ 

i|ifiin|Qce» 

VwxUa  for  plaintiff; 

fark. 
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x8i2.  Park,  Marryat,  and  /.  fVarien  for  the  phintiffe."! 

and  StLt        Carrow,  S.  G.  and  Scarlett  for  the  defendant. 


V. 


Hob  SON.  [Attomies,  ITarf^ii  and  Gafly.] 


*«w»^y»  Idle  and  Others  v.  Thornton  and  Others. 

CootnaioLao.  ^HIS  was  an  aftion  of  qfumpjit  for  a  breach  of  the  . 
of  taUow  foim  t  following  contraft : 

ra^vai-to'be  *^  London,  27th  Sept.  X Sir. 

kins^s  landing  ^^  Bougbt  for  Meflrs.  Chriftopher  Idle,  Brother, 
^^^^tt^  ''  and  Co-  of  Meflrs.  Stephen  Thornton,  Brothers, 
dfTThe^J!^  "  ^^  ^*  ^^^  ^^^  ^'^  ^^^  yellow  candle  tallow, 
xoht  void:  «  at  68/ per  cwt.  on  arrival.  If  it  fhould  not  arrive 
wrecked  off  the  ^^  on  or  before  the  31  ft  Dec.  next,  the  bargain  to  be 
Sf/et^^"*^'  "  void.  To  be  taken  from  the  king's  landing  fcale 
^^hwi  S^n  "  ^*^^  cuftomary  allowances,  and  the  amount  to  be 
fonwdedto^c  <«  paid  in  ca(h  in  14  days  from  finifliing  the  delivery, 
bythe given ^    ^'  on  deducting 24.  per  cent. difcount.    Ex  Catherina, 

day:   Tbeven-    j,    T?,,-,-,  »» 
donrefoldthe      *'.l-VerS. 
tallow  in  Scot- 

chVn  did  ^  The  firft  count  of  the  declaration  alleged,  that  the 
iSmnity  tf"^  tallow  did  arrive  in  a  port  of  Great  Britain  before  the 
STtdSfio*'""^  31ft  Dec.  but  that  the  defendants  refufedto  deliver  it. 
London.— Held,  The  fccoud  count  ftatcd,  that  the  tallow  having  been 
drcumihnces,  fhippcd  on  board  the  Catherina  for  the  port  of  London, 
mI^^Uo^  arrived  at  a  certam  place  in  Scotland  on  the  4th  of 
2Siwy  oTthe  November,  and  might  have  been  conve)'ed  from 
«u«w«  thence  to  the  faid  port  of  London,  and  have  arrived 

there  before  the  3 xft  December,  but  that  the  defen- 
dants 
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dants  prevented  the  tallow  from  fo  arriving,  and 
refiifed  to  deliver  it  to  the  plaintiffs. 

In  point  of  fad,  the  Catherina  with  the  tallow  on 
board  was  wrecked  off  Montrofe  on  the  4th  of  Novem* 
ber  1 8 1 1.  The  greater  part  of  the  tallow  was  faved } 
and  it  might  Itiave  been  forwarded  to  London  before 
the  3  ill  of  December.  The  defendants  did  not  order 
it  to  be  fo  forwarded^  but  afterwards  fold  it  to  a  mer- 
chant in  Leith.  The  plaintiffs,  however,  on  hearing 
of  the  accident,  did  not  offer  any  indenmity  to  t]}e 
defendants  if  the  tallow  ihould  be  brought  to  London 
to  be  delivered  in  purfuance  of  the  contra^. 

Lord  Ellekborough. — I  fee  no  proof  of  any 
breach  of  this  contract.  On  arrival  muft  mean— -<» 
arrival  in  the  port  of  London ;  and  if  the  tallow  did 
not  arrive  there  on  or  before  the  31ft  of  December, 
the  bargain  was  to  be  void.  It  never  did  arrive  there. 
Without  any  default  of  the  defendants,  the  ihip  was 
wrecked  off  the  coafl  of  Scotland  by  the  fury  of  the 
elements.  How  then  is  the  bargain  to  be  inforced  ? 
Had  the  defendants  prevented  the  Catherina  from 
arriving  in  the  port  of  London  till  after  the  31ft  of 
December,  to  be  fore  they  would  have  been  liable. 
Nothing  of  this  fort  is  imputed  to  them.  It  is  only 
faid  they  were  bound  to  forward  the  tallow  gatjiered 
froni  the  wreck.  Without  an  indemnity  I  api  clearly 
of  opinion  they  were  not  j  and  if  an  indemnity  had 
been  offered,  the  remedy  againfl  them  would  perhaps 
have  been  rather  equitable  than  tegal.  Suppofe  the 
Aip  had  been  caft  away  on  the  coaft  of  Ireland,  or  on 
fome  more  difhmt  (hore>  if  this  a£Ubn  be  well  founded, 

.      the 


^75 


l8l3. 


Idle  and 
othen 

Thorntoh 
andothen. 
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i8i3.       the  defendants  would  ftill  have  been  bound  to  forward 

Si>LBand    ^^^  tallow  to  the  port  of  London,  at  whatever  hazard 

others      or  expence*    In  conftruing  fuch  a  contraft,  I  muft 

Thormtow   co'^fi^^^  that  it  was  the  intention  of  the  parties  it 

and  others,    ihould  be  void,  unlels  the  commodity  in  the  ordinary 

courfe  of  trade  and  navigation  arrived  at  the  port  of 

deftination  by  the  appointed  day.    Nuniberlefs  difputea 

would  otherwife  arife  as  to  the  refpe&ive  obligations 

both  of  vendors  and  purchafers. 

The  plaintiffs  were  nonfuited,  and  in  the  enfuing 
Term  the  Court  of  K.  B.  refufed  a  rule  to  (hew  caufe 
why  the  nonfuit  fliould  not  be  fet  afide. 

Garrowy  S.  G.  and  Marry aU  for  the  plaiatifls. 

Park  and  Scarlett  for  the  defepdants. 

[AttsfBWS,  Zamft  and  i>wm.] 
.     '  VUe  Bojd  V.  Siffkin,  3  Campb.  316. 


Mon^,  EtrE  and  ANOTHBH  V.   GlOTER, 

Expedtdpra.    ^HK  was  an  a&k>n  on  an  open  poUq^  at  and  from 
^"ir     ^    RigatoHuU,«i»,/r5/fer- 

ppen  pdicy; 

The  plaintiffs  proved  that  a  quantity  of  hemp  was 
flupped  on  their  account  at  R%a,  in  die  veffd  moi* 
tioncdia  the  policy^  for  HuU^^-^wbidi^  if  it  had  arrived 

tberc^ 


Glotsb. 
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there,  would  hare  yielded  them  a  profit  of  jSi,ooo.        i8ia. 
but  that  the  flup  and  cargo  were  loft  ia  the  courfc  of  ^^^    r^ 
the  voyage.    Barclay  v.  Cm^/u,  a  Eqfi.  544.  was  re-      another 
lied  upon,  to  fliew  that  under  thefe  circumftances  the 
plaintiffs  were  entitled  to  a  verdid. 

Garrow,  S.  G.  for  the  defendant  obfenred,  that  it 
was  a  valued  policy  in  Barclay, v.  C^ufins^  but  that  no 
cafe  had  determined  that  an  open  policy  on  profits  is 
lawful.  Tliis  could  be  confidered  nothing  but  a  gam- 
bling tranfa&ion.  Had  the  market  fallen,  then  there 
would  have  been  no  intereft,  and  all  the  premium  muft 
have  been  returned.  A  valued  policy  afcertains  the 
intereft ;  but  an  open  policy,  like  this,  leaves  every 
thing  uncertain. 

Lord  Ellenbo&ouoh.— In  a  valued  policy  on 
goods,  the  ezpeded  profit  may  be  included,  the  af- 
fured  not  being  reftrifted  in  the  valuation  to  the  b- 
voice  price*  This  in  effed  is  an  infurance  on  profit ; 
and  what  nuty  be  infured  jointly  with  fomething  elfe, 
may  be  infured  by  a  feparate  policy*  The  circum- 
ftance  of  the  policy  in  this  cafe  being  open,  does  not 
feem  tame  to  make  any  further  difference,  than  to 
throw  upon  the  affured  the  burthen  of  fliewing  the 
amount  of  the  profit  they  would  have  made  had  the 
goods  arrived.  Cerium  efi  quod  cerium  reddi  foiefi. 
The  plaintifis  have  dfltinaiy  proved  that  they  had  n 
cargo  on  board  the  (hip,  which,  had  it  arrived,  would 
have  yielded  them  a  profit  of  j^i,ooo.  They  have 
therefore  been  damnified  to  that  amount  beyond  th$ 
prime  coft  of  the  goods ;  and  there  feems  no  reafon 
^y  diey  (hould  not  be  indemnified  for  this  k)is  by  ^ 

poUcy 


»7« 
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l8l2* 


policy  of  infurance.  Whether  any  profit  wzs  to  arifc 
did,  to  a  certain  degree,  depend  upon  the  ftate  of  the 
market;  btit  there  was  no  more  gambling  in  this 
than  in  any  other  mercantile  tranfaftion  ;  and  when  it 
is  once  known  that  a  profit  would  arife  upon  the 
goods  if  they  arrived,  the  infurance  (which  otherwife 
would  not  attach  for  want  of  intereft)  becomes  ttnGtlj 
a  contraft  of  indemnity. 

Verdid  for  the  plaintiffs. 

Pari  and  Scarlett  for  the  plaintiffs. 

Garrowy  S.  G.  and  Riebardfm  for  the  defendants* 

[Attoraiei,  RoJpBr  uA  Reardon.l 


Vtdt  Grant  ▼.  FarkinfoD)  Park,  354.  6th  cd«    XLnox  ▼«  Woe4» 
I  Campb,543. 


CASES 

P  AROUBP  AND  DECID£0  AT 

NISI    PRIUS 

IN    K.B. 

At  the  Sittings  after  Michaelmas  Term, 

Si  Gborgb  nL 


SECOND  SITTINGS  IN  TERM  AT  GUILDHALL. 


PiRiE  and  another,  Affignees  of  Hamilton  a  Bank-       if"!- 

rupt  V.  MeNNETT.  Saiui^y.     ^ 

Nor.  ax. 

nrHIS  was  an  aflion  to  recover  the  fum  of  jSi  23.  5A  in  m  aaioo  bf 
for  premiums  due  upon  certain  policies  of  mfu-  f^llSi^ritL 
ranee,  effcfted  by  the  defendant  as  an  infurance-broker,  ^f^^^^ 
and  underwritten  by  the  bankrupt.  *         that  the  commif* 

fionen  permit- 
ted the  defend* 


The  defence  was,  that  loffes  had  happened  upon  Stt'ZSid  to 
thefe  policies  before  the  bankruptcy  to  a  larger  amount  Jjj/^o^j^^ 
than  the  premiums,  and  that  the  defendant  having 
had  a  del  credere  commiiBon,  he  had  a  right  to  fet 
off  thek  loffes  in  the  prefent  a£Uon. 

The  only  evidence  tendered  to  prove  the  fet-off  was, 
that  the  commifliohers  hkd  permitted  the  defendant  to 

prove 
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i8xs. 

PiRiE  and 
another,  A£- 

fignees  of 
Hamiltok 

a  Banknipt 

V. 

Mesmett. 


« 


€( 


prove  upon  Hamilton*8  eftate  the  Aim  of  4^285.  as 
the  amount  of  the  lofles  upon  the  policies  in  queftbn. 

Scarlett  J  for  the  defendant,  contended  that  this  was 
fufficient  under  5  Geo.  2*  c.  30.  f.  28*  which  enads, 
*^  That  where  it  iball  appear  to  the  laid  coQimiflionersy 
^^  or  the  major  part  of  them,  that  there  had  been 
<^  mutual  credit  given  by  the  bankrupt  and  any  other 
perfon,  or  mutual  debts  between  the  bankrupt  and 
any  other  perfon,  at  any  time  before  fuch  perfon 
became  bankrupt,  the  faid  commiiOiotterst  or  the 
^^  major  part  of  them,  or  the  aflignees  of  fuch  bank- 
"  rupt's  eftate,  fliall  ftate  the  account  between  them, 
^<  and  one  debt  may  be  let  againft  another ;  and  what 
<<  fhall  appear  to  be  due  on  either  fide  on  the  balance 
^^  of  fuch  account,  and  on  fetting  fuch  debt!b  againlL 
^^  one  another,  and  no  more,  Ihall  be  claimed  or  paid 
•*  on  either  fide  refpeftively.'*  Here  the  commif- 
fioners  had  ftated  the  account  between  the  bankrupt's 
eftate  and  the  defendant,  and  had  adjudged  that  the 
latter  had  a  right  to  claim  from  the  former  the  fum  of 
i^285.  The  plaintiffs  could  therefore  only  recover 
what  appears  to  be  due  on  the  balance  of  fuch  ac- 
count, and  on  fetting  fuch  debts  againft  one  another. 
But  the  balance  being  in  favour  of  the  defendant,  the 
phimifis  muft  be  non-fuited. 


Lord  Ellenborough.— I  cannot  receive  the  proof 
of  the  debt  as  fuflScient  evidence  of  the  lofles.  When 
the  commii&oners  permitted  the  defendant  to  prove, 
they  can  neither  be  confidered  as  having  done  a  bind- 
ing judicial  ad,  nor  as  having  reprefented  the  affignees, 
and  thus  afiented  to  the  defendant's  demand.  If  it 
9  can 
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can  be  (faewn  that  the  affignees  acknowledged  that  the       jj'^- 
proof  tifas  juft,  it  would^then  be  fuffident  evidence     Pntnand 
againft  them*  mother,  Af« 

Verdid  for  the  plaintifl^  HiuoLToir 

a  Bankrupt 

Garrowj  S.  6.  and  Abhti  for  the  plaintifis.  MsNiinT. 

Scarlett  for  the  defendant. 

[Attontfety  H^Od  and  Blum.] 


HRST   SITTINGS  AFTER  TERM  AT 
WESTMINSTER. 


GOLLOTT  AND  OTHBRa  V.  HaIOH.  Mondty. 

Nov.  30. 

^HlS  was  ana&i<m  on  a  bill  of  exchange,  drawn  by  Thednwtr^an 


the  defioidanl  upon  /.  Dufttm,  accepted  by  hinb  STSII!^ 

bekii  given  u 
tlw  acceptor. 


and  indorfed  to  the  plaintiffs.  ^«!  ^  «™* 

^  bekii  given  to 


It  appeared  that  When  the  bill  became  due,  the 
plaintiffs  gave  time  for  fome  weeks  tp  Di^any  upon  his 
lodging  fome  fecurity  in  their  hands,  which  did  not 
turn  out  to  be  available  ;  but  it  was  likewife  proved 
that  Ihfion  had  accepted  the  bill  merely  for  the  de« 
fendant's  accommodation,  without  any  confideradoQ 
whatfoeven 

Vol.  ni.  U  Lord 
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and  others 
Haiom. 
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Lord  Ellenborough  ruled^  that  under  thefe  dr* 
cumftances  the  defendant  was  not  difcharged  by  the 
time  given  to  the  acceptor.  The  drawer  of  an  ac- 
commodation bill  muft  be  confidered  as  the  principal 
deJDtor,  and  the  acceptor  only  in  the  light  of  a  furety. 
The  reafon  why  notice  of  the  difhonour  of  a  bill  muft 
in  general  be  given  to  the  drawer  is^  that  he  may  re* 
coup  himfelf  by  withdrawing  his  effe£b  from  the  hands 
of  the  acceptor ;  and  he  is  difcharged  by  time  bdng 
given  to  the  acceptor  without  his  confent,  becaufe.  his 
remedy  over  againft  the  acceptor  may  thus  be  mate- 
rially affeded.  But  where  the  bill  is  accepted  merely 
for  the  accommodation  of  the  drawer^  he  has  no 
eflFeds  to  withdraw,  and  no  remedy  to  purfue  when 
compelled  to  pay.  He  therefore  fuffers  no  injury 
either  by  want  of  notice,  or  by  time  being  given  to  the 
acceptor;  and  in  an  a£tion  on  the  bill  he  cannot 
defend  himfelf  upon  either  of  thefe  grounds. 


Verdid  for  the  plaintiff! 


Park  and  Bolland  for  the  plaintiff^ 
Garrowj  S.  G.  for  the  defendant. 


{Attornies,  Farlow  and  StraHm,'] 


Vide  lAZtoo  V.  Peat,  a  Campb.  x8;. 


CURMB 


MICHAELMAS  TERM,  53  GEORGE  III.  28} 


CURRIK   V.    Child,  PrITCHARD.  AND  Brown.        Wednefday. 

Dtc.a. 

A  CTION  againft  the  defendants,  as  makers  of  a  ][^^"/2Jft 

promiflbry  note..    Ci^/A/ pleaded  his  bankruptcy,  two<ief«Ddants» 
and  the  two  others  the  general  iflue. — The  note  being  hZ^i^l^y'^tiMi 

former,  cannot, 

Jervis,  for  the  defendants,  put  in  ChilcTs  certificate  "^J^^^f^ 
allowed  by  the  Lord  Chancellor;  and  propofed  that  a  madeawitneiii 
▼erdid  in  his  favour  fliould  be  recorded,  and  that  he  ^^' 

ihould  then  be  called  as  a  witnefs  for  the  other  two, 
to  prove  that  the  note  had  been  altered  in  a  material 
part  after  it  was  negotiated.— But— 

Lord  Ejllenborouoh  refufed  to  permit  tMs  courfe 
to  be  purfued,  and  the  jury  found  a  verdid  for  the 
plaintiff  againft  Pritthard  and  Brown^  and  in  favour 
of  the  defendant  Child  at  the  fame  time  (a). 

In  this  cafe  the  note  was  attefted  by  a  perfon  who  ^^^^^^ 
has  fince  become  infane ;  and  on  proof  of  his  inlanity,  becomes  miane. 
Lord  Ellenborouoh  held,  that  evidence  of  his  mTybe^^ 
hand-writing  was  fufficient  to  prove  the  making  of  the  bUt^^Sri^. 
note  (b). 

Park  and  Raine  for  the  Plaintiff. 

Jervis  and  Tindal  for  the  Defendants. 

[Attonues,  Jtigg  and  GpecicAiitf .] 


{a)  /lir  Chapman  ^Grayes,  2  Campb.  333. n. 
\h)    Fide    Adams  t^.  Ker^    i  Bof.  &  Pui.  360.      Cunliffe 
V.  Sefton,  %  Eaft  183. 
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Thoittajr,  Ward  v.  Scott. 

Dec.  3. 

Vhercaftatutc  TPHIS  was  EH  adioii  for  money  had  and  received 
J^iTr'i^-  againfl  an  auftioneer,  to  recover  the  fura  of  if  y 8 . 

n«r  ID  which  a  being  the  amount  of  a  depoiit  paid  him  by  the  plaintiff 

ihau r^u^  on  the  purchafe  of  a  piece  of  land  near  Paddington, 

S^'SLlflteAat  froni  the  Grand  Jundion  Canal  Company. 

every  fuch  fsU 

flioiil^^ld^dud       The  abftrad  handed  over  to  the  plaintiff  began  only 
iS^n*Siid^    in  the  year  1800,  with  a  conveyance  of  the  premifes 
pofei,  this  does    jQ  the  Grand  Jundion  Canal  Company,  encumbered 
defea  in  the      by  a  mortgage  for  j^5co. ;  and  it  was  allowed  that  as 
fold  ^*^vly.  between  two  individuals,  the  title  would  have  been  de- 
•d  by  the  com-    f^Qiy^^    Butitwas  Contended,  that  this  was  cured  by 
the  ads  for  eftabliihing  and  regulating  the  Grand 
Jundioa  Canal  Company.   Stat.  33  Geo.  3.  c.  80.  au- 
thorizes the  Company  to  buy  land  for  the  making  of 
the  canal,  and  to  refell  fuch  parts  as  are  not  ufed  for 
that  purpofe,  and  declares  that  *^  fuch  fales,  convey- 
ances,  and  affurances,  Ihall  be  valid  and  effedual  in 
law,  to  all  intents  and  pufpofes  whatfoever,  any  law, 
ftatute,  ufage,  or  cuflom  to  the  contrary  in  anywife 
notwithftanding.''    And  ftat.  34  Gea  3.  c.  24.  after 
prefcribing  the  mode  in  which  the  company  fliall  felt 
and  convey  to  a  purchafer,  enads,  that  every  fuch 
fale  and  conveyance  (hall  be  valid  and  effedual. 

CarroWf  S.G.  for  the  defendant  infifted,  that  as  the 
piece  of  land  in  queftion  bad  been  bought  and  fold  by 
the  Grtuul  Jundion  Canal  Company,  according  to  the 

provifions 
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provifionsof  thefea&s^  ihefakwasvaUdandeffe^ualj  ^    ^"* 
and  the  title  could  not  be  obje£led  to. 

Parh  contra^  obferved,  that  according  to  this  doc- 
trine, all  the  defefHve  or  wrongful  titles  in  England 
might  be  completely  cured  by  being  drawn  through 
the  Grand  Jundion  Canal. 

Lord  Ellemborough. — I  muft  fuppofe  that  the 
words  in  the  ftatutes  relied  upon  refer  only  to  the 
mode  in  which  the  conveyances  are  made,  without 
having  any  operation  upon  the  title  to  the  fubje6t«mat- 
ter  conveyed.  A  contrary  conftrufUon  would  be 
alarming  to  every  landholder  in  the  kuigdom. 

The  plaintiff  had  a  verdid. 

Pari,  Toppings  and  Nolan  for  the  plaintiff. 

Carrowj  S.  G.  and  Fell  for  the  defendant. 

[Attomics,  Migg  aad  Sok,'\ 


Jones  v.   EDNEY,  Friday,  Dec.  4. 

T\/f  ONEY  had  and  received,  to  recover  back  the  '"  ^«  conditiooi 
fum  of  £1 05.  paid  as  a  depofit  upon  the  purchafe  lerfe  of  a  iJbiic 
of  the  leafe  of  a  public  houfe  called  the  General  ^^IT 

ABERCR0BC9IE.  T  •  ^«  P^ic 

.     .  ,        .     .  _  houfe:"  the  leafe 

contained  a  covtnant^chat  theleflee  and  hia  affigns  (hould  take  their  beer  from  a  parcicuUr 
brewer  :  thia  leafe  was  aU  read  over  by  the  auaiooeer  at  the  time  of  the  f-'.e,  who  (aid  miftakenhr 
.  that  it  was  a  flee  public  houfe^  and  that  the  covenant  about  the  beer  had  been  decided  to  be  ba4— 
HtU^  that  a  |>urchafer  who  heard  the  \a£t  read  over,  viaa  not  bound  under  thefe  circumftaBcet|o 
(oiDfltte  the  purchafe,  but  was  nmtled  to  recover  back  ths  depofit. 


U3  In 
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X8l2. 


*l       •  ■ 
JONSS 

Edney. 


^     €€ 


In  the  conditions  of  fide  thb  was  defcribed  as 
a  free  public  houfe^^  that  is  to  fay,  that  the  tenant 
was  not  bound  by  the  terms'  of  the  leafe  to  take  his 
beer  from  any  particular  brewer.  The  leafd  in  feft 
contained  a  provifo,  that  the  leflfee  and  his  affigns 
fhould  take  all  their  beer  from  the  brewery  of  Elliot 
^  Co.  or  pay  a  very  high  advanced  rent.  At  the  fale 
the  auctioneer  read  over  the  whole  leafe  in  the  hearing 
of  the  bidders.  When  he  came  to  the  claufe  about 
taking  the  beer,  he  was  afked.  How  the  hbufe  could 
be  called  '^  a  free  public  houfe  ?*'  He  anfwered, 
^'  That  claufe  has  been  done  away  with.  There  has 
**  been  a  trial  upon  it  before  Lord  Ellenborough  (tf), 

<^  who 


{a)  The  cafe  alladed  to,  was 
Cooper  V.  TmKIl,  tried  before 
Lord  Ellemborouoh  at  the 
Weihninfter  Sittings  after  Tri- 
nity Term  1808. 

Replevin  for  taking  the  plain- 
tiff '•  goods  in  the  General  Aher^ 
erombie  public  boufe.  Avovnj 
for  arreai^s  of  an  advanced  rent, 
on  account  of  the  plaintiff  wot 
having  purchafed  the  beer  fold 
in  his  houfe  from  Mefrs.  Elliott 
and  Call,  Plea  in  bar,  that 
Mffri.  EUlott  {Sf  Call  delivered 
to  the  plaintiff  bad,  naufeous, 
and  unwholefome  beer,  to  be 
fold  by  him  in  his  public  houfe, 
byreafon  whereof  he  loft  divers 
cuftomers  ;  that  he  required 
Mejrs.  Elliott  ^  Call  to  take 
back  the  bad  beer  and  fend  Um 


fome  which  was  good,  but  they 
ref ufed  to  do  fo  $  and  thereupon» 
and  not  before,  for  the  neceffary 
fupply  of  his  cuftomers,  he  pur- 
chafed beer  from  other  perfons. 
Replication,  Je  injuria fuapropritt 
ahfque  taVt  caufd. 

Lord  Ellenborough  faid, 
in  fummoning  up  to  the  jury* 
"  I  hope  this  is  the  laft  time  I 
(hall  fee  fuch  a  provifion  in  any 
leafe  ;  for  it  is  too  much  that 
any  man  (hould  by  his  own  zBc, 
without  the  intervention  of  a 
court,  be  enabled  to  proceed  ia 
a  fununary  way,  and.to  diftnan 
grow  manu  for  tftat  which  is  a 
penalty.  The  whole  of  tbefe 
leafes  by  which  people  of  the 
deicnptioa  of  the  jJaintiff  ar» 
prevented    from     }asmg   d» 
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^^  tidio  has  decided  it  to  be  bad.  I  warrant  it  as  a  free  1812. 
"  public  houfe,  and  fell  it  as  fuch.'*  The  plaintiflF 
was  the  highefl  bidder,  and  paid  100  guineas  depofit ; 
but  finding  that  the  claufe  might  (till  be  enforced,  he 
refiifed  to  complete  the  purchafe,  and  infifled  on  being 
paid  back  the  depofit* 

Garrowj  S.  G.,  for  the  defendant,  contended,  that 
the  adion  could  not  be  maintained,  as  the  plaintiff  ' 
heard  the  whole  leafe  read  over,  and  could  neither 
complain  of  concealment  nor  deception.  He  had  an 
opportunity  of  judging  for  himfelf  refpedting  the  ope- 
ration of  the  objedionable  claufe,  or  of  taking  the 
ojnnion  of  his  profeflionkl  advifer.  The  auftioneer  was 
certainly  miftaken  as  to  the  effei^  of  Lord  EUoibo- 
rough's  decifion  in  the  cafe  of  Cooper  v.  Twibill^  but 
in  giving  an  opinion  upon  that  fubjed  he  could  not 
be  confidered  as  adding  in  his  capacity  of  auctioneer, 
and  his  miftake  could  not  vitiate  the  (kle. 


article  they  deal  in  from  thofe  fubjedis  by  drinking  it,  he  would 

who  jTill  fenre  them  beft,  are  clearly  have  been  liable  to  all  the 

extremely  injurious  to  the  pub-  confequences  of  a  criminal  pro« 

lie  intereft  and  welfare.    How-  fecution  for  felling  beer  of  fo 

ever,  no  man  is  bound  to  make  noidous  a  quality.  It  was  tnere. 

himfelf   a    facrifice  to  fuch  a  fore  no  more  than  what  was  du« 

coYevant  as  this.     On  the  con-  to  himfelf,  for  his  own  indemni- 

trary«  it  is  his  duty  in  refpe&  fication,  that  he  (hould  apply  for 

to  the  public  health,  to  refill  it.  beer  elfewhere,    if  he  was  ill 

If  the  plaintiff  had  gone  on  fel-  ferred  by  his  own  landlord, 

ling  beer  of  a  bad  quality,  with  The  plaintiff  had  a  Terdift. 

notice  to  him  that  it  was  fe,  and  VUi  Hokombe  v*  Hewfon^ 

any  materiai  injury  had  been  t  Campb.  391.      ^ 
produced  to  any  of  his  majefty'i 

U  4                              Lord 
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'?^^^    J     Lord  Ellenborough. — In  the  conditions  of  fafc 

this  is  ftated  to  be  ^'  a  free  public  houfe.**    Had  the 

auctioneer  afterwards  verbally  contradi&ed    this,   I 

ihould  have  paid  very  little  attention  to  what  he  faid 

from  his  pulpit.    Men  cannot  tell  what  contra&s  they 

enter  into,  if  the  written  conditions  of  fale  are  to  be 

controuled  by  the  babble  of  the  au&ion  room.     But 

here  the  audioneer  at  the  time  of  the  fale  declare^  that 

he  warranted  and  fold  this  as  a  free  pubhc  houfe. 

Under  thefe  circumftances  a  bidder  was  not  bound  to 

attend  to  the  claufes  of  the  leafe  or  to  confider  their 

legal  operation  (3). 

Verdift  for  ihe  plaintiff. 

Parky  Toppinj^y  and  E.  Lawes^  for  the  plaintiflf* 

Qprrow  and  Lawes  for  the  defendant. 

[AttorniM,  Cafile  and  IVOt/kire.] 


9 


(£)  Vide  GunniB  v.  Erhart,  i  H.  Bl.  2S9. 


j^^^^  Price  v.  Littlewood. 

Dec.  7- '  ^ 

inanaaionfof  TTHIS  was  an  aaion  on  the  cafe  for  difturbing  the 
Srf^nvSent         plaintiff^s  enjoyment  of  a  pew  or  gallery  in  the 

ofapewdairoed  church  of  Hcndofiy  wWch  he  claimed  in  right  of  a 

nefluage,  an  old  houfe  occupied  by  him  in  that  pariih. 

*!2L'L!jlf  €^^  t»  the  churchwarfeua.  ftating  that  the  pew  had  been  repaired  by  the  then  owner 
rf^^il^e"?  w^S^^^  ^  ccBfiderSi.of  hi.  ufing  h.  »  edmiffible  evidence 
topora  fbiuiff't  1^  to  the  p«w. 

The 
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The  plaintiff  deduced  his  title  to  this  houfe  from 
Sir fVilUam  RawHnfon^  to  whom  it. belonged  in  the 
year  1 69 1,  and  offered  in  evidence  an  entry  in  the 
veftry-booky  dated  8th  Odober  in  that  year^  figned 
by  the  then  churchwardens,  dating  that  the  parifh 
church  had  been  new  leaded  and  repaired  at  the  cofts 
and  charges  of  the  pariih,  except  the  aifles  over  the 
two  galleries,  the  one  belonging  to  Sir  WiUiam  Ravh 
lin/ofiy  and  the  other  to  Join  Nicbolls  Efqidre^  which 
were  leaded  and  repaired  at  the  cofts  and  charges  of 
the  faid  Sir  H^tlUam  Rawlin/cn  and  John  Nicbolls,  in 
confideration  of  their  ufing  the  faid  galleries* 

Garrow,  S.  G.  contended  that  this  entry  could  not 
be  evidence  againft  the  defendant. 

Lord  Ellekborouoh.— I  think  the  entry  is  evi* 
dence  in  fupport  of  the  plaintiff's  claim.  It  fbews 
the  reputation  of  the  parifh  npon  the  right ;  and,  be- 
fides,  it  is  made  by  the  churchwardens  upon  a  fubjed 
within  the  fcope  of  their  official  authority. 

The  plaintiffi  {proved,  that  as  far  back  as  could  be 
traced,  the  pew  had  been  ufed  by  the  occupiers  of  the 
houfe  in  queftion,  and  the  jury  found  a  verdid  in  his 
favour.    , 

Toppings  Marryat,  and  F.  Pollocky  for  the  plaintiff. 
Carrowy  S.  G.  and  Abbrtt,  for  the  defendant* 

I)  [Attoniiei,  Pt^cftei  and  NcM.'] 


a8» 


1813. 


Vide  Stock!  V,  Booth,  i  T.  R.  428. 
5  T.  R.  396. 


Griffith  V.  Matthewf, 
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-t- 


ADJOURNED  SITTINGS  IN  LONDON. 


Fiiday,  Deczi*  DiCKMAN   V.  B£N80N. 

seit.  %  Geo. ».  ^T*HIS  was  an  adion  for  wages  earned  by  the  pisun* 
a^iJto^^en-  tiff  as  a  feaman  on  board  an  American  (hip^  in  a 

m^n*thc  ^.    voyage  from  London  to  St,  Peterfburgh  and  back. 

ten  of  (hipi  and 

and  providing  In  tfae  courfe  of  the  trial  it  became  material  ^o  do- 
ners n^nat  termine^  whether  flat.  2  Geo.  2.  c.  36.  which  requires 
J^^'^^J  frL  articles  to  be  entered  into  between  the  matters  of  (hips 
^e  mkiS'"^  ^^^  ^^^  mariners  in  all  foreign  voyages,  and  provides, 
does  not  ap^iy  that  the  mariners  (hall  not  fail  in  any  fuit  for  the  re- 
Briofli^eai^*  cov^Ty  of  wages  for  want  of  the  production  of  thefe 
T&l^^  articles,  applies  to  the  cafe  of  a  Britifli  feaman  enter- 
a  Briiiih  port.  Jug  qji  board  a  foreign  Ihip  in  a  Britiih  port. 

Lord  Ellenborouoh,  after  referring  to  the  fta- 
tute,  faid,  he  was  of  opinion,  both  iroKQ  its  language 
and  its  policy,  that  it  was  confined  to  voyages  on 
board  of  Britifh  fhips,  and  that  its  provifions  did  not 
apply  to  a  cafe  like  the  prefent. 

The  plaintiff  had  a  verdid. 

Lawes  and  E.  Lowes  for  the  plaintiff. 

Garrew^  S.  G.  for  the  defendant/ 

[Attoraies,  TheekJI<m  and/TfS/T.] 

Simpson 
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Simpson  and  another  v.  Swan.  i-ivky^Dic.n. 

nrHIS  was  an  a^on  for  money  had  and  received  to  where  ■  &ai« 
recover  the  fum  of  j€2  i  o.  ^',  ^^^ 

fecurity  payaUc 
_  to  h'^^felf  from 

The  defendant^  a  leather  manufadurer  at  £dm-  the  purchafer, 

burgh^  employed  the  plaintiffs  as  his  fadors  in  Lon-  (l^uricT'to  xhT^ 

don,  to  difpofe  of  goods  which  he  configned  to  them.  ll^^^^^^J*^ 

Their  courfe  was,  to  fell  thefe  goods  for  a  commiilion  .^»^«  difciof- 

<7  ing  the  name  of 

of  two  and  a  half  per  cent.     When  they  (land  del  cre^  Ae  purdiafer; 

€lere^  they  have  a  commiffion  of  four  or  five  per  cent,  omn  infdvm 

Having  fold  the  defendant's  goods,  they  ufually  took  ^'ty^^J^f "" 

bills  of  exchange  at  four  months  from  die  purchafers.  ^^or  cannot 

r«,  1  V,  iiri  »•  •      compel  the  prin- 

They  then  remitted  to  the  defendant  their  own  pro-  cipai  to  refund 

miflbry  notes  for  the  net  proceeds,  falling  due  a  day  ceTv^ibyhhntt 

or  two  later  than  the  bills  of  exchange.     They  never  f^^^"^^ 

informed  the  defendant  who  the  purchafers  were,  or  ^•»«y  ^adad 

that  any  fecurities  were  taken  from  them.     The  parcel  not  lie  where 

of  goods  in  queftion  were  received  by  the  plaintiffs  the  fiS^H?" 

on  the  8thof  Odober,  and  on  the  12th  of  December  J^J{"'^°"li5!' 

'  liable  to  a  cn& 

fold  for  ^2i8.  to  one  £^r)h(;//i&,  who  then  accepted  a^ioutorecorer 
a  bill  for  the  amount^  payable  to  the  plaintiffs  at  four  e^T  *°  " 
months  after  date.  On  the  following  day  the  plaiuii 
titk  fent  the  defendant  an  account  fales,  merely  men* 
tioning  the  price  for  which  the  goods  were  foldj  and 
the  deduction  for  commiffion  and  charges^  and  in* 
dofed  their  promiffbry  note  for  the  net  proceeds^  which 
came  to  j^iio.  On  the  9th  of  March  following 
Bechmtb  ftopped  payment,  and  then,  for  the  firft 
tune,  die  p]aix|dfi«  hifon&ed  the  defendamt  that  he  was 

tha 
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1812.        the  purchafer  of  th^  goods,  and  that  the  defendant 
^Simpson     "^^^  confider  him  as  his  debtor.    They  likewife  re- 
and  another  quefted  that  the  defendant  would  return  their  promif- 
g  T*         fory  note  cancelled,  or  remit  them  money  to  take  it 
up.     The  defendant  had  negotiated  the  note,   and 
when  it  became  due  it  was  paid  by  the  plaintiffs  out  of 
their  own  funds.    They  now  attempted  to  prove  that 
this  tranfadion  was  condudted  according  to  the  gene- 
ral ufage  of  the  leather  trade,  and  that  according  to 
that  ufage,  where  the  purchafer  fails  after  giving  a  bill 
of  exchange  for  the  price  of  the  goods,  the  lofs  falls 
upon  the  principal,  although  he  has  previoufly  ob- 
tained a  fecurity  from  the  faftor  for  the  amount.     But 
it  turned  out  that  the  ufage  is  various  with  regard  to 
the  mode  of  felling,  and  the  only  inflances  eflabliihed 
of  the  principal  refunding  upon  the  failure  of  the 
purchafer  were,  where  the  fador  had  granted  accept- 
ances upon  the  goods  before  the  fale.    The  witnefles 
likewife  dated,  that  Beckwith  was  generally  confidered 
to  be  in  infolvent  circumftances  at  the  time  the  goods 
in  queftion  were  fold  to  him« 

Lord  Ell£nbo  ROUGH. — ^If  there  had  been  an  uni- 
verfal  ufage  of  trade,  that  under  thefe  circumftances 
the  principal  muft  refund  to  the  hOiov  and  fubmit  to 
the  lofs,  it  would  have  marked  the  contrad  between 
thefe  parties.  But  the  ufage  altogether  fails,  and  we 
are  left  to  the  rcafon  of  the  thing.  If  the  prin- 
cipal draws  before  the  fale,  it  is  very  reafonable  that 
he  (hould  repay  the  money  when  the  confideration  fails 
on  which  the  fa&or  granted  the  acceptance.  There 
the  principal  is  deprived  of  no  information,  and  is 
^  led  into  no  error.    But  where,  after  the  fale  the  fac^ 

7  tor. 
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tor,  \vithout  mentioning  to  whom  he  has  fold,  or  what  i''** 
lecurity  he  has  taken,  remits  a  bill  of  exchange  or  simmon 
promiflbry  note  for  the  net  proceeds,  this  naturally  and  another 
feems  to  clofe  the  tranfadion,  and  completely  lulls  swak. 
the  fufpicion  of  the  principal.  He  has  no  means  of 
reforting  to  the  purchafer,  or  of  exercifing  his  judg- 
ment as  to  the  proper  mode  of  fecuring  payment. 
He  has  the  bed  ground  to  fuppofe  that  the  faftor  has 
aCliially  been  paid,  or  is  contented  to  take  upon  him« 
felf  the  refponfibility  of  the  purchafer.  If  this  tranf* 
a£Uon  can  be  unravelled,  every  man  who  receives  a 
bill  for  his  balance  may  be  called  upon  at  any  diftance 
of  time  to  refund.  But  when  a  bill  is  given  in  this 
way^  it  myft  operate  as  a  final  fettlement  between  the  - 
parties. — ^There  is  (till  another  objedion  to  the  plain* 
tiffs  recovery.  This  is  an  adion  for  money  had 
and  received,  which  is  an  equitable  a£Bon,  and  it 
ought  not  to  fucceed,  unlefs  the  plaintiff's  claim  be 
founded  in  equity  and  good  confcience.  But  it  would 
be  unjuft  and  unconfcientious  to  throw  this  lofs  upon 
the  defendant,  if  it  arofe  from  the  negligence  or  mif- 
€ondu£t  of  the  plaintiffs  themfelves;  and  we  have  had  it 
proved  that  Beckwitb^  to  whom  thefe  goods  were  fold, 
was  notorioufly  in  infolvent  circumftances  at  the  time 
of  the  fale.  Upon  that  evidence,  the  plaintiffs  would 
be  liable  to  an  a&ion  for  felling  the  goods  to  him ;  and 
on  that  ground  likewife,  they  cannot  be  permitted  to 
recover  back  the  money  they  paid  upon  their  promif- 
fory  note,  which  they  flight  be  compelled  to  repay  in 
Che  ihape  of  damages. 

Plsuntiffs  nonfuited. 
Gamwy 
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1812.  Garret,  S.  Q.    Topping,  and  Efpinqffe,    for  fbc 


SpilPSOK 

and  another 

V. 

Swan. 


{rfaintiffg. 

Park,  Sc^rlett^  and  4dam^  for  the  defen4ant 

{Attomiesy  Hxanpkreyi  and  ^o/h-.] 


/7i&  Edgar  v.  Bumpitead,  x  Caaipb.^4x  z.    Jamefoa  v,  Swain- 
fon,  a  Campb*  546.  n. 


sttunby.  Fowler  akd  Wifs  v.  Homsr. 

Anaaionfor     ^HIS  was  an  zSiaa  for  defamadoiu    Flea>  tbi 
^I^S:         general  iffue. 

ed  againft  a  man 

LbUTftS^,      The  defendant  is  a  haberdafhen    On  a  Saturday 

^iJj]^^^     evening,  while  he  was  abfent,  Mrs.  Fewler  came  into 

•T!^^^-    his  (hop  and  bought  fome  goods.    Soon  after  flie  wa9 

auiniwcentper.  gone,  his  fhopnian  mi&d  a  roll  of  ribband,  and  mi£» 

inaftoienit/      takeuly  fuppofed  that  ihe  had  ftolen  it,  but  did  not 

then  purfue  her.    On  the  foUowkig  Monday,  as  (he* 

was  again  pafling  the  (hop,  the  fiiopman  pointed  her 

put  to  the  defendant  as  the  perfon  who  had  ftolen  the 

ribband.    The  defendant  brought  her  into  the  ihop^ 

and  accufed  her  of  the  robbery,  which  (he  pofitively 

denied.    He  then  carried  her  into  an  adjoining  room, 

and  fent  for  her  father,  to  whom  he  repeated  the  ac- 

^  cufation;    After  a  good  deal  of  altercation,  (he  was 

allowed  to  gQ  home,  and  there  the  matter  refted* 

10  Lord 
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Lord  £i.LEKBORovGH. — I  am  clearly  of  o^on       1812. 
that  this  adlion  cannot  be  maintained.    There  appears  ^^""^^^""^ 
to  be  no  malice  on  the  part  of  the  defendanu    I  fup-       ^ip^ 
pole  this  lady  to  be  completely  innocent  of  the  offence         «• 
laid  to  her  charge ;  but  flie  has  not  been  wantonly  or 
malicioufly  calumniated.    When  a  fervant  teprefents 
to  a  mailer  that  his  goods  have  been  ftolen  by  a  par- 
ticular individual,  it  is  juftifiable  for  the  mafter,  with 
a  view  to  inquiry,  to  tax  that  individual  with  the 
theft ;  and  although  the  fufpicion  turns  out  to  be  erro- 
neous, the  law  gives  no  redrefs  to  the  party  accufed. 
The  accufation,  though  unfounded,  was  not  malicious. 
No  doubt  it  may  prove  very  detrimental  to  the  obje£b 
of  it ;  but  this  is  one  of  many  inftances,  where  there 
being  a  lofs  without  an  injury,  the  fufferer  muft  con* 
fider  hindfelf  not  wronged  but  unfortunate.    If  the 
defendant  had  continued  to  propagate  the  ftory  to 
ftrangers,  that  would  have  fumifhed  evidence  of  ma^ 
lice ;  but  if  he  could  not  lawfully  charge  the  perfon 
fufpeded  on  reafonable  grounds,  though  innocently, 
of  having  committed  the  theft,  it  would  be  quite  im- 
poflible  for  a  man  who  is  robbed  to  inquire  with  any 
&fety  after  the  ftolen  goods.    From  fitting  in  another 
place,  I  know  that  the  fhopkeepers  of  this  town  are 
fubjed  to  the  moft  enormous  pillage,  and  they  muft 
have  an  opportunity  of  protecting  their  property,  and 
bringing  offenders  to  juftice. 

This  expofition  of  the  law  was  acquiefced  in  by  the 
plaintiffs*  counfel ;  but  an  inftance  was  pointed  out  in 
which  the  defendant  had  rather  tranfgreffed  the  line  of 
inveftigation  above  laid  down,  whereupon  the  parties 
agreed  to.  withdraw  a  juror. 

Garrow 


29^ 


]8[2» 


Fowler 
and  WiFB 

V. 
HOMSR. 
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Gartwoy  S.  G.  and  Comyn  for  the  plaintiffs. 
Topping  and  /•  IVilUams  for  the  defi^ndant. 

[Attornies,  Pitman  and  Baxter.'] 


Vide  M'Dougall  «.  Clar- 
didgei  I  Campb.  267.  and  the 
authorities  there  referred  to. 

But  although  a  peace  officer 
may,  a  private  perfon  cannot^ 
jttftify  an  arrefi  on  a  fufpicion 


of  felony,  without  a  warrant,  if 
the  party  fufpeded  of  the 
charge  prove  innocent.  Samuel 
V.  Payne,  Doug.  358.  Adams 
V.  Moore,  Selw.  N.  P.  830. 


Saturday^ 
Dec.  11. 


Themaker  of  a 
proininory  noce 
ftyt  money  into 
the  hands  of  an 
agent  to  retire 
it :  the  agent 


Dekt  v.  Dunn,  Executrix^  &€• 

TTHIS  was  an  aftion  on  two  promiffory  notes  made 
by  the  teftator. 


It  appeared  that  in  the  year  1805,  after  his  death, 
nef  toth^^^p  *^  defendant  gave  her  agent  afum  of  nioney  for  the 
purpofe  of  taking  them  up.  The  agent  went  to  the 
plaintiff,  and  offered  to  pay  him  the  principal  and  in* 
tereft,  on  having  the  notes  delivered  to  him.  The 
plaintiff  having  then  miflaid  them,  could  not  comply 
with  this  condition.  The  agent  afterwards  failed, 
with  the  money  in  his  hands.  The  notes  were  not 
discovered  till  a  fhort  time  before  the  commencement 

cfaaftthemaker      of  this  aftion. 

wasfliflmfponfibl^ciitfacnite}  Mit  that  iotereft  was  ntCreco?cnble  after  the  thne  of  the  tender* 


•f  the  note,  on 
condition  of  hav» 
ing  it  delivered 
up :  the  note 
being  miflaid » 
thia  coQjIition  it 


nith;  and  the 


hcconici  bank* 
luptwidithe 
■Mmey  in  his 
kaada^HeU, 
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Sttrrougb,  for  the  defendant»  infifted^  that  under 
Ihefe  circumftances  the  addon  could  not  be  mdntained.  ^  d»nx 
The  plaintiff  had  made  the  holder  of  the  money*  his         9* 
agents  aiid  ought  to  bear  the  lofs.    The  fum  paid  for  'Extcatdx0 
the  purpofe  of  taking  up  the  notes  might  have  been        Ice. 
recovered  from  the  agent  by  the  plaintitf  as  money 
had  and  received  to  his  ufe* 

Lord  Ellenborough.*— This  was  only  a  tender  of 
payment,  which  could  not  extinguiih  the  debt.  Th? 
pioney  in  the  hands  of  the  agent  was  not  to  become 
the  plainti^^s  till  the  condrtion  of  producing  the  notes 
was  complied  >yith.  The  holder  of  the  moujCy  at  the 
time  of  his  failure  Hill  continued  the  agent  of  the  d^ 
fendant.  No  credit  had  been  given  to  him  by  the 
plaintiff. 

A  quedion  then  arofe,  as  to  what  intereft  the  plain* 
ti(F  was  entitled  to  recover.  > 

Lord  Ellenborough. — I  thiiik  intereft  Ought  to 
ftop  from  the  offer  to  pay.  Intereft,  properly  fpeaking^ 
is  a  coiripenfation  agreed  -to  be  paid  for  the  ufe  of 
money  forborne  by  the  lender  at  the  borrower's  requeft» 
It  is  more  frequently  recovered  in  the  (hape  of  da« 
mages  for  money  improperly  retained  by  the  debtot 
contrary  to  the  requeft  of  the  creditor.  But  in  neither 
of  thefe  ways  can  intereft  continue  to  run  after  an  offer 
to  pay  the  principal,  upon  a  reafonable  condition,  which 
the  party  to  receive  it  refufes  or  id  not  in  a  iltuation 
to  fulfil. 

Vox..m.  X  Verd% 


S9» 


CASES  AT  NISI  PRIUS, 


,,    '^^^*   /     Verdid  for  the  principal  and  intcreft  down  to  the 
Dfiv¥       tender. 

eSSk;        Garr^^S.G.2cndLitiIedaIey  for  the  plaintiff. 

Burrou^b  for  the  defendant. 

[Attarnjes,  Hidb  and  £«i^.] 


^^  Caltonv,  Bragg,  25  Eafl^aj. 


Tuefday, 
Dec.  15. 


If  executors 
•negled  to  give 
orders  for  the 
iixneral  of  the 
teftator,  aod  have 
fofficient  aflets 
for  that  purpoTe, 
they  are  liable, 
upon  an  implied 
pronuTe,  to  the 
perfon  who  fitr- 
iiiihesthefiinend 
in  a  manner  fuit- 
able  to  the  tef- 
tator's  degree 
andcitcum- 
ftanceti 


TuoW£LL  vi  Heyman  and  Another^  Executrix  and 
Executor,  &c. 

TN  this  adlion  the  defendants  were  fued  as  executors 
for  the  funeral  expences  of  the*  teftator,  who  left 
confiderable  property  behind   him.     They  pleaded 
merely  the  General  JJfue. 

The  reafonablenefs  of  the  plaintiff's  bill  was  not 
denied ;  but  it  appeared  that  the  defendants  had  given 
no  orders  whatever  refpeding  the  funeral.  The  quef- 
tion  therefore  arpfe^  whether  under  thefe  circumftances 
they  were  liable  upon  an  implied  promife  to  the 
plaintiff. 

*  Lord  Ellenborough. — I  think  the  defendants  are 
liable  in  this  adion.  It  is  allowed  that  the  funeral  was 
conducted  in  a  manner  fuitable  to  the  teftator's  degree 
and  circumftances,  and  that  the  plaintiff's  charge  is 
£ur  and  reafoiiab^e.  The  defendants  do  not  deny  that 
4  they 
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they  have  aflets.    Thfn  will  not  the  law  imply  a  pro*  ;8i^, 

mife  on  their  part  to  fatisfy  this  demand  ?    It  wa§  their  *  Tuowell 

duty  to  fee  that  the  deceafed  was  decently  interred }  v. 

and  the  law  allows  them  to  defray  the  reafonablc  ex- '  9^y*Mf  Jf 

'  and  another^ 

pence  of  doing  fo  before  all  other  debts  and  charges.     Executrix 

It  is  not  pretended  that  they  ordered  any  one  elfe  to  and  Executor. 

fumifli  the  funeral,  and  the  dead  body  could  not 

remain  on  the  furface  of  the  earth.    It  became  necef- 

fary  that  fome  one  fhould  fee  it  configned  to  the  grave ; 

and  I  think  the  executors,  having  fufEcient  aflets,  are 

liable  for  the  expence  thus  incurred. 

%  Verdia  for  the  plaintiff. 

Taping  and  Lowes  for  the  plaintiff. 

G^rrwfy  S.  G.  «u)  Pari^  for  the  defendant. 

[Attornies,  fTiSotif Aly  and  ffarf^^.]     . 


In  caf<p  of  oeQ^ffit/,  §  ftr^ngser  \ng  hii^felf  liable  as  ei:ecutor  ^ 

may  direfi  tlie  fun^,  apd  de-  ion  tprt.    Vin.  Abr.  executor, 

fray  the  expence  out  of  the  de-  B.  a.  24, 
ceafed's  effeds,  without  render- 


.  Emanuel  v,  Dane.  ThuiOir, 

Dec.  17. 

nr^ROVER  for  a  vatch.  '^^  puimiff  ex- 

X  changed  9  watch 

with  the  defead* 

The  plaintiflfs  cafe  was,  that  he  had  exchanged  cw^ftkf  *^ 
this  watch  with  the  defendant  for  a  pair  of  candleilicks    ^^^"^^  ^^  ^^<^ 

«..—      zr  ij  .L      L     1  •    .!«>      .«  .     .  *   warranted  to  b# 

Hver^/TjW,  that  the  pbustiff  could  not  auuncam  tiwer  for  dit  watch,  on  prooi  tku  tho  candleltickt 
were  of  bale  metal. 


X  a  warranted 


CASES  Ar  NtSI  ?11IUS, 

^5Wurranted  to  be  filvcr,  Vhich  turned  out  to  be  of  bale' 
metal ;  and  that  the  defendant,  on  the  candleftickff 
being  itturned  to  him,  had  refufed  to  deliver  up  the 
watch. 

Parky  for  the  defendant,  objeSied,^  that  under  thefe 
drcumfiances,  trover  was  not  maintainable*- 

Topping,  cantrip  infilled  that  the  property  in  the 
watch  could  not  be  transferred  to  the  defendant  by  the 
fraud  which  he  had  pradtifed. 

£.ord  Ellenborough.-— Shew  me  that  the  defen« 
dant  entered  into  a  confpiracy  to  cheat  fhe  plaintiff  in 
this  tranfa^on,  and  perhaps  you  may  refdndthe  con^ 
trad^enttrely  on  account  of  the  grofs  fraud  commitced 
by  one  of  the  contraAing  parties.  But  unlefs  the 
contraft  be  refcinded,  this  aftion  cannot  be  maintained^ 
The  watch  remains  the  property  of  the  defendant, 
though  the  plaintiff  be  entitle^  to  a  compenfation  in 
damages  for  a  breadi  of  the  warranty  that  the  candle- 
iUcks  were  of  filver.  I  cannot  try  a  quelUon  of  war-^ 
ranty  in  an  a£tion  of  trover* 

Plaintiff  nonfuited. 

Tiffing  and  Andrews  for  the  plaintiff* 

Fork  and  Cmjn  for  the  defendant. 


FUe  WcftoD  T.  Downet,  Doug.  aj.    Towen  t.  Banttt,^  T.  R*^ 
t  J3.    Lcwb  T,  Coignttc,  a  Tau^t.  a. 

Carstams 
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€a^sta;bs  and  others,  Aflignees  of  Kensington  Fndaj,  ptc.  xa,- 
.  and  Co.  Bankrupts,  v.  ]3at£s. 

nrHIS  yr^s  an  a&ion  againU  the  defendant,  as  ac  ^a«i»n^n 
ceptor  of  a  bill  of  exchange  for  j(P23o.  dated  cx^g/for  a 
J3th  July  i8ia,  drawn  by  J.JIIfort,  payable  to  his  SSl^itfoT' 
own  order,  at  two  months  after  date,  and  indorfed  ^''•^"^^^ 

-       -.  It.  the  bill,  and  de- 

py  mm  to  the  bankrupts^  biting  him  with 

tlie  dUcounc,  the 
lill  becomea  the 

jtllport  the  drawer  kept  cafli  with  Kenfington  and  Co.  Q^^.^^j* 
the  tinkers*    On  the  17th  of  July  they  difcounted  upon  their  bank- 
for  him  this  bill  and  two  others,— one  for  if  50.  and  IHI^nekmly 
another  for  if  80.  They  credited  him  with  the  amount  SloH^p^it, 
of  the  three  bilk,  aiMi  debited  him  with  the  difcount^  |^i»o"k^  t^^^^o 

'         .  '    be  no  tM     ce 

10  that,  dedttftiBg  ;the  difcount,  they  were  placed  to  his  due  to  them  from 
account  as  calh^  which  he  might  immediately  have  *  "' 
drawn  out.  Inhere  was  then  a  balance  due  to  him  of 
three  or  four  hundred  pounds,  and  his  account  Re- 
mained good  till  the  bankuig-houfe  (lopped  payment. 
This  happened  on  the  121  ft  of  July,  and  the  commiC- 
fion  of  bankrupt  was  fued  out  the  following  day. 

Parky  for  the  defendant,  infilled  that  the  adion 
could  not  be  ipaintained,  as  the  bill  of  exchange 
vnder  thefe  circumftances  remained  the  property  of 
Allporti  and  he  relied  upon  Gi/?/  v.  Perkins ^  pEaft, 
%  2.  in  which  it  was  held,  that  a  cuftomer  paying  bills 
not  due  into  his  banker$  in  the  country,  who  credited  . 
their  ^uftomers  for  the.  amount  of  Inch  biUsif  ap- 

X  3  provwl 


3oa  CASES  AT  NISI  PRIUS, 

1812.  proved  as  cafh  (charging  intereft),  was  entitled 'to 
T"^^^  ^  recover  back  fuch  bills  in  fpecie  upon  the  bankers  bc- 
and  others,  Coming  bankrupt^  the  balance  of  his  cafh  account, 
Affignecs  of  independent  of  luch  bills,  being  in  his  favour  at  the 

IvENSINGTON  *  o  » 

and  Co.      ^^^  of  the  bankruptcy  :    There,   Lord  EtL&if Bo- 
Bankrupts,    ROUGH  faid,  ".  Every  man  who  pays  bills  not  then 
Batca,  -     "  ^^^  ^^^^  ^^^  hands  of  his  banker,  places  them  there 
^  as  in  the  hands  of  his  agent,  to  obiain  payment  of 
**  them  whepi  due/' 

Lord  Ellenborough. — Is  it  meant  ferioufly  to 
conteft  the  right  of  the  affignees  to  recover  in  this 
adiOB  ?  The  bankers  were  the  purchafers  of  this  bill. 
They  did  not  receive  it  as  the  agents  of  Airport.  The 
whole  property  and  intereft  in  the  bill  veiled  in  them<^ 
felyes,  and  they  ftood  all  riiks  from  the  moment  of 
the  difcount.  If  the  bill  had  be&n  afterwards  ftolen 
or  burnt,  theirs  would  have  been  the  lofs.  In  Gila 
V.  Perkins  the  bankers  were  mere  depofitaries,  with 
a  Uen  when  the  account  was  overdrawn.  The  cuf- 
tomer  there  drew  upon  the  credit  of  the  bills  depo- 
fited.  Here  Allppri  might  have  drawn  out  the  amount 
of  the  bill,  deducting  the  difcount,  as  adlual  cafh,  in 
the  fame  manner  as  if  he  had  difcounted  the  bill 
with  a  third  perfon,  and  then  paid  in  the  amount  in 
bank-notes.  The  difcount  makes  the  bankers  com- 
plete purchafers  tf  the  bill ;  the  tranfafiion  was  com« 
pleted ;  they  had  no  lien,  but  the  thing  itfelf ;  the 
bill  was  as  mtich  theirs  as  any  chattel  they  poflelTed. 
This  very  diftinclion  was  taken  in  the  cafe  cited ;  f(^ 
it  was  there  faid,  ^^  If  the  banker  difcount  the  bill,  or 
<<  advance  money  upon  the  credit  of  it^  that  alters  the 

cafe; 
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^<  cafe ;  he  then  acquhres  the  entire  property  in  it,  or       iSxs. 
^'  has  a  lien  on  it  pro  tanto  for  his  advance/'  ^Camtaim 

and  others, 

Verdia  for  the  plaintiff.  Affignecsof 

*  KteNSINOTOW 


Garrowj  S.  G.  and  Abbott^  for  the  phintiff. 

tod  Co. 
Bankruptij 

V. 

Park  for  the  defendant. 

Batxs. 

# 

[AttorniM,  Dtnnetig  nd  StraUm.] 

.  rsde  Bent  v.  PuUer,  5  T.  R*  494.  Bolton  t.  Puller,  i  Bof.  Be 
Pull.  539.  Parke  v.  Eleafon,  i  £aft.  544.  Collins  t.  Martin, 
S  Bof.  ac  Pol.  649. 


HoURI£T  AND  ANOTHER   V.  MORJtIS.  Friday, 

Dec.  iS. 

nPHIS  wa8  an  adion  by  the  payees  agsunft  the  maker  An  a^ion  nuf  • 
of  feveral  promiffory  notes,  dated  at  Paris,  a6th  herTby '.t^^^ 
May  i8io,  for  5,000  Jivres  tournou  value  received  in  «VP'»m»ff«T 

J  '  •"  notes  given  to 

merchandize.  himbyaBriiiih 

fobjea  in  an 
'   ^     ^  enemy's  counoy 

The  plaintiffs  have  long  been  manufadurers  of  ^^  b<»^  f^w 
watches  at  Locle^  near  Neufcbately  in  Swifferland. 
Their  cuftom  h^s  been  to  go  once  a  year  to  Paris^  and 
to  refide  about  a  month  in  that  metropolis,  for  the 
purpofe  of  difpofing  of  their  commodities.  Being 
there  on  their  annual  vifit  in  May  18 10,  they  fold 
watches  to  the  defendant,  a  Bridfh  fubjed,  for  the 
value  of  which  the  notes  in  queftion  were  given. 

X  4  CarrowM 


3«4  CASES  AT  NISI  PRIUS, 

i8f  s.  Garmvj  S.  G.  for  the  defendant)  infifled  that  under 

^iv    -  '^  ^  thcfe  circumflances  the  a6Hon  could  not  be  maintained* 

\  and  another  Here  wa$  a  trading  in  an  enemy  s  country,  and  no 

. .  ^'         contraft  arifine  out  of  it  could  be  enforced  in  our 

coyrts  of  julhce. 

Lord  £{.;.£KBORpUGH. — The  contracting'  parties 
were  not  alien  enemies,  and  it  does  not  foilpw  (hat 
%hf  contrad  ^wa$  void,  though  made  in  an  enemy's 
country.  The  plaintiffs,  -who  are  domiciled-in  Svritn. 
ferland,  might  lawfully  fell  their  goods  in  Paris,  an4 
it  is  not  proved  that  the  defendant,  who  is  a  Britifh 
fubjedt,  purchafed  them  there  for  any  illegal  purpofe. 


liiaiiAlopMi 


maiemd  d«ted 
in  a  foreign 
country^  thede* 
daration,  wiih- 
eoc  noddog  tbit 
circumftapfid,  ^ 
may  allfig^'thac 
it  waa  made  in 
the  covuty  in 
which  the  veii^ 
{slaid. 


Campbell,  on  the  fame  fide,  then  obje&ed  that  there 
was  a  fatal  variance,  the  declaration  having  ftated  that* 
the  notes  were  made  in  London^  yrhereas  in  fa£k  they 
appeared  on  the  face  of  them  to  have  been  made  at 
Paris*  In  declaring  in  foreign  bills,  the  conftant 
courfe  isy  tp  (tate  that  they  were  drawn  at  the  place 
where  they  bear  date,  addmg  the  venue  under  a  vide- 
licet (^gi);  and  in  Robert  v.  Harnage,  2  Ld.  R.  1043. 
6  Mod.  228.  S.  G.  h  was  held  fatal  to  ftate  that  a  bond, 
dated  at  Fort  St.  David^s  m  the  Eaft  Indies,  was  made 
in  London,  and  that  t)ie  declaration  fliould  have  al- 
leged that  the  defendant,  "  afud  Fort  $t.  David's  in 
<*  the  E^  Indies^  viz.  apud  London  in  farocbia  Seat^f 
^*  Maria  de  Areubus,  ^c.  per  fcriptuniy  &f^/' 

Lord  Ellenborouoh,— The  contract  evidenced 
by  a  promiflbry  note  is  tranlitbry,  and  the  place  where 


^tf.)  BayJey  on  Bills  175.— ^dcd. 
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it  purports  to  be  made  is  immateriaL    I  fee  no  reafon  '^  <>• 

why  you  may  not  ftate  that  the  note  was  made  in  the  Houriet 

parilh  of  St  Mary-ic-Bow,  in  the  ward  of  Cheap,  andanothcf 

though  dated  a  Piris,-^ii»  the  fame  manner  as  if  it  had  mobaj». 
been  dated  at  York, 

Verdid  for  the  plaintiff,  according  to  the  rat$  of 
pcchange  at  the  commencement  of  the  aftion. 

Topping  and  Du  Bois,  for  the  plaintiff. 

Carrow,  S.  G.  and  Campbell,  for  the  defendant 

[Attormes,  Cregton  k  Co.  and  Hurd.'] 


Promifibry  notes  made  abroad  do  not  feem  entitled  to  the  aid  of 
3  &  4  Ann.  e.  9.     See  Carr  v.  Shaw,  Bayley  pn  BiUs^  x8.n. 


Pritt  and  Others  v.  Fairclough  and  Others,      Friday,  Decii, 


T 


HIS  was  an  aftion  for  not  accounting  for  goods  where  the  de. 
fent  out  by  the  plaintiffs  from  London,  to  bejbid  i^owi^ged  ch!^ 
pn  commiffion  by  the  defendants  in  the  Weft  Indies.     u^^'Jl^^ 

cular  date  (iQB\ 
the  plaintiff, 

A  notice  was  lerved  upon  the  defendants  to  produce  'f^**  «p«»  «»- 
^U  thp  letters  written  to  them  by  the  plaindffs ;  and  ^  p^L^^t  the* 
letter  was  given  in  evidence,  written  to  the  plaintiffs  SJlntt^id^ 
by  the  defendants,  in  which  they  acknowledge  the  ^f!^*jE^ 

a  letter  book,  profefltng  to  be  a  copy  of  a  letter  of  the  fame  date  from  the  plaintiiT  to  the  defendanti^ 
fruadmiflSUe  iiyidence  of  the  comentt  of  the  letter,  on  nroof  that  according  to  the  plaintxff*a  couri* 
of  bufinefii  the  letters  which  he  wrote  were  copied  by  thia  clerk,  and  then  fent  off  by  the  poft,  and 
rhat  in  othek*  ioftances  vhe  copies  fe  nude  by  the  dtA  M  bec^  compared  wit^  the  origiQalii  aB4 

l^ways  found  correct. 

receipt 


|06  CASES  AT  NISI  PRIU8, 

1812.       receipt  of  a  letter  from  the  plaintiBFs^  dated  i8th  De« 

I^iTT       cember  1807.    This»letter,  which  was  alleged  to  c<mi- 

and  others,    tain  a  Copy  of  the  invoice  of  the  goods^  together  with 

F   RCLouGH  <^^^^^o^s  for  felling  them^  being  called  for,  was  not 

iBkd  others,    produced. 

The  plaintiffs  then  propdfed  to  give  fecondary  evi- 
dence of  its  contents ;  and  with  this  view  called  one  of 
their  clerks,  who  fwore  that  when  this  letter  was 
written,  and  a  confiderable  time  before  and  after,  one 
Forbes^  now  deceafed,  was  entering  clerk  in  their 
houfe  J  the  conftant  courfe  of  bufinefs  was,  for  the 
fenior  partner  to  write  all  the  letters ;  they  were  then 
handed  oyer  to  Forbes^  who  copied  them  in  the  letter 
book,  and  immediately  after  fent  them  off  by  the  poft ; 
the  witnefs  had  frequently  compared  the  copies  fo 
taken  with  the  originals,  and  always  found  them  cor- 
rect. In  the  book  which  was  produced  there^^ppeared 
entered  in  the  hand-writing  of  Ferbes  what  profeffed  to 
be  a  copy  of  a  letter  from  the  plaintiffs  to  the  defen- 
dants, dated  18th  December  1807  }  the  witnefs  never 
faw  the  original ;  but  he  had  no  doubt,  from  the  courfe 
of  bufinefs,  that  an  original  letter,  of  the  fame  tenor 
with  the  copy,  had  been  writteft  by  the  fenior  partner 
of  the  houfe,  and  regularly  forwarded  to  the  defen- 
dants the  day  it  bore  date.^— The  queflion  was,  Whe* 
ther  the  entry  in  the  letter-book  in  the  hand-writing  of 
Forbes  could,  under  thefe  circumftances,  be  read  to 
prove  the  contents  of  the  letter  ? 

Scarlett  J  for  the  defendants,  infifted  that  the  entry 
was  no  evidence  without  previous  prpof  that  a  letter, 

Pf 
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of  which  it  was  a  corrcfl:  copy,  had  bcto  writt^  and       '^«»* 
regularly  fent  off  by  the  poft.  ParrT 

and  others 

Lord  Ellekborouoh. — ^Tbe  rules  of  evidence  muft  txiRCLouan 
ckpand  according  to  the  exigencies  of  fociety.  I  re-  .and  oxhm, 
liietnfcrer  the  innovation  of  receiving  evidence  of  the 
hand-writing  of  attefting  vntneffes  abroad  to  prove  the 
executicMi  of  deeds.  This  entry,  I  think,  is  reafonable 
evidence  to  prove  the  contents  of  the  letter  of  i8th 
December  1807,  which  the  defendants  acknowledge 
they  received,  and  which  they  do  not  produce  upon  a 
notice  for  that  purpofe.  We  know  that  i^  is  the  habit 
of  merchants  to  keep  fuch  a  book ;  and  a  witnefs  has 
fworn  that  the  book  in  queftion  was  kept  with  great 
punftuality.  Therefore,  if  the  entry  in  Forbes^s  hand- 
writing were  not  admitted,  there  would  be  no  way  in 
which  the  moft  carpfiil  merchant  could  prove  the  con- 
tents of  a  letter  after  the  death  of  his  entering  clerk. 
I  will  therefore  allow  the  entry  to  be  read  as  primd  facie 
evidence,  and  the  defendants  n^ay  rebut  it  by  pro* 
4ucing  the  original. 

The  plaintiffs  had  a  vtodi£t 

GarrcWf  S.  G.  and  Marryat^  for  the  phnntifit 
Scarktt  for  the  defendants. 

[Attonies,  Gale  k  Son  and  fVindie.] 


In  Price  V.  LordTorrtngtMf  every  night  to  the  clerk  of  the 
Salk,  ft 85.  which  was  an  a£Uon  brew-houie,  and  gi^g  him  tt 
for  beer  fold  and  delivered,  it  account  of  the  beer  they  had 
appearing  that  the  draymen  delivered  out|  which  he  fet  down 
vrere  in  the  habit  of  coming    in  a  book  kept  for  t&at  purpofe, 

t» 


Sd» 
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1S12. 


Pritt 
and  others 

Fairclouoii 
9Sii  pfbers. 


to  which  they  fet  their  bands; 
on  proof  that  a  particular  dray* 
man  was  dead,  an  entry  in  this 
book  figned  by  |iim  was  held 
good  evidence  of  a  delivery 
to  charge  the  defesdant.  60 
ih  an  a£liQn  on  a  tailor's  biU^ 
*'  a  (hop  book  was  allowed  for 
evidence^  it  being  proved  that 
the  fervant  that  writ  the  book 
vras   dead,     and  this  was  his 


hand»  and  he  accujiemed  Xm 
make  the  entries/'  Pitmaii 
V.  Maddox>  Saik.690.  But 
the*entry  of  a  deceafed  fervant 
is  not  admiffible,  without  cvi* 
deape  of  his  ufual  courfeof  deal^ 
ing  a^d  his  general  pun^uality* 
Clerk  V.  Bedford,  Bui.  N.  P. 
2S2.  Fide  Doe  v.  Robfon, 
i5Eaft,32.  Hagedqra  V.  Reid, 


Fnday,  i>ec.x8«  ^ATKINS  and  Another,  Aflignees  of  Bowdler  % 

Bankrupt  v.  Maund, 


|f  acominiffion 
<if  bankrupt  hu 
|>^ed  the  great 
ieal,  although  it 
never  be  opened 
or  aded  upop,  ic 
lias  i^d  within 
the  meaning  of 
49;Geo.3.c.rii, 
f.  1.  fo  as  to  be^ 
liotice  of  a  prior 
«a  of  bank- 
ruptcy, and  to 
deprive  any  party 
wjohaa  receiv^ 
^ynenufrom 
the  bankrupt 
after  an  a6l  of 
bankruf<cy  and 
mere  than  two 
montha  before 
the  fuing  forth 
ef  theeffe^ivc 
coDimiffiooy  of 
the  benefit  of 
46Geo^.ci35. 


nrHIS  "mz  an  adion  tp  rpcover  the  fpm  of  £62£^ 
paid  by  the  bankrupt  to  the  defendant  after  an  a& 
of  l^uikruptcv. 

The  defence  was,  that  the  payment  had  been  made 
more  than  two  calendar  months  before  the  date  of  the 
commiflion,  fo  as  to  b^  protected  by  46  Geo,  3.  c.  135. 
f.i. 

To  rebut  this^  the  plamtifTs  put  in  two  commif&onSj 
which  had  iffued  againft  the  bankrupt  prior  to  the 
payment  and  €t£t  of  bankruptcy,  and  wbiqb  hjtd  bt^ 
fuperfeded  without  being  opened* 

Garraw^  S.  G.,  iniiftefl  that  t^ef^  commiffion^  wer^ 

no  notice  to  the  defendant  of  the  bankrupt  having 

8  CQauni(te4 


UlCHA£LUAS  TERM.  53  6£0ftG£  lit  ]|of 

eommitted  an  aft  of  bankruptqr  br  b^ing  faifolvent.       ttit: 
They  had  remained  in  the  attorney's  bag  till  they  were  ^^^^^^l^^' 
fuperfeded ;  they  had  never  been  a&ed  upon ;  no  ad-  and  another, 
vertifement  had  been  publiflied  in  the  Gazette,  or  any  ^^^^^^ 
other  newfpaper,  tefpefting  them ;  and  pi|j3babiy  no  a  Bankrupt; 
one  knew  of  their  exiftence  but  the  petidoning  cr©.     ^  ^* 
ditor  and  the  perfbns  officially  employed  in  making 
them  out.    Stat.  49  Geo.  3.  c.  12  !•  f.  2.  provides  that 
the  ijiiing  of  a  commiflion  of  bankrupt,  although  fuch 
i^ommiflion  fhall  afterwards  be  fupeMeded,  (hall  be 
deemed  notice.    But  iffuing  cannot  mean  merely  paffing 
the  Great  Seal.    This  is  a  matter  of  as  great  fecrecy  a^      ^  ' 
ftriking  a  docket,  which  wa^  made  notice  by  46  Geo.3«. 
c  135.;  ^  and  the  49  Geo.  3.  c.  I2i«  recites  in  the 
preamble,  that  the  aforefaid  provifion  had  not  been 
attended  with  the  good  effeds  which  were  expeSed 
therefix>m.    The  intention  of  the  legiflature  therefore      -  . 
mull  have  been,  to  fubftitute  fomething.of  which  men 
might  be.cognizant  with  reafonable  diligence.    A  com* 
miiEon  iflued  mult  mean,  a  conuniflion  opened  and 
aftedupon,  though  afterwards  fuperfeded. 

Lord  Ellenborouoh.-*— I  muft  collider  that  a 
commiifion  of  bankrupt  has  ^ued  when  it  is  delivered 
out  under  the  Great  Seal ;  and  the  a£l  ezprelsly  fays, 
that  the  ifluing  of  a  commiifion  of  bankrupt  fhall  be 
deemed  notice  of  an  a£k  of  bankruptcy  proved  to  have 
been  committed  at  the  time  of  ifTuing  fuch  commit 
fion.  The  ifluing  of  the  commiifion  was  properly 
fubftituted  for  fomething  ftill  more  loofe,  viz.  the 
ftriking  of  a  docket.  The  defendant  mud  therefore 
be  conclufively  taken  to  Jiave  known  of  the  prior  ad 
of  bankruptcy  at  the  time  of  the  payment ;  and  being 
"^  thus' 


JI» 


CASKS  AT  ma  fKxas, 

i8it»      tlio*  4eiMriv<d  of  the  benefit  of  thefe  ftatutos,  he  ew^ 
iK>t  return  ^«  money  whii;h  he  then  received. 


aStIS,  VerdiaforthepUuitiff. 

AfligMM  of  . 

aSXupl*  Pari  vf^Littledalt  far  Hie  flMfL 

MAUMDb  Garraw  aad  Xuiw/  for  the  4efciidwtt. 


{Attomiet,  JETiifiCi^  and  Bdfyer.} 


Astowbflt  Audi  beiotioe  of  fi2/9fe#iNy  where  there  has  kco  ii# 
prior  comnifiioay  £»  Jboigfmam,  i  Campb.  492;  lu 


Wednefciiy, 
Dec.  S3. 

If  there  be  one 
invariable  mode 
in  which  bills  of 
exchange  are 
drawn  between 
particular  parties, 
this  raxj  be 
jiroved  by  parol 
evidence,  without 
any  of  the  bilb 
keiBK  produced* 


Wm.Sp£KC£r  V.  Billing. 

T^HIS  was  zn  adion  of  trefpafs  to  try  the  validity  of 
a  commiflioii  of  bankrupt  fued  out  againft  the 
plaintiff  jointly  with  his  brother  James,  which  was 
impeached  on  two  grounds;  ift^  that  there  had  been 
no  partherfhip  between  the  brothers ;  Ad  2dly,  that 
William  the  plaintiff  had  committed  no  aft  of  bank- 
ruptcy. James  carried  on  bufm^s  in  Manchefter  under 
the  firm  of  James  Spencer  &f  Co  ;  and  William  under 
that  of  Spencer  &f  Co.  in  Cateaton  Street  in  the  city 
of  London. 


To  prove  the  partnerihip^  a  circumftance  mainly 
relied  uponl>y  the  defendant  was^  that  the  plaintiff  or 
his  clerk  had  been  in  the  habit  of  accepting  bills  drawn 

upon 
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W.  Spencer 
v. 


upon  Jamfs  Spencer^  Co.  and  addrefled  to  the  honfe       181a. 
in  Cateaton  Street,  where  he  carried  t>n  his  bufimefs. 
Without  any  of  thefe  bills  being  produced,  a  witnefs 
VfM  alked,  Whether  the  plaintiff  had  been  in  the     BillIno.- 
habit  of  accepting  bills  fo  drawn  and  addreffed. 

Lord  Ellinborouoh,  mterpofing,  defired  the 
witnefs  to  ftate,  whether  there  was  one  invariable 
courfe  of  dealing  between  the  parties  to  thefe  bills, 
according  to  which  they  were  drawn  and  accepted* 
The  witnefs  anfwered,  that  there  was^  and  that  they 
were  always  in  the  fame  form. 

Garraw^  S.  G.  for  the  plaintiff  ftill  infilled  that  no 
examination  concerning  thefe  bills  ought  to  be  per- 
mitted unlefs  they  were  produced.  The  anfwers  of 
the  witnefs  could  only  amount  to  parol  evidence  of 
the  contents  of  a  written  document. 

Lord  Ejllekborouoh. — I  am  clearly  of  opinion 
that  parol  evidoice  rnay  be  received  of  one  invariiable 
mode  of  dealing  between  parties  by  means  of  bills  of 
exchange*  If  the  mode  of  dealing  varies,  the  UUs 
muft  be  produced  ;  otherwife,  we  (hould  be  receiving 
parol  evidence  of  an  individual  written  inftrufnent, 
which  is  not  permitted.  But  where  bills  are  fwom  to 
be  always  drawn  and  accepted  in  the  fame  form,  I 
think  the  courfe  of  dealing  fo  eftabliflied  may  b^ 
proved  by  the  parol  examination  of  a  witnefs,  for  the 
purpofe  of  fhewing  in  what  relation  the  parties  ftood 
to  each  other* 


With 


W.  Spencer 
If, 


Sit  CASfiS  AT  NISI  PRtUS, 

x8i2.  Vfiih  refpefit  to  the  aft  of  bankruptcy,  it  was  fwoftt 

that  the  plaintiff" having  been  travelling  on  bufinefs  id 
the  north  of  England,  went  to  Manchefter  in  Septem^ 
Billing.  ^  ber,  and  for  two  days  (lay^d  at  his  brother's  lodgings^ 
Where  there  and  occafionally  vifited  the  countlng-houfe  in  which 
m,rae^*  his  brother  carried  on  bufmefs.  At  the  end  of  that 
jjjj^^^  time,  both  brothers  being  afl^id  of  being  arfefted  by 
*«pt^'«^  a  creditor,  fet  off'  privately  in  a  poft-chaife  to  Hali&t 
London'paniier  in  Yorkfliire,  and  carried  all  the  books  of  James 
SJ^e^  Sfencer  &f  Ca.  along  with  them. 

«at  intent  to  de-  x    * 

a^  faring i^  GatroWy  S.  G.  objefted  that  this  was  no  a£t  of 
^r^^MiSirf.  bankruptcy  in  the  plaintiff  William,  as  his  dwelling- 
ter, both  of  diem  fcoufe  and  houfe  of  bufmefs  were  both  in  London. 

left  the  houfe  of  ' 

faifineisther'e  to  from  whickhe  had  not  abfented  himfelf  with  a  view 

arcud  an  arrdty  t   i        »*  j* 

at  the  fame  time  to  delay  his  crcditors. 

carry  ing  theis 

kookff^account  n  •  •     ' 

donp  with  them,  Lord  Ellek3o  ROUGH.— The  partnerflup  being 
dteyb^  there-  eftablifhed,  the  counting-houfe  at  Manchefter  muft  be 
SThS^  "  confidered  the  counting-houfe  of  William  as  much  as 
**w-  of  James.    The  going  to  Halifax  in  the  manner  de- 

icribed  was  certainly  an  zQi  of  bankruptcy  in  botb^ 

not  lefs  according  to  the  language  of  the  statutes,  than. 

the  etymology  of  the  word  j— it  was  a  breaking  up  of 

the  bank. 

Verdifk  for  the  plaintiffl 

Garrewy  S.  G.  Park^  and  Campbell^  for  the  plaintiff. 

Topping,  Scarlett,  and  Richardfon  for  the  defendant. 

[Attomiee,  Nind  and  ATt/ne.] 

Vide  Robertfoa  v.  Liddell,  9  £aft,  487. 

HUBBA&B 


kicHAELMAS  TERM,  53  GEORGE  HI.  S^S 


Hubbard  v.  GLov£r;  'htaOAgy. 

hpHIS  was  an  aftion  on  a  policy  of  infurance  on  Jl5*^  * 
the  (hip  Alexander^  at  and  from  Peterfbiirgh  or  A^^iLfimi. 
Cronftadt  to  London,  at  a  premium  of  20  guineas  per  ^^j^^ 
cent,  to  return  10  for  arrival.  Sl^?^°* 

bfoKcf  ivprS" 

The  policy  was  fubfcribed  by  the  defendant  on  the  fcnt«itotiie 
i3tli  of  June  x8ii.    Before  fubfcribing  it,  he  wiihed  9hatacargowas 
a  warranty  to  be  introduced,  that  the  (hip  fliould  &il  ^^j^tT' 
before  the  firft  of  Aaguft;  upon  which  the  broker  Z"^^**** 
obferved>  '*  Tliere  is  no  occafion  for  that  j  the  ihip  Htw,  tint  tius 
**  has  (ailed  fome  titncj  and  muft  now  be  at  Gotten'  tolTnpniciitL 
"  byrgh.     There  is  a  cargo  ready  for  her  ;  and  Jbe  u  ^^S^Z 
**  fure  to  be  an  early  JhipC"  ^^^^ 

the  underwrittn 

In  point  of  fad  ihe  had  reached  Gottenburgh  fome  though  f^)m^h• 
days  before  this  converfation,  and  (he  performed  her  ^tTio^t^ 
toyage  to  Cronftadt  without  any  accident  or  delay.  ^•,^*^* 
The  captain  from  his  arriral  thei*c  Was  ready  to  take  tunwrffrom* 
the  cargo  on  board  ;  but  the  firft  part  of  it  ttras  not  J^mtiSk. 
ient  along  fide  till  the  8th  of  September.     On  the 
30th  of  the  fame  month  the  ihijp  failed  on  the  home- 
ward Toyage,  and  after  lying  fome  fome  time  for  cotx* 
voy  at  Matwick)  Vas  wrecked  oh  the  i  ith  of  Novem- 
ber off  the  coaft  of  Denmark,    Before  ihe  failed  front 
Cronftadt  the  winter  rifle  had  begun,  and  the  current 
premium  had  rifen  to  30  guineas  to  return  lo* 

Vol.  PL  V  Scarlett, 


J 14  CAS£S  AT  NISI  PEIUS* 


HUBBAAD 


x8is.  ^  Siarletf,  for  the  defendint,  contended,  that  under 
thefe  circumftances  the  underwriters  v^cre  not  liable. 
The  broker  had  reprefented  that  there  was  a  cargo 
Glover,  ready  for  the  fliip.  This  he  did  not  ftate  as  matter  of 
expectation  oc  belief }  but  he  dire6lly  and  pofidvely 
aflerted  it  as  a  fad  within  his  own  knowledge^  or  that 
of  his  employer.  Therefore,  the  only  thing  to  be 
Gonfidered  is,  the  materiality  of  the  reprefentation  ; 
and  there  can  be  no  doubt  that  it  was  mod  material. 
If  the  cargo  had  been  ready  for  the  (hip  upon  her 
arrival  at  Cronftadt,  in  all  probability  (he  would  have 
r^tpro^d  m  fafety.  Upon  the  reprefentation  made,  the 
underwriters  contemplated  a  fummer  rifk,  and  were 
contented  to  receive  the  fummer  premium ;  but  by 
tLe  rq>refentadon  being  falfified,  a  winter  riik  was  at- 
tempted to  be  thrown  upon  them,  and  the  lofs  had 
arifen  which  the  aiTured  now  fought  to  recover. 

Lord  Ellenborough. — ^Had  the  deHred  warranty 
been  introduced  into  the  policy,  that  would  have  been 
falfified,  and  the  underwriters  would  have  been  dif- 
charged.  But  I  find  no  reprefentation  here  upon* 
the  falfity  of  which  they  can  defend  themfelves.  The 
broker  faid,  the  (hip  had  failed  Tome  dme,  and  mud 
then,  have  reached  Gottenburgh ;  that  a  cargo  was 
provided  for  her ;  and  that  fhe  muft  be  an  early  (hip* 
Of  thefc  circumftances^  only  the  firft  could  be  con- 
fidered  as  within  his  own  knowledge ;  and  that  was 
true.  The  next  was  likewife  true,  although  only 
matter  of  probable  conjedure  ;  for  the  ihip  had 
reached  Gottenburgh  fome  day^  before.  He  laid  in 
unqualified  terms  that,  a  cargo  was  ready  ;  bat  this 
from  its  very  nature  was  only  the  fubje£^  of  expeda- 
4  rion 
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fion  and  belief.  Neither  he  nor  his  principal  could  be  z8it. 
fuppofed  to  have  been  at  Cronftadt  or  Peterfburgh  to 
fee  the  cargo  in  a  warehonfe  or  on  the  wharf  there ; 
and  I  believe  it  is  by  no  means  an  ufual  thing  to 
have  a  cargo  of  lR.uflia  produce  prepared  for  any  par* 
dcular  Qiip  before  fhe  fails  on  the  outward  voyage. 
All  the  broker  could  be  underftood  to  mean  was^  that 
a  cargo  had  been  ordered  for  the  fh^  in  queftion,  and 
that  there  was  every  reafon  to  fuj^fe  h  would  be 
ready  for  her  by  the  time  of  her  arrival,  fo  that  ihe 
might  be  ezpe&ed  to  be  an  early  (hip.  We  have  no 
evidence  that  this  reprefentation  does  not  perfedly  ac- 
cord with  the  truth.  The  defendant,  inftead  of  in- 
iUlng  upon  the  warranty,  chofe  to  fpeculaie  upon 
imbabifides.  He  erred  in  his  calciilation;  but  that  is 
no  reafon  ^y  he  ihould  not  pay  the  lofs. 

Verdia  for  the  plaintiff. 
Garrawj  S.  G.  and  Ricbardfimj  for  the  plaintiff* 
Scarlett  and  CampbeU  for  the  defendant, 

[Attonies,  JVSiU  vaA  Bbuit,'\ 


So  8  reprefentatioo  by  the  peaatiooyaadifviftdeboii&iide^ 

owner  of  goods  infured,  as  to  does  not  conclude  him.   Bowden 

the  time  «f  the  (hip's  failing,  is  v.  Vaughan,  10  Eaft.  415.    ' 
to  be  confidered  as  matter  of  ex- 


T  2  Waocett 


^i6  CASES  AT  Niai  PRIUS 


ThMflay,  WaGGETT   V.   ShAW*      . 

Dec.  -jk^* 

Reftifai  toctituy  TTHIS  caufe  was  tried  here  the  preceding  day  before 
o^a^wiiS^*  Lord  EUenborough  and  a  fpecial  jury,  when  the 

X'r  t'S.     P^^^ff  recovered  a  verdift. 

Scarlett^  who  kd  for  the  plaintiff,  now  appGed  that 
his  Lordfhip  would  certify  under  24  Geo.  2.  c.  i8. 
that  it  was  a  proper  caufe  to  be  tried  by  a  fpecial  jury. 

Lord  £LLfiNBOiiouGH."— The  ftatute  provides,  that 
^^  it^  judge  before  whom  the  caufe  is  tried  (if  heiees 
**  fit)  fliall  immediately  after  the  trial  certify  in  open 
^^  court  under  his  hand^  upon  the  back  of  the  record, 
*^  that  the  fame  was  a  caufe  proper  to  be  tried  by  a 
^*  fpecial  jury."  X  do  not  think  I  have  authority  to 
grant  fuch  a  certificate  the  day  after  the  trial,  and  I 
have  always  been  in  the  habit  of  refufing  applications, 
fo  made* 

Scarlett  and  Bamewall  for  the  plaintiff. 

CamnVy  S.G.  for  the  defendant. 

[Attorniet,  Blunt  and  Jd»rdi/Zoii,] 


Biit    a     certificate     under  under  22  &  23  Car.  2.  0.9.  Uia^ 

43  EKz;  c.  d.    te  deprive  the  a  battel^  was  proved/  or  that 

plaintiff  of  eofta,  tbc  damages  the  tide-  of  the  land  eame  in 

being  tmder  40s.  may  be  granted  quieftion.    1 1  Mod.  198.— And 

at  any  time  after  trial.  3'  T.R*  the  like  as^to  a  cevtificate  under 

j8,.^o  of  a  certificate  under  8  &  9W.3.   c»ii.   that  the 

7  Jac.  I.  c.  5.  to  entitle  the  de-  trefpafs  was  wilful   and  rnaU* 

fendant  to  double  cofts.  7  TJL  dous.  6T.R.  X2.  7  T.  R.  449." 


448.'— The  fame  of  a  certificate 


M'Braih 
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M*Brain  v.  Fortune  and  anoAer. 
n^IS  was  an  adion  to  recover  the  value  of  a  cargo  la  an  idiion  for 

J^  t»  ffk  111         1.1  1  rill         .t  t    •     .  »m  £oods  foU.  a 


of  fifb,  alledged  to  have  been  fold  by  the  plaint^  ^^^* 


en- 


to  tbe  defendants.  ^  STth/"" 

purchafc  of  the 

The  goods  were  in  h&  purchafed  by  one  Summers  ^^,X^T 
in  his  own  name:  but  the  plaintiff  contended  that  €0"p^*««nt wit- 

'  *  lieu  to  prove  tfaivt 

Summers  in  this  traniadion  was  the  mere  agent  of  the  hepmcbifed 
defendants,  and  entered  into  the  contract  on  their  ac«  age^t  S  die 
count  and  by  theur  orders. — The  fale  to  Summers  in 
his  own  name  beiog  proved,  it  was  propofed  to  call 
him  as  a  witn^s  to  e^bliih  the  Agency. 

Park  {or  the  defendant  objected,  that  the  witnefs 
was  incompetent,  as  he  was  himttli  prima  facie  liable, 
and  he  would  be  difcharge4  if  the  plainti^'  recovercijl 
in  this  adioa.. 

GarraWf  S»  G.  contra^  contended  that  the  witnefs 
ought  to  be  received,^ry?,  on  the  grouiwi  of  neceffity  ; 
and  fecon^y  bepaufe  he  woidd  have  a  remedy  over, 
againft  the  defendants,  if  he  fhould  afterwards  be  fued 
as  their  agent ;  and  they  might  maintain  an  adioa 
againft  him  if  he  exceeded  his  authority,  lliis  is  the 
common  cafe  of  a  broiler,  whg  is  palled  to  prove  the 
contraft. 

Lord  Ellenborouoh. — ^I  do  not  think  Summers 
can  be  examined,  either  on  the  ground  that  he  is  a 
nspeffary  witnei$>  or  that  he  ftands  indifferent  between 

T3  the 
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x8x9.       the  parties.  If  he  was  the  agent  of  the  defendants^  there 

M'Bhaxn     '^  °^  reafon  why  this  circumftance  may  not  be  proved 

V.         by  other  evidence.    Then  he  has  a  clear  intereft^ 

'd  MoAcr    ^^^^o**^  ^y  counterbalance,  in  the  event  of  this  action. 

If  itXucceeds^  the  verdid  would  be  evidence  for  him 

in  an  adlion  againft  hiro£^,  to  which  he  is  priraft 

,  ^e  liable.    The  remedy  which  it  is  fuppofbd  he 

would  have  againft  the  defendants  if  he  were  fited 

upon  this  contrad,  cannot  be  thought  to  render  it  a 

matter  of  indifference  to  him  whether  the  plamtiff 

ihaU  fucceed  in  this  adion  or  be  driven  to  fue  him  as 

dae  real  purchaier  of  the  goods*    He  k  not  in  the 

fituation  of  a  broker  ;  for  the  broker  buys  and  fells  in 

the  name  of  his  prmcipai,  and  hjas  no  perfonal  liabiUt^ 

to  be  difcharged  by  the  effed  of  bis  evidence. 

Plaintiff  nonfuited, 

Carrow,  S.G.  and  Marryat  for  the  plaintiff. 
Pifrk,  for  the  defendant, 

[Attonites,  Rmmgton  and  Nettle0iip,'\ 


jnjf  Wright  V.  Wardle>  a  Caatpb.'  2po. 
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COURT  OF  COMMON  PLEAS. 


Haigh  and  Others,  Affignces,  &c.  of  LazaruS  &  JJ^J^* 
Cohen  Bankrupts,  v.  De  la  Cour. 

^HIS  was  an  aftion  on  a  policy  of  infurahce  on  if  goodi  m 

goods  valued  at  if  5,000*  on  board  the  Maria  at  o^rer-vaiaed  m  » 
and  from  London  to  Pernambucco.  J^T^Jkh^ttnt 

to  diMt  the 

In  this  cafe  the  defendant  had  figned  anadjuftment^  the  contraau 
on  invoices  and  bills  of  lading  being  produced  to  him  ^^mnTred* 
which  had  been  furnilhed  by  the  afiured,  reprefenting  ^""^^^JSHSut 
tTiat  goods  above  the  value  of  jf  5,000.  had  been  (hipped  »^uany(»boa«L 
by  them  on  board  the  Maria.    Thefe  invoices  were  now 
proved  to  have  been  fiditious ^  and  the  bills  of  lading  to 
have  been  interpolated  after  they  were  figned  by  the  cap- 
tain.    In  hEt,  goods  were  (hipped  by  the  bankrupts  to 
the  value  of  ^i  ,400.  and  no  more.    The  Ihip  was  after* 
wards  run  away  X)i4th  and  carried  tb  the  Weft  Indies, 
where  the  cargo  was  difpofed  of  by  a  perfon  whom  the 
bankrupts  put  on  boai^d  iii  quality  of  fupercargo. 

Shepherd^  Serjt.,  for  the  plaintiffs,  allowed  they 
could  not  recover  to  the  full  amount  of  the  valuation 
in  the  policy ;  but  infifted  that  as  there  were  fome 
goods  on  board  belonging  to  the  bankrupts,  the  affignees' 
had  a  right  to  a  verdid  pro  tanta.  This  could  only  be 
JooKed  upon  as  a  cafe  of  fhort  intereff. 

Y4'  pir 


^jaq      ^  CASES  AT  NISI  PRIUS, 

i8*^-  Sir  Jamej  Man3field,   C.J.— If  the  bankrupt^ 

Haigh  and  intended  from  the  beginning  to  cheat  the^underwriters^ 

others,  Af;  the  affignees  can  recover' nothing.    The  fraud  fatirely 

fc^Rus  ^i^?^?s^econtra^^ 

and  CoHEif,  PlaintifTs  nonfuited. 

Bankrupts^ 

V    "«'•  Shepherd  a|id  Bfft^  Scrjts*,  and  Copley ^  for  the  plain* 

Letu  and  Vaugban,  Serjts.,  and  Campbell^  for  dc« 
|endant. 

[Attomtei,  JE(|ciit  and  Ann^ey."] 


ADJOURNEP  SITTINGS  IN  K.B.  AT  GUILDHALL, 


Before  Hilary  Term^ 
53  Geobgjc  III. 


won4jr,  J05BPH  and  Others  v.  Knox. 

Jan.  18. 

Ap«rfon«^iw  tT^HIS  was  an  a£lion  agdnft  the  owner  of  a  (hip  on  ^ 
Engiift  port,  n  bill  of  lading  figned  by  the  mafter;  for  not  carry. 

oJneraf  the  *    i|)g  goods  from  Loudon  to  Surinam, 

^oods  refident, 
throad,  and  pays 

th*m"1lll^^^  The  bill  of  lading  ftated  that  the  goods  were  (hipped 
^aiutaiQ  an  bv  the  plaintiflFs ;  that  they  were  to  be  delivered  in' 
own  name  for     Surmapi  to  |L^/  Dav'tds  or  his  alugn^  \  ^nd  that  the 

not  delivering 
them  4 
to  the 
Udin|, 


"h^mTS,    freight  was  paid  in  ;^ndon. 

to  the  hiU  of  • 

Th« 
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The  goods  coniifted  chijsfiy  of  butter,  which  the 
plaintiffs  had  received  from  Sujfnian  &f  Polack  of  Am*  ^*jq^^ 
fterdam,  to  be  forwarded  to  Levy  Davids  in  Surinam,    andothen 
jmd  which  in  an  anfwer  to  a  bill  in  equity  they  fworQ       J^ 
(hey  belieyed  to  be  his  property. 

Toppings  for  the  defendant,  infilled,  that  this  action 
could  not  be  maintained  by  Jofeph  6f  Co.^  who  had  no 
intereft  in  the  goods.  They  were  merely  the  conduit 
through  which  the  goods  were  to  be  tranfmitted  from 
Suffman  ^  Polack  at  Amfterdam  to  Levy  Davids  at 
Surinam.  The  property  being  in  Levy  Davids^  he 
alone  was  injured  by  the  non-delivery  of  the  goods, 
and  he  alone  could  fue  to  recover  thdr  value.  It  has 
often  been  decided  that  an  a£Hon  againft  a  common 
carrier  for  the  lofs' of  goods  muft  be  brought  by  the 
purchafer  who  ought  to  receive  them,  and  not  by  the 
vendor  who  has  delivered  them  to  the  carrier  (ii). 
There,  the  vendor  delivers  them  nierely  as  the  agent  of 
the  purchafer,  and  on  that  ground  can  mamtain  no 
a6U6n  refpefting  them.  What  difference  can  it  make 
that  here  the  goods  were  to  be  conveyed  on  board  a 
ihip  ?  The  plaintiffs  were  ftill  merely  the  agents  of 
the  real  owaiisr  of  the  goods. 

Lord  E1.X.BKBOROUPH. — ^I  am  of  opipion  that  this 
a£tion  well  lies.  There  is  a  privity  of  cpntraft  efta- 
blifhed  between  thefe  parties  by  me^s  of  the  bill  of 
lading.  That  ftates  that  the  goods  were  (hipped  by 
^e  plaintiffs,  and  that  (he  freight  for  then^  w^^  paid 


(a)  Dawes  v.  Peck^   8T.R.  330.     Dtttton  v.  Solomonfon, 
tBQf.&Pul.584. 
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by  the  plaintiffs  in  London.  To  the  plaintiflit^  there 
fore,  from  whom  the  confideration  moves^  and  to 
whom  the  promife  is  made,  the  defendant  is  liable  for 
the  non-delivery  of  the  goods.  After  fuch  a  bill  of 
lading  has  been  iigned  by  his  agents  he  cannot  fay  to  the 
Ihippers  they  have  no  intereft  in  the  goods  and  are  not 
damnified  by  his  breiach  orcontrad.  I  think  the 
plaintiiFs  are  entitled  to  recover  the  value  of  the  goods,, 
and  they  will  hold  the  fum  recovered  as  troftees  for 
the  real  owner  (a). 

It  appeared  that  the  (hip  in  queftion  was  in  the  fam^ 
fleet  mentioned  in  the  cafe  of  Van  Omeron  v.  Domck^ 
a  Campb.  42.  and  th«t  the  goods  were  kUd  at  Grenada, 
cza£kly  under  the  fame  circumftances*— -Lord  Ellen- 
BOROUGH  again  laid  down  the  fame  do€tnne  with 
regard  to  the  authority  of  the  niafter  over  the  cargo, 
which  was  acquiefced  in  on  the  part  of  the  defendant, 
aadrihe  plainti&  had  a  verdid. 

Gamw,  S.  G.  Fari,  and  Tadd^y  for  the  piaiiu 
tiffs. 

Topping  and  Campbell  for  the  defendant* 

[AttoroitSf  Xayt  ^  Co.  and  Michdi.'] 


(a)  But  where  the  freight  is  and  on  account  of  the  CQnfignee« 

not  paid  by  the  (hipper,  and  the  adtion   can  only  be  inaiat 

the  goods  are  ftated  in  the  bill-  tatned  by  the  latter.  Brown  v. 

of  lading  to  be  ihipped  by  order  Hodgfon,  2  Camb.  3^. 


Smith 
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Smith  v.  Woob.  wedattuj^ 

JaiLM. 

npHIS  was  an  a&ion  for  a  libel  upon  the  plaintiBF  in  Apnibnwho 
the  ihape  of  a  caticature  print  entitled,  ^^  The  infide  oeTm^^ 
of  a  parilh  workhoufe  with  aU  abufes  reformed."  St"^^ 

being  requeftMl 

A  witnefs  ftated^  that  having  heard  the  defendant  th^jiuufto 
had  a  copy  of  diis  print,  he  went  to  his  houfe  and  J^JJ^Ji^^. 
rcquefted  liberty  to  fee  it.    The  defendant  thereupon  fiMga* 
produced  it,  and  pomted  out  the  figure  of  the  plaintiff 
and  the  other  perfons  it  ridiculed. 

Lord  ELI.ENBOROVGH  ruled  that  this  was  not  fuf- 
fident  evidence  of  publication  to  fuppc»t  the  aOion-— • 
And 

The  plamdff  was  nonfuited. 


Bejl^  Serjt.,  Park^  and  Campbell/ for  the  plamtiC 
Qarnm  and  Marryat  for  the  defendant. 


.      CASES 

AROU£D  AND  DECIDED  AT 

NISI    FRIUS 

IN    K,B- 

^i  tj^e  Sif  tings  afiet  Hilary  Term^ 

53  George  HI. 


JFIRST  SITTINGS  AFTER  TERM  AT 
WESTMINSTER. 


Sitardtr,  Mayor  and  Others  v.  JoHNSoif  and  Eatok. 

Feb.  13. 

AtmeOer  re-  ^TPHE  plaintiffs  declared  in  the ufual  form  as  b^arers^ 
Boceinapfo.  againft  tl^e  defendants  as  makers,  of  a  £$.  pro*^ 

wi^h^'in  ™ffo^  ^oie  of  the  Stamford  and  Rutland  bank,  pay-' 

•TVJi^"*  able  at  Stamford,  er  at  Meffrs.  Ramibottom,  NewmaUt 

4ii&remdayi  ^amlbottom,  &  Co.'s,  bankers,  London. 

hj  the  poft,  ad-  / 

4refled  tohk 


Lopdon;  ooeof  The  plaintiffs  carry  on  bufinefe  in  London.  The 
fitsn  ^nuui"  note  in  queftion  was  received  at  Nottingham  on  their 
^j^ijMddity  account  by  their  traveller.  According  to  his  ufual 
SSTi^^Sb  n^ode  of  proceeding  on  fuch  occaiions,  he  cut  it  into 
ciRumftancfli,  two  parts.  The  one  he  put  into  the  poft-office  at  Not^ 
^^t^    tingham,  inclofed  in  ^  letter  for  the  plamt^s,  on  the 

BOH  in  prodttctf^  tbst  lalf  of  k  iHiicb  leadied  them  £/eIj; 
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a6th  of  Odobef  laft.    This  never  reached  them,  the       igq. 
bag  containing  it  having  been  ftolen  from  the  Leeds  ^j^^^^ 
mail*    The  other  half,  which  was  fent  from  Nottbg-   ^m  aaotker 
ham  on  the  28th,  they  duly  received  and  prefented  for         ^- 
payment  at  Ramfbottom  &  Co/s,  wharefufed  to  pay  „^  Eatm. 
it  without  orders  from  the  defendants.    The  defend- 
ants being  written  to  on  the  fubjed,  pronounced  the 
application  impertinent. — ^The  latter  I^f  of  the  note 
produced  at  the^  trial  was  in  the  following  form : 
Rutland  Bank  No,  A.  524. 
pay    the   Bearer   Five   Poundir 
Baok     at      Stamford      or     at 
Newman^     Ramfbottom   &  Co» 
received  3d  Sept.  1810. 
Wm.  Johnfon  &  Stephen  Eaton* 

Stephen  Eaton.  . 

The  handwriting  of  the  defendant  Eaton  was  proved 
to  the  note ;  the  traveller  who  received  it  at  Notting* 
ham  dated  the  manner  in  which  he  had  divided  jit  and 
put  the  two  parts  into  the  poft-office  there ;  and  a  clerk 
from  the  General  Poft  Office  in  Lombard  Street  fwore 
that  the  Nottingham  bag  of  the  26th  O&ober,  on 
account  of  the  robbery  of  the  Leeds  mail,  had  not 
arrived  in  London.  It  was  alleged  that  a  fufficient 
indemnity  had  been  offered  by  the  phintiSs  to  the 
defendants  before  the  commencement  of  the  a^on  ^ 
but  of  this  no  evidence  was  given,  and  it  was  not  con* 
fidered  material. 

Lord  Ellenborouoh. — ^I  am  of  opmion  that  this 
adion  cannot  be  maintained*  It  is  ufual  and  proper 
to  pay  upon  an  indemnity ;  but  payment  can  be  en* 
forced  at  law  only  by  the  produ^on  of  an  entire  note, 

8  ^r 
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or  by  proof  dux  the  iiiftr  imient,  or  the  part  of  it  which 

"^'^^  is  wanting,  has  been  aOualiy  deAroyed.    The  half  of 
ftnd  etfam    tfa»  note  taken  from  the  Leeds  mail  may  have  kmne- 
-V^     diaitdy  got  inio  the  hands  of  a  honi  /de  holder  fer 
aod  Ei/kroti.  ^altte,  and  he  would  have  as  good  a  right  of  Sat  upon 
fefaat  as  the  plamdffi  upon  the  other  half  which  after- 
wards readied  them.    But  the  maker  of  a  promiflbry 
\       note  cannot  be  liabte  in  refpe£l  of  k  to  two  parties  at 
the  fame  lime. 

Flaindfis  nonfuited. 

Garromf^  S.  G.  &— -«for  the  plaintiffs. 

Park  for  the  defendants. 

[Attonies,  BideerUm  iiid  Ai^iee,  ] 
Vide  Pierfon  r.  HntcfainfoD^  s  Campb.  '211. 


reb!^^  Smephbrd  Gent  one,  &c.  v.  MiicKotTL. 

If  a  hufband      ^x^HIS  wss  an  a£Uon  on  an  attomey*s  bill  for  bufiaefs 

turns  hit  wife  1  ,  riiri»«r        rw^ 

out  of  doore,  and  doue  on  the  retainer  of  the  defendant  s  wife.  The 
for"her*^^to  firft  part  of  the  bill  was  for  affiftini;  her  to  exhibit  artt- 
Sr^'lltikft^.  <^V»  ^^  ^^c  peace  againft  her  hufband  j  and  die  fecand 
lum,  heisiubie  for  defending  her  upon  an  indi&ment  for  keeping  a 

employed  by  her    bawdy*houfe. 
for  that  pux^fe. 

wai  indiaed  for  It  appeared  that  the  defendant  without  juft  caufe  had 
^^y  h(^  turned  his  wife  out  of  doors  with  circumftances  of  great 
dii^wwJhtf  violence,  and  that  (he  exhibited  articles  of  the  peace 
huibind'icon-  agaipft  him  prepared  by  the  plaintiff;  that  fiieafterwards 
Ae/</,that  he  waa  kept  a  houfe  of  the  defcription  above  mentioned ;  that 
!!ey!"ih^^  the  defendant  was  privy  to  her  doing  fo ;  that  flie  was 
to?SS^X  indited  for  it,  and  that  he  knew  flie  was  defended  by 
whom  he  knew    the  plaintiff. 

that  (he  waa  *  T     -J 

defended.  i-Ortt 
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3*7 


Shbphird 
Gent,  oae. 


Lord  ELLENBOitouoH. — The  defendant's  liability  181 3. 
for  the  firft  part  of  the  charge  vnH  depend  upon  the 
neceflity  for  exhibitiag  articles  of  the  peace  againll 
him.  If  that  proceeding  was  uncalled  for,  his  wife 
certainly  could*  not  make  him  liable  for  the  expence  Mack^c; 
thereby  incurred.  But  if  flie  was  turned  out  of  doors 
in  the  manner  ftated,  (he  carried  along  with  her  a 
credit  for  whatever  her  prefervation  and  fafcty  required. 
She  had  a  right  to  appeal  to  the  law  for  proteiUon^ 
and  file  muft  have  the  means  of  appealing  effedually. 
She  might  therefore  charge  her  bu{band  for  the  necef- 
lary  expence  of  this  proceeding  as  much  as  for  necef- 
fary  food  or  raiment. — With  refped  to  the  defence 
upon  the  indidment^  as  the  defendant  knew  and  ap- 
proved of  the  bufinefs  his  wife  carried  on,  and  was 
aware  of  the  profecutioUt  without  exprefliug  any  dif- 
fent  to  the  plaintiff's  defending  her,  I  think  a  promife 
may  be  fairly  inferred  on  the  part  of  the  defendant  to 
pay  the  plaintiff"  for  his  labour  in  conducing  the 
ddence. 

The  plaindff  had  a.verdid  for  his  whole  demand. 


.    GarraWf  S.  G.  and  Reader  for  the  plaintiff. 
Tcfifing  for  the  defendant.  ^ 

[Attornies,  Skepkerd  aad  Xiji.] 


Wherever  the  hufband  caufe-  4  Burr.  2177.    -^&^»  if  he  does 

ItUj  turot  away  his  wife,  he  is  fo  for  juft  caufe.  Ham  v.Toorey, 

liable  for  neceflaries  fuppUed  to  Sdw.  N.  P.  apo.  sd  edit, 
her.     Thompfon   ▼.    Hanrey, 


Clarkb 


s»» 
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,  KUtUffk  It  XHXf 

fliadiea  for 


5  Ann.  c.  Z4« 
tfiat  the  defend- 
m  joined  in  the 
Iport  atfervanc 
lotttoKher,  he 
moftghreftria 
e-;idence  that 
ine  penott  ey^ 
wfaow  Olden  he 
sded  was  hhn* 
lelf  qualified  10 


ClARKB  t;.  fiROUOHTOl^.* 

A  CTION  on  5  Ann.  c.  14.  for  keeping  and  ufing  a 
dog  and  a  gun  for  the  de(tru£Uon  of  game* 

The  defendant,  who  is  a  fanner,  being  in  company 
with  one  Boycott  on  the  occafion  in  queftion,  both 
having  guns  in  their  hands,  the  latter  fhot  sL  hare, 
which  the  former  picked  Up. 

GarroTV,  S.G.,  for  the  defendant,  relying  upon 
Rex  V.  Taylor,  15  Eaft,  460.  ftated  from  his  tnftruc- 
nons,  he  fhould  prove  that  his  client  upon  this  occa« 
lion  had  gone  out  to  fhoot  fome  crows,  for  the  purpofe 
of  hanging  them  up  in  a  field  lately  fown  with  beans ; 
that  he  accidentally  met  with  Boycott,  a  qualified  fportf- 
man ;  that  foon  after  the  hare  got  up,  which  Boycott 
fhot,  and  that  the  defendant  picked  it  up  by  Boycotts 
ezprefs  orders. 

Lord  Ellenborough  faid,  tbefe  fads,  though  Hoi 
very  probable,  if  fatisfa£loriIy  made  out,  might  amount 
to  a  defence.  He  therefore  allowed  the  witneflfes  to 
be  called.-— It  turning  out,  however,  th^t  Boycott  could 
not  be  fatisfa£torily  proved  to  have  any  qualification  to 
kill  game  himfelf,  Lord  £ll£nborough  clearly  held,- 
that  the  defendant  coutd  not  juftify  as  his  fervant«-«« 
And  •        • 

The  plaintiff  had  a^  verdiA  for  one  penalty. 


Toppitig 
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Topping  and  King  for  the  plamti£ 

Garrowj  S.  G.»  for  the  defendant. 

[AnonuM,  Jyttn  and  i^mfim.] 
Vide  Lewis  v.  Taylor,  K.  B.  T^  S%  Geo.  3.  16  Eift.  49. 
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Hutchinson  v.  Rbid.  Mondty, 

Feb.  15. 

HTHIS  was  an  adion  of  aflumpfit  for  not  accepting  a  ^vheK  goods  m 
,     bill  of  excliange  for  the  price  of  three^uncheons  J^jJ^^.^m^ 
of  rum  fold  by  the  plaintiff  to  the  defendant  on  the  ad  excfaaage  at  a 

"^  even  date*  to  fl^ 

Becember  181  a,  to  be  paid  by  bill  at  two  months.  aak»com- 
The  declaration  likewife  contained  counts  for  goods  ^u^rfor^ 
fold  and  delivered.    The  afkion  was  commenced  on  fi^^^^uj^dV. 
the  firft  day  of  Hilary  term  laft.  •    todr^"^ 

due  to  him  firam 

The  defendant  pleaded  the  General  Iffuc,  and  gave  ^f^"^* 
a  notice  of  fet-off  for  goods  fold  and  delirered. 

It  was  proved  that  the  rum  had  been  fold  to  the 
defendant  on  the  terms  ftated  in  the  declaration ;  and 
that  he  afterwards  refufed  to  accept  a  bill  for  the  price» 
which  amounted  to  s?97.>  faying,  the  plaintiff  fhould 
have  credit  for  it  in  account.    It  likewife  appeared  that 

V0L.III.  Z  at 


Ubid. 
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at  that  time^  the  plaintiff  owed  the  defendslnt  a  fum  of 
Hutchinson  a^bout  ^300.  for  ^oods  fold ;  and  the  aueftion  was, 
^V'         whether  this  could  be  fet  off  againft  the  plaintiff's 
demand  in  the  prefect  adtion. 

Parky  for  the  defendant,  contended  that  it  might. 
VTh^  tb«  plsimdff  Ipught  to  recover  was,  the  price  of 
the  rum  he  had  fold  to  the  defendant.  That  was  a 
liquidated  debt  amounting  exa&Iy  to  i^97«  Though 
not  fought  to  be  recovered  under  the  count  for  goods 
fold  and  delivered,  its  amount  was  afcertained  with 
-equal  precifion.  In  fad,  the  crofs  demands  were  ex* 
mfiiy  of  the  fame  nature,  smd  it  would  be  monftrous 
injufUce  if  the  one  could  net  be  fet  off  againft  the 
odier. 

Lord  Ellenborouoh.— Had  this  a£Uon  been  com* 
cwacod  after  the  two  moouhs  had  expired,  I  think  the 
fi:C-0ff  muft  have  been  permitted.  But  on  the  firft  day 
fif  laft  Hilary  term,  dxere  was  no  debt  a^ually  due  to 
the  phimiff.  How  c^n  I  fay  then  that  thfe  is  a  cafe  of 
mutual  debts,  which  may  be  fet  off  againft  each  other? 
The  adion  is  not  brought  for  a  debt,  but  fpr  igi  refuf;^ 
to  do  a  collateral  a£t.  The  pl^uatiff  was  entitled  Uf  a 
bill  of  exchange  for  if  97*  as  foon  as  he  had  delivered 
the  ruiQ ;  mi,  it  is  for  refufmg  to  give  him  one  that 
the  deffiodant  is  o^w  fued.  The  plaintiff's  demand 
therefore  is  for  unliquidated  damages,  to  which  a  fet* 
dff  is  wholly  inapplicabk.  If  the  defendant  «^ed  to 
reierye  a  power  of  fettling  for  the  rum  in  account,  he 
Aould  have  taken  care  not  to  (Upulate  to  pay  1^  a  bill 
of  exchange. 

The  plaintiff  had  a  verdict  for  ^97. 

Carnwy 
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Garf'9w,  S^G.^  dnd  Rkbar(^on,  for  theplabtiC 

Park  for  the  defendant. 

[AttonueSy  Sherwood  tad  Saggen,J 


Fide  MulTen  v.  Price^  4  Eaft.  147        Dutton  v«  Solomonfont 
•$  Bo£  &  f  ul«  582* 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


GoDARD  and  Another  v.  Benjamin^  Gent,  one,  &c.  Thurfiun 

Feb.  z8.  * 

n^ms  was  an  a£tion  for  goods  fold  and  delivered.        in  an  lavm 

X  ■cainft  in  tti 


ney  far  goodi 

The  plaintiffs'  original  demand  was  £4.  1 1  s.  which  <<^«  ^  v^^^*^ 
they  admitted  had  been  paid  to  them  by  the  defendant  fled  hit  buiatLif 
im  the  a4th  day  of  December  laft ;  and  the  only  quet  f^^^*^ 
tion  was,  whether  this  payment  was  to  be  confidered  ^^^^^^^^ 
as  made  before  or  after  the  commencement  of  the  «vidence « re 

,  ccipt  for  the 

«t£tl0n«  '  iiffli  demanded,     , 

dated  the  Cam* 
day.— ff«M, 

The  plaintiffs  proved,   that  they  filed  their  bSl  i^^^,^"the 
againfl  the  defendant  on  the  24th  day  of  December  at  •^^^  ""^^^^^ 
half  paft  eleven  in  die  forenoon ;  but  there  was  no  payment  wa^ 
evidence  whatever  of  the  time  when  notice  of  the  bill  Sl^rfS^wa. 
being  filed  was  ferved  upon  the  defendant.— •On  the 
other  hand,  the  defendant  put  in  a  receipt  figaed  by 

Za  the         * 
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the  plaitttiffs'  agent  for  the  if  4.  iis.  dated  14th  Dec. 
without  (hewing  at  what  hxDur  of  the  day  the  money 
had  been  paid. — ^The  adion  was  continued  becaufe  the 
defendant  refufed  to  pay  the  cofls  of  the  bill.     ' 

• 

Garrow,  S.  G,,  for  the  plaintiffs,  contended,  they 
bad  a  right  tq  proceed  for  their  cods,  as  the  a&ion  was 
commenced  from  the  moment  the  bill  was  put  upon 
the  file  in  the  King*s  Bench  Office,  and  the  defendant 
had  not  (hewn  the  debt  to  have  been  previoufly 
fatisfied. 


Scarlett,  contra,  denied  that  the  adion  was  com- 
menced till  the  defendant  had  notice  of  the  filing  of 
the  bill  regularly  ferved  upon  him.  The  bill  remained 
upon  the  file  a  mere  dead  letter  during  fuch  time  as 
the  defendant  was  not  called  upon  to  anfwer  it.  There 
was  no  evidence  here  that  the  defendant  had  notice  of 
the  bill  during  any  part  of  the  24th,  and  on  that  day 
he  had  certainly  paid  the  debt. — But  even  if  the  filing 
of  the  bill  was  the  copimencement  of  the  adion,  the 
debt  had  been  paid  the  fame  day  the  adion  was  com- 
menced, and  the  Court  might  prd'ume  that  the  debt 
was  paid  before  the  bill  was  filed. 

Lord  Ellenborough.^I  am  clearly  of  opinion 
that  the  filing  of  a  bill  is  the  commencement  of  an 
adion  againft  an  attorney,  without  notice  being  ferved 
upon  him.  It  follows,  therefore,  that  this  adion  was 
commenced  on  the  24th  of  December  at  half  paffc 
eleven  in  the  forenoon.  Why  am  I  to  prefume  that 
the  debt  was  previoufly  fatisfied  ?  If  the  fad  was  fo^ 
the  defendant  might  have  fhewn  it  by  calling  the  plain- 
9  tiffs' 
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tiffs*  agent  who  received  the  money.    Is  it  not  as  pro-  ,  ^^1' 
bable,  that  he  made  the  payment  after  knowing  that     q^arp^ 
the  bill  was  filed  ?   At  any  rate,  the  onus  lay  upon  him    ?  d  anptlier 
to  prove  payment  before  aftion  brought.  BwrjAMm 

Verdia  for  the  plaintiffs,  with  nominal  damages.    Gent,  one, 

Garrow^  S.  G.,  and  Corwfn,  for  the  plaintiffs. 
Scarleity  for  the  defendant, 

{Actamies,  TurvUU  and  j^^amtn.] 

'      ■ ^>  ■  '  ..      ,         ■  I        n      ^f 

VUg  ToBM  V.  Powell,  7  Eaft.  536. 


Ansley  v.  Birch.  Thurfiiy, 

'  Feb.iS. 

QjRROff^,  S.G.y  for  the  plaintiff,  applied  that  the  AtNusMuiiii 
trial  of  this  caufe  mieht  be  put  off  for  two  days,  ^^  thcpUm- 

o  *  '    '  tiiicannot appl^ 

on  an  affidavit  ftating,  that  a  witnels  had  been  fud-  to  put  off  the 
denly  taken  ill  the  preceding  night ;  but  was  likely  to  from  sk^  * 
be  able  to  attend  on  the  following  Saturday,  ^y&o.I;f 

day  in  the  Sic- 
tiaga  XQ  another* 

Marrjatj  on  the  other  fide,  contended,  that  an  ap«     . 
plication  to  put  off  a  trial  was  never  liftened  to  when 
made  on  the  part  of  the  plauntiff,  who. having  a  con- 
troul  over  his  own  record,  has  only  to  withdraw  it  if 
he  finds  he  is  not  prepared  to  try  the  caufe. 

XiOrd  Ellenborough. — ^Where  the  trial  is  to  be 
put  off  beyond  die  prefent  fittings,  fuch  is  the  rule  \ 
l^ave  obfervedT    The  plaintiff  in  that  cafe  muft  with. 

.  Z3  draw 


334 


CASES  AT  NISI  PRIUS, 


draw  his  record.  Much  valuable  tune  is  thus  faved, 
which  would  be  wafted  in  thefe  applications.  Nor  is 
there  any  great  hardfliip  impofed  upon  the  plaintiflf ; 
for  even  if  I  were  to  make  an  order  to  put  off  the  trial, 
he  muft  pay  cofts  to  the  defendant ;  and,  either  way, 
he  can  bring  on  his  caufe  again  for  trial  with  equal 
facility.  But  where,  from  the  fudden  mdifpofition  of  a 
witnefi,who  maybe  able  again  to  attend  in  the  courfeof 
a  day  or  two,  or  for  any  temporary  reafon,  the  plaintiff 
is  prevented  from  trying  his  caufe  in  its  order  in  the 
paper,  yet  has  ground  to  believe  he  (hall  be  able  to  try 
it  before  the'  fittings  are  over,  it  would  be  too  much 
to  make  him  withdraw  liis  record;  and  I  think  a- 
Judge  at  Nifi  Prius  ought  to  make  an  order  for  the 
trial  to  ftand  over  till  (uch  time  as  the  witnefs  is  likely 
to  attend.-*Let  the  trial  of  this  caufe  be  poftponed  to 
the  day  mentioned  by  the  Solicitor  GeneraL 


Friday. 
Feb.  t9. 


Robins  v.  Gibson, 


Where  a  bin  ii .  HpHIS  was  an  aSion  againft  the  drawer  of  a  bill  of 
funds  which  •  exchange,  dated  at  Buenos  Ay  res,  ijth  Septem- 

there  is reafba«    •         .Q,- 
ablegroandco       OCT  I0I2* 
cxpeA  will  reaob 
the  hands  of  the 

f'b^S^te-  ^^  excufe  the  want  of  notice  the  drawee  was  called 
although  they  do  aud  ftatcd,  that  he  had  no  funds  of  the  drawer  in  his 
u'mtitkd  to  D^  hands  between  the  time  when  the  bill  was  prefented 
hwof.*^^'      for  acceptance  and  its  becoming  due  j  but  he  admitted. 

Where  the  drawer  of  a  Ibreigo  bBl  of  exrhaage  happeni  to  be  in  £oghnd  when  it  becomes  due 
and  is  diihonoredy  it  is  enbu^  for  the  )rar{Nire  of  chattnig  hixn^  to  have  the  bill  jtaotefted,  aad  to 
1^  him  aotice  of  the&£^  of fti diihonor» withjiit cfwrntiiuilciiipt  the  prateft  to  Iflh,  wfead^  •  copj 
«f  it  to  the  place  wbfre  dbs  bill  waa  iinwo. 

CB 
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on  cro&examination,  that  he  had  notice  before  the 
bill  ^vas  firft  prefented,  that  it  was  drawn  on  a  cargo 
of  indigo  and  hides  (hipped  from  Buenos  Ayres  by  the 
drawer ;  that  the  cargo  was  at  that  time  in  the  hands 
of  a  broker  for  fale ;  that  one  JVbitby  was  fo  pay  over 
the  proceeds  to  anfwer  the  bill ;  that  before  the  bill 
was  prefented  for  payment  the  hides  hadi)een  fold  and 
alofshadarifenonthem;  but  the  indigo  was  not  Ibid  ; 
and  that  without  applying  to  Wbhby  oa  the  fubjed^  he 
had  refufed  payment  as  not  having  funds. ' 

Lord  Ellenborouoh  ruled^  that  die  bill  having 
been  drawn  on  expefted  funds^  it  was  neceflary  to 
prove  notice  of  its  diflionour  {a). 

The  pl»ntiff  then  proved  that  a  ^rotdft  wtis  Wgo^ 
larly  drawn  up }  and  r^d  a  lettei*  from  the  defeddant^ 
dated  ill  September  1812^  givitig  the  draW^  nedc£ 
of  the  bill  drawn  upon  him,  and  faying  that  he  wa^ 
going  to  Rio  Grande,  and  when  be  returned  to  thg 
Havannah  would  write  again.  It  was  alfo  proved  xlAi 
the  drawer  arrived  in  England  before  the  bill  was  due, 
and  that  within  the  ufual  time  for  thatpurpofe  a  letter 
was  fent  to  his  houfe,  ftating  that  the  bill  was  dif- 
honoured,  but  not  communicating  the  proteft  or  a 
copy  of  it. 

Puller^  for  the  defendant,  objefted,  that  the  plain- 
tiff was  bound  to  fhew,  either  that  the  proteft  had  been 
fent  out  to  Buenos  Ayres,  or  that  it.  bad  been  regu- 
larly communicated  to  the  defendant  in  England.  This 
being  a  foreign  bill  of  exchange,  a  proteft  was  the 


(«}  Rucker  v.  Hiller  ante  2 1 7. 

Z  4  only 
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1813:       only  notice  of  its  difhonour  knoiom  by  the  cuftom  of 

^RoBiMs      nierchants ;  and  according  to  the  cadence  before  the 

tr.         jury,  no  fuch  notice  had  dther  been  perfonallyscon- 

Oiaaow*     veyed  to  the  defendant,  or  fent  to  the  place  from  which 

the  bill  was  drawn,  where  he  might  have  been  ezpeded 

to  be  found. 

Lord  Ellekborough  was  of  opinion,  that  under 
the  circumftances  of  the  cafe  enough  had  been  done. 
And  the  plaintiflf  had  a  verdid. 


fo  the  enfuing  term  a  rule  to  Ihew  caufe  why  thp 
verdift  ihould  not  be  fet  afide  and  a  new  trial  grante4 
was  refufed,  thp  Cburt  being  of  opinion  it  w^  f^ffi«« 
cient  that  the  bill  was  protefted,  and  that  the  defend* 
ant  had  notice  of  the  h6t  of  its  di&onour,  althovgl^ 
the  proteft  was  not  communicated  to  him.  They  ob- 
fenred,  that  this  gave  him  an  opportunity  of  calling 
for  the  protefl:  if  he  wiihed  to  fee  it* 

.  Garrow^  S.  G.  and  HuJi0n,  for  the  plaintiff^   * 
PulUr  for  the  defendant. 

[Attonucf,  Stokes  ud  XifMewhiU.} 

'     '■     ■   I  '     ■'  '  .,    ■     y       ■      »  I  I  ■■!■  I        ^  ,%  ^ 

t 

ride  Cromwell  v.  Hjiifoo,  s  Efp.  N.  P.  C»L  ;i  i. 


3Lex 
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LEEq.t.  v/BlRRELL.  ^^ 

npHIS  was  an  aaion  of  dfebt  to  recover  a  penalty  of  ^f^^^^ 
iff  I  GO.  for  a^ing  as  a  committee-man  of  the  parifli  miniftered  to  a 
of  St.  MaFtin-in»the*Field8,  being  at  the  fam^  time  a  proper^  ux  by 
coUedor  of  the  property  tax,  S,^t"hfwm 

not  diTdofe  any 
thing  he  leanv 

To  prove  that  the  defendant  was  a  coUeSor  of  th^  mthatcai^cii^, 

r  ^         ^  ^  «         1     i_  V       ««cept  vnth  thwr 

property  tax  at  the  time  in  cjueftion,  the  clerk  to  the  confent.  or  by 
commiffioners  was  called^  and  defired  to  produce  the  cf  Jnrlu]|)eIl^ 
book  contaming  the  defendant'^  appointment*  thTn  fti^^iaea 

«^a  wknefSy  to 
«  l^eevidenceof 

The  wimete  refufed  to  produce  the  book^  or  to  attiaas  within 
apfwer  any  queftion  concemmg  the  defend^int^s  ads  as  torching  the 
coljedpr,  on  the  ground  that  beforeientermg  Upon  his  SST*^"^' 
office  as  clerk  to  the  commiifioners^  they  had  admi- 
niftered  an  oath  to  him,  not  to  difclofe  any  thing  he 
Ihould  learn  in  that  capacity  refpeding  the  property 
tsgc,  ezgept  with  t|ieir  confent,  or  by  force  of  an  ad  of  ^ 
parliament. 

Lord  Ellenborguoh.^  clearly  think  the  oath 
contains  an  implied  exception  of  the  evidence  to  be 
giyen  in  a  court  of  juftice  in  obedience  to  a  writ  of 
fubpcena.  The  wimefs  muft  produce  the  book,  and 
aofwer  all  queflions  refpedbg  the  coUedion  of  the 
tax^  as  |f  no  fuch  oath  hful  \)em  ajlminiftered  to  him« 

The  witnefs  had.  not  brought  the  book  along  with 
}um  I  but  the  pls^tiff  recovered  a  yerdtd  (fubjed  to 
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1813.  the  opinion  of  [the  court)  upon  another  count  of  the 

\^  -      '  declaration^  charging  the  defendant  with  having  a£ted 

«f.  as  a  committee-man  while  he  was  a  coUedor  of  the 

BiRBMtL.  affeffed  taxes. 

^/&/r(!;iand  ^^^^// for  the  plamtiC 

Gartozi^,  S.  G.  and  Richard/on  for  the  defendant. 

[Attorniet,  Wiyhen  and  Finmore.'\ 


EODEN  V.   RCAB. 

Amiipcfbr ,    'T^HIS  was  an  a£Hon  for  money  had  and  received, 
Srkrf^t^*  to  recover  the  fum  of  jf  100,  alleged  to  be  due 

^cnTrfT*    ^^^^  ^^  defendant  to  the  plaintiff  under  the  following 
^Qimty  in  their     circumftailces : 

Mune,  may  be 


^iKfaoiicafiinpw^  Xlje  plaintiff  was  a  coUeSor  of  king's  taxes  in  the 
parlih  of  Drayton  BaffetU  in  the  county  of  Stafford. 
Th(B  defendant  was  a  clerk  to  Mejfrs.  Spooner  and  Att' 
njuood^  bankers  at  Birmingham,  and  Deputy  Receivers 
General  for  the  county  of  Stafford.  According  to  the 
plaintiff's  cafe,  on  the  3d  of  Auguft  1809,  he  paid  the 
defendant  the  fum  of  ^^500  for  taxes,  and  had  a  re« 
cdpt  from  hiiti  for  that  fum.  The  defendant  infifted 
that  the  receipt  was  given  for  that  fum  by  miftakc; 
and  that  he  only  received  ^400,  which  was  all  that 
was  carried  to  the  plaintiff 's' credit 

On 


HILARY  TERM,  53  GEORGE  IIL 

On  the  part  of  the  plaintlfi;  the  recdpt  was  now 
.  offered  in  evidence.    It  was  a  printed  form  filled 
up^   and  was  figned    ^  f(^  Spomer   and  Jttwoady 
^^  Wm.  Read.V 

The  receipt  being  objeSed  to,  on  the  ground  that  it 
had  no  fbmp^  flat,  48  Geo.  3.  c.  141.  f.  1.  Rule  5. 
was  cited,  whereby^  it  is  direfted,  that  dutied  and 
affeflfments  fhall  be  paid  in  a  given  manner  to  the 
Receiver  General,  ''  for  which  payments  the  faid  Re- 
**  ceiver  General  or  his  Deputy  fhallj  give  to  fuch  col- 
^*  leAors,  receipts  in  writings  and  for  which  recdpts 
**  no  ftamp  duty,  fhall  be  charged  or  chargeable,  any 
^^  flatttte  to  the  contrary  thereof  notwitfafbading.^ 

N.  G.  Clarke  for  the  defendant,  ftill  infifled,  that  , 

the  receipt  was  inadmiilible  without  a  flamp,  as  it  was 
given,  not  by  the  Receiver  General  or  his  Deputy, 
but  by  a  clerk  of  Mejfrs.  Spooner  and  Attwood^ 

Lord  £llenborouoh.-~JI/^/.  Spooner  and  Att* 
wood  are  the  deputies  of  the  Receiver  general,  and  the 
receipt  is  figned  by  the  defendant  as  their  agent. 
I  therefore  think  it  is  given  by  them  as  fuch  deputies, 
within  the  meaning  of  the  a&  of  parliament,  and  re- 
quires no  flamp* 

Clarke  then  objeded  that  the  aSion  ought  to  have  ^^^f  ^J* 
been  brought  againft  Spooner  and  Atiwood^  and  not  his  priacipaii,  m 
the  defendant,  as  upon  the  evidence  the  money  had  ruppmanaaioa 
been  received  by  them,  and  he  mufl  be  taken  to  have  ^^^%^ 
paid  over  to  them  the  whole  fum  for  which  the  recdpt  ^J^^^** 
was  given*  »<»«y  ^«^ 

Garrow, 
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Garrowy  S.  G.  c<mtr^,  contended  that  the  j^ioo  for 
which  the  plaintiff  had  not  received  credit  muft  (lill  be 
fuppofed  to  be  in  the  defendant's  hands. 

Lord  Ellenborough.— If  the  objeftion  is  taken, 
I  muft  give  effed  to  it.  The  only  evidence  we  have 
of  the  payment,  is  the  receipt,  and  that  purports  that 
the  money  was  paid  to  SpQoner  and  Attwood.  They 
are  the  perfons  liable,  thei^ore,  if  the  fum  paid  reaUy 
^iQs  jf  500, 

Plaintiff  nonfuited* 

*  Garrow,  S.  G.  and  Heatb  for  the  plaintiff, 

jy.G.  Clarke,  vdA  Brougham  ^t  the  defendant, 

[Attoraies,  Ttcmcrand  JfimiiRj^] 
'   Fide  Puke  of  Norfolk  v.  Worthy,  x  Campb.  337, 


fcnmity,         Whbblxr  v.  Bramah  and  Another,  Aflignecs  of 

BoRMAN,  a  Bankrupt, 

Theiffigneeiof  ^T^HIS  was  an  aftiou  of  covenant  for  rent,  brought 
ifi{inowedhis  '^  againit  the  defendants  as  amgnees  of  a  leafe  of 
^^^l^^  certadn  premires  in  Bunhill  Row,  granted  to  Borman 
S"  tjrifa****^  before  his  bankruptcy;  The  pleas  were  fimilar  to  thofe 
Se'/thTSl^k-    P^^^^^^  ^  Turner  v.  Ricbardfm^  7  Eaft,  335. 

rupccv,  far  the  purpofe  of  preventiog  i  diftreli  paid  the  ixrean  of  rent  diie«  at  the  ftme  time  In- 
timating to  the  bndlord  that  thcy^did  not  mean  to  take  to  the  leafe  unlefs  it  couM  be  advintageoufly 
dlfpoftd  of :  the  effe^  were  foon  alter  fold  and  remored  from  the  premifei :  the  leafe  was  at  the 
ftme  time  mit  up  tofale  by  order  of  die  afHgnees ;  but  there  were  no  bidden  for  it :  they  omitted 
to  return  the  key  to  the  luidkrd  for  near  four  nontha  after:  however,  they  were  not  aiked  far  it, 
and  they  no  otherwise  made  ufe  of  the  premHeig — Hdi^  tha|  t)iey  wfre  not,  uadtr  tbefe  qrcan-» 
(Uppes,^  liable  to  the  kodk^rd  as  idfigiieei  of  the  leafe* 

SormsiAi 
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Borman,  the  leflee,  was  declared  a  bankrapt  26th 
June  1 810,  and  the  defendants  were  chofen  his 
afOgnees  on  the  i8th  of  Auguft  following.  He  pre- 
fented  a  petidon  to  the  Lord  Chancellor  to  fuperfede  ®*^^^* 
the  commifliony  which  was  afterwards  diUoiifled.  On  Af&gnees^of 
the  21ft  May  181 1^  the  bsoikrupt's  effefts  ftill  remain-  Bormak, 
ing  on  the  premifes,  the  plaintiflF  threatened  to  diftrain  ^  .  ^^ 
them  for  three  quarters  arrears  of  rent  due  at  the  pre- 
ceding Lady-day.  To  avoid  the  diftrefs^  Mr.  Dixon^ 
one  of  the  defendants^  accepted  a  bill  for  thefe  arre^rs^ 
and  it  was  then  agreed  between  him  and  the  plaintiflF, 
that  the  leafe  ihould  be  put  up  to  fale^  to  fee  if  it  was 
worth  any  thing,  Dixon  ftating^  that  otherwife  it  was 
not  the  intention  of  the  affignees  to  take  to  the  premifes. 
On  the  28th  of  the  fame  month  the  bankrupt*s  eflfefts 
were  fold  on  the  premifes,  and  cleared  away  by  the 
purchafers.  The  leafe  was  at  the  fame  time  put  up  to 
fale,  by  order  of  the  affignees;  but  there  was  no 
bidding  for  it.  The  key  was  not  fent  by  them  to  the 
plaintiflf  till  the  21ft  of  September  following.  How- 
ever, they  never  made  any  other  ufe  of  the  premifes. 
The  mdenture  of  leafe  remained  all  along  in  the  hands 
of  thelwikrupt's  attorney,  who  had  a  lien  on  it. 

Park,  for  the  plamdflT,  contended,  that  under  thefe 
circumftances  the  defendants  had  made  themfelves 
liable  as  affignees  of  the  term.  In  Turner  v.  Richard- 
/oHy  it  was  held,  the  affignees  of  a  jbankrupt  were  not 
liable  from  the  mere  circumftance  of  puttmg  the  pre- 
mifes up  to  fale  for  the  purpofe  of  afcertaining  whether 
the  leafe  was  of  any  value.  But  here  the  defendants 
had  done  a  great  deal  more.  By  the  payment  of  rent 
they  acknowledged  they  were  liable  as  the  affignees  of 

the 
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the  term^  and  if  tliey  once  took  upon  themfelves  that 

character,  they  could  not  aftertpards  renounce  it-« 

Befides,  ftom  the  length  of  tima  they  had  kq[>t  tht 

waimola^    plaintiflFout  of  pofleffion,  they  muft  be  confideredat 

Aflign«et  of  having  taken  to  the  premifes.    The  commiffion  was 

bI!a^,!L*    ^^^  ^^^  ^  ^^^^  i8io»  and  they  made  no  o£fer  tn 
wunip ,  jgjj^gj,  yp  jjj^  j^gy  ^m  ^j^g  month  of  September  in  die 

f;>Uowing  year* 

Lord  Ellbnborough.-*-!  am  of  opinion  that  the 
defendants  have  done  nothmg  to  render  themfelves 
liable  as  affignees  of  the  leafe  granted  by  the  plaintiff 
to  the  baxduiipt.    Thi^y  paid  rent,  npt  a3  tenants^  bujt 
for  the  ezprefs  purpofe  of  preventing  a  diftreOs,  pro* 
cefting  at  the  fame  moment,  that  they  did  not  mean 
to  adopt  the  term  unlefs,  upon  a  trial  being  made^  it 
ihould  be  found  to  be  valuable.    The  premifes  were 
put  up  to  fale  with  the  plaintiff 's  concurrence,  and  it  is 
admitted  the  defendants  had  a  right  to.  make  this  ex* 
periment  without  incurring  any  peirfonal  liability  to  the 
landlord.    The  only  other  circumftance  relied  upon, 
is  the  deby  to  fend  the  key.    Had  they  refufed  to  de- 
liver it,  they  would  have  been  fubjed  to  an  adion  of 
fome  fort  at  the  plaintiff's  fuit ;  but  the  queftion  here 
is,  whether  the  (imple  omifEon  to  fend  the  key  was 
tantamount  to  entering  and  taking  poffei&on  of  the 
premifes.     I  clearly  think  that  it  was  not ;  and  that 
the  defendants  muft  be  taken  to  have  repudiated  the 
leafe  as  they  had  a  right  to  do. 

Plaintiff  nonfuited# 

Park  and  Marryai  for  the  plaintiff, 

Carrowp  S«  G.  and  Comyn  for  the  defendant.  • 

{Attgniefi  JLtmg^on^  and  Sdwdt^} 
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Calvert  v.  Roberts.  i^nday, 

Feb',  ad; 


npHIS  was  an  aftion  by  the  indorfee  againft  the  Am 

acceptor  of -a  bill  of  exchange,  dated  i5th  March  Sdieto'S^^lT 
1812,  drawn  by  /.  Sfroudy  payable  to  his  own  order  3^"^*^^ 
at  three  months  after  date,  ctpt^ce  md  an 

attempt  toneso* 
tUte  it,  and  ba- 

The  bill  was  accepted  by  the  defendant  for  StrotuTs  Jo^tUf*^ 
ilccoinmodation,  and  then  bore  date  loth  March. 
Stroud  tried  to  negotiate  it  as  it  flood  at  firft,  but 
could  not.  Several  days  after,  he  altered  the  10  to 
16  and  indorfed  it  away. — ^The  objedion  being  takea 
that  the  bill  was  vitiated  by  this  alteration^*-* 

Park  for  the  plaintiff  contended^  that  an  accommo- 
dation bill,  payable  to  the  drawer^s  order,  may  be 
altered  till  it  is  negotiated.  While  in  the  hands  of 
the  drawer  it  evidences  no  contraS  on  which  an 
action  can  be  maintained.  A  bill  for  value  may  be 
altered  before  acceptance,  and  an*  accommodation 
accq>tance  only  becomes  effectual  when  the  bill  is 
indoifed. 

Lo%l  £LJLEKBORouoH.*-^This  bill  wheft  dated  loth 

March  was  a  valid  and  complete  inftrumenr,  framed 

8  according 
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^8*3-  according  to  the  intentioiis  of  the  parties.  Therefore 
Calybrt  *c  date  could  not  afterwards  be  altered,  even  widi 
their  confent.    The  alteration  was  tantamount  to  the 


drawing  of  a  new  bill. 

Plaintiff  nonfuited. 

Park  and  Gafeke  for  the  plaintiff. 

Garrowy  S.  G.  and  Barrow  for  the  defendant; 

[AttomicSy  Jofiejtnd i^crroio.] 


Vldt  Curdwell  v.  Marda,  9  Eaft.  190.  x  Campb.  79. 


Saturdafy 
Feb.  27. 


Rsx  V.  Bab^nett. 


Sie"'rfSr'  T^^  indiftmcnt  charged  that  the  defendant  after 
5  Eiix.  c.  4^  the  making  of  a  certain  a&  of  parliament  made  in 

dlfocmiy  in  the  parliament  of  the  Sovereign  Lady  Elizabeth  late 
rfSTftatut!^  Queen  of  England,  &c.  at  a  feffion  thereof  holden  at 
Whew  it  wu  fet  Wcftminfter,  in  the  county  of  Middlefez,  in  the  fifth 

out  in  an  tnai««  * 

mcnt  aa  pm  by  year  of  the  rcigu  of  the  faid  late  Queen^  entitled^  ^*  An 
judge  ^<ked  to  *^  ad  containing  divers  orders  for  artificers,  labourers, 
tlatoirv^;  ''  fervants  of  hulbandry,  and  apprentices,'*  and  after 

rftiSTrf^iS  ^^  ^^  ***y  ^^  ^^y  ^^  ^^^  enfuing,  to  wit,  on, 
minted  by  the  &c.  and  from  thencc  continually  afterwards,  until  the 
^^'itkr^eT  day  of  taking  that  inquifition,  to  wit,  for  the  fpace  of 
*A^SdS^ttt  four  months  and  upwards,  at,  &c.  did  unlawfully  and 
ttSed  oi*  "buT  ^^^  ^  ^^^  \\iC'rQ,  and  gain,  ufe  and  exerdfe  thf  craft;, 

c.  4.  for  ezerdfinf  t  trtSa  withont  havinf  ferred  an  appcnticcihip,  unkft  the  defeadaBC  if  |iroved  t* 
have  cxerc^  &  tnd«  fot  the  fpece  of  a  mopth. 

my  ftcry 
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myftoyi  and  npaniial  occupitbil  of  a  ptbxtefff  the 
fame  being  a  oraft^  myftery*  and  nadnual  pccupaif on 
uSoi  aqd  exeidfed  within  the  realm  cf  England  at  the 
time  of  making  the  faid  d&  of  parUament,  the  bid  de^ 
fendant  not  having  been  brought  up  ther^  feveo 
years  at  the  leaft  as  an  apprentice,  in  manner  and  form 
as  JA  the  liiid  a€k  pf  parliament  is  mentioned^  contripy 
todie  form  of  the  ^tute  in  fqch  cale  made  and  pro- 
vided^ aAd  ag^inft  the  peace,  &c» 

Scarlett  J  for  the  defendant,  objefted,  that  the  title 
of  the  a£t  pf  parliament  was  mifrecited  in  the  indi£t« 
meat,  and  he  produced  a  copy  of  the  ad  lately  printed 
by  the  King's  Printer,  in  which  it  i$  entitled,  *^  Aa 
**  ad  touching  divers  orders,  &c/* 

Lord  Ellbkboroxjoh  was  about  to  direft  an  ac« 
quitt^,  when  Ru]fh^ad^%  edition  of  the  ftatutes  was 
produced,  in  which  the  title  of  tUs  ad  correfponds 

exadly  with  that  fet  forth  in  the  in(B£hnent. 

> 

ScariM  (till  mfifted  that  the  tree  title  of  the  ad 
muft  be  fuppofed  to  be  given  in  die  copy  pnnted  by 
the  Eng's  Printer. 

Lord  Ellbnborouoh  faid,  that  in  cafe  of  a  recent 
ftatute,  he  fhould  have  aded  upon  the  copy  printed  by 
the  King's  Printer ;  but  with  regard  to  a  ftatute  of 
Queen  Eliflibeth,  he  fliould  confider  Xi(^i&i^  to  be 
coBxed,  tHi  the  contrary  was  proved  by  an  e^aminatia^ 
of  the  parKamentJolL 

It:  appeared  in  evidence,  that  the  defendant,  who 

waA4  Jew  old  dothefman,  within  the  period  of  time 

Voi..ni»  A  a  mentioned 
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mentioned  b  the  ind!£bient,  fet  up  a  prmdiig  prefi  ut 
j[^j^^  his  houfe,  and  printed  a  Hebrew  alnumack  {  but  Acre 
V.        was  nothing  to  (hew  how  long  he  had  been  employed 
Barnitt.  in  doing  fo,  and  the  work  might  have  been  d(Hie  ini 
the  courfe  of  a  few  days. 

Scarlett  infifted  that  the  defendant  was  entitled 
to  an  acquittal,  as  he  had  not  been  proved  to  have 
exercifed  the  trade  for  the  fpace  of  one  month/  The 
ftatute  forUds  the  exercifing  of  a  trade  without  having 
ierved  an  apprendcefhip,  ^^  upon  pain  that  every  per- 
''  fon  willingly  offending,  or  doing  the  contrary,  fliall 
^^  forfeit  and  lofe  for  every  default,  forty  flutlings  for 
^'  every  month/'  Therefore  tin  die  trade  had  been 
exercifed  a  month,  there  was  no  default,  andno  penalty 
was  incurred. 

Camw,  S«  G.  rmtfr^,  contendedy  that  the  aft  wa^ 
violated,  and  an  indiOable  ofiisnce  was  committed  by 
exercifing  the  trade  in  any  one  inftance  without  having 
ferved  an  apprenticefliip ;  that  a  difcretionary  puni(h« 
ment  might  be  inflided,  as  la  cafe  of  other  mifde* 
meanors ;  and  that  even  if  the  punifhnijent  were  con* 
fined  to  the  penalty,  that  might  be  apportioned  accord* 
Ing  to  the  length  of  dme  th^  jury  fhoold  ipd  the  trade 
had  been  exercifed. 

Lord  ELLSKBOROtTGR.-^Iam  of  opinion,  that  until 
the  trade  has  been  illegally  exercifed  for  a  mondi,  no 
indidable  offence  has  been  committed.  Thedefiendant 
is  therefore  entitled  to  a  ver<Kd  of  acqimtal. 
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Garrvw^  S.  G.  and  Hart  for  the  plaintiff. 

Scarlett  and  Beard  for  the  defendant. 

[AttoraitSf  J0nes  tad  TfiMCi![ 
Fide  Cunningham  «.  Watfon  «/tf#349. 


meat. 


Dale^.  Birch  and  another.  Sheriffs  of  London. 

npHIS  was  aii  adion  for  money  had  and  received,  to  After  t  ntun 

recover  the  fum of  ^^49,  which  the  defendants  had  ILIt^e  JLtj' 
levied  under  a  writ  oi fieri  facias  at  the  plaintiff's  fuit.   'i]^^V,2k 

to  u  tBoxm. 

The  plaintiff's  counfql  merely  gave  m  evidence  an  i^d'^iaved* 
examined  copy  of  xh^fi.fa.  and  the, defendants'  re-  J^^Jty- 
turn,  ftating  that  they  bad  levied  the  ^49. 

Parky  on  the  other  fide^  faid  this  a£lion  had  been  de- 
fended to  try  the  quqftion,  whether  the  fheriffs .in  every 
cafe  are  bomid  to  run  in  fearch  of  the  plaintiff  to  pay 
him  the  money  levied.  He  was  inftruded  be  (hould 
be  able  to  prove  in  this  cafe,  that  as  foon  as  the  money 
had  been  levied  and  paid  into  the  ofEce,  the  plaintiff's 
attorney  had  notice  that  he  might  receive  it  at  any 
time  when  he  fhould  call  or  fend  for  it.  Hie  refufed, 
however,  to  do  either,  and  before  making  any  demand 
.  of  payment  vexatiouily  commenced  this  aftion.  But 
if  the  fheriffs  were  liable  to  be  haraffed  with  fucfa 
a^ons,  they  might  be  ruined  in  performing  the  duty 
A  a  a  of 
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ctfthdroffice.    How  could  dieyidl  where  the  plamdff 
to  be  foimd  ?    He  nnght  not  even  be  within  their 
bailiwick^  but  inadiftaotinrt  of  the  world.     If  tliej 
BncH      were  Ihble  to  an  adion  after  demand  of  payment  once 
^J^^*  made, — till  then,  they  were  to  hold  the  money  to  an- 
fwer  the  exigency  of  the  writ. 

Lord  EixsNBORouGH.. — ^Where  any  vexations 
proceedings  are  inftitutedagamft  the  fherifis,  the  court 
will  proted  them.  Upon  the  hiQs  ftated,  I  think  the 
court  would  have  flayed  this  aftion,  and  perhape  fome 
application  for  relief  may  ftill  be  made  with  effed. 
But  fitting  here,  I  can  only  confider  whether  the  adion 
fai  point  of  law  is  maintainable,  and  I  make  no  doubt 
that  it  is.  Upon  the  flierifis'  retum>  the  ^£"49  was 
certainly  money  had  and  received  by  them  to  the 
plainti£F*s  ufe ;  and  as  it  had  never  been  tendered  to 
hira,  he  had  fbidly  a  right.to  bring  an  adion  to  re- 
cover it,  without  any  previous  demand  of  payment. 

The  plaintiff  had  a  verdift ;  and  it  was  fuggefted  on 
Us  behalf,  that  payment  had  repeatedly  been  demanded 
f>f  the  officer  who  had  made  the  levy  before  the  a£tioft 
was  commenced. 

Jervu  and  Campbell  for  the  plaintiff. 

Park  and  Andrews  for  the  defendant. 


Smitit 
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Smith  and  another,  AfTignee^  of  'Williams^  a  Monky^ 
Baxikrupt^  v.  Currie. 

'pHIS  was  an  aftion  of  trover  againft  the  ffienff  of  ^SaT/hu  ^ 
Hertfordlhire,  for  taking  the  bankrupt's  goods  in  "^^^^ 
execution,  on  the  20th  of  November  lad;  and  the  habit  of  aUmg 
queflion  was,  whether  an  ad:  of  bankruptcy  hail  been  ^ade^° 
committed  before  that  day.  i^er^^^'not 

comiriit  n  aot  of 
btnkniptcVi  if 

It  appeared  that  Williams ,  who  was  a  wine  and  hw  intent  be  to 
fpirit  merchant  at  St.  Alban's,  owed  a  funi  of  money  S^  at  ^ll^Sur, 
to  a  carrier  of  that  town.    The  carrier's  colleaing  Se  "^^^^ 
clerk  had  been  in  the  habit  of  making  his  rounds  "WwughAe 

1  •  1      1      '    I  .  .  1  creditor  be 

between  orte  and  two  o  clock,  which  was  the  time  thereby  dciayeU, 

when  Williams  dined.     In  the  month  of  Odober  FTi/* 

Uams  told  his  fervants  that  the  clerk  was  extremely 

troublefome  in  calling  for  money  at  that  hour,  and 

defired  that  he  might  be  denied  to  him.     The  clerk 

called  twice  afterwards  between  one  and  two  to  de» 

mand  a  debt  due  to  the  carrier ;  JVilliams  was  in  the 

hbufe  both  times  ;  but  his  fervants  faid  he  was  fr^ 

home.    They  afterwards  told  him  what  they  had  done, 

and  he  did  not  difapprove  of  it. — He  continued  ac* 

ceffibie  to  his  other  creiditors  at  bufmeis  hours  till  after 

the  execution. 

Parky  for  the  plaintiff,  contended,  that  the  denial 
to  the  carrier's  clerk  was  a  clear  ad  of  bankruptcy  in 
Williams^  as  his  creditor  was  thereby  delayed* 

Aa3  Lord 


CUAJUJb 
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1813.  Lord  Ellsnborough.— The  queftion  is,  whether 

^Smith      *^  ^^^^^  ff^Wiams*s  intent  to  delay  a  creditor  when  he 

and  another,  ordered  himfelf  to  be  denied*    If  his  objeft  was  'merely 

AiBgnees  o^  to  eat  his  dinner  in  peace  and  quietnefs,  he  committed 

a  Bankrupt,  00  zQ.  of  bankruptcy  by  excluding  a  creditor  while  he 

was  fo  employed.    Bankruptcy  the  law  confiders  a 

crime,  and  the  intention  of  the  a&  muft  be  examined. 

A  fimple  denial  to  a  creditor  is  not  enough  to  make 

a  trader  a  bankrupt.    He  may  not  only  order  himfelf 

to  be  denied  at  unfeafonable  hours  in  the  night ;  but 

in  the  courfe  of  the  day  when  he  is  taking  his  meals, 

and  on  other  occafions  which  may  be  eafily  imagined, 

be  may  refiife  to  fee  his  creditors  without  meaning  to 

delay  them,  and  therefore  without  committing  an  ad 

of  bankruptcy,  although  they  Ihould  for  a  time  be 

delayed. 

Plaintiffs  nonfuited. 
Pari  and  Efpinafe  for  the  plaintiffs. 
Garrcwj  S.  G.  and  Gurney  for  the  defendant. 

[Attoratci,   fTooiUhou/e  and  Auberjf,] 


yide  Robertfon  v.  LiddeD,  9  Eaft.  487.    Holroyd  y.  Gwynne, 
a  Taunt.  176* 


La 


This  was  an  aftion  of  affumpfit  to  recover  the  value  *'ft^*^ 
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La  Nbuville  and  Another  v.  Nourse  and  Another.  TwS^j. 

March  »• 

nPHE  plaintiffs  had  fold  the  defendants  ten  dozen  of  when  aeur. 
Burgundy^    in  about  a  twelvemonth  after,  the  SS^t';'*^^ 
<lefendant8  applied  to  have  it  exchanged  for  the  like  ^^^^^^^ 
•quantity  of  Champagne,  a  wine  then  at  the  fame  price,  np^j  ^n> « 
The  plaintiffs  agreed  to  this,  and  the  exchange  took  (bm^  dme  after 

place.  When  the  Burgundy  was  fent  to  the  defendants,  SSS^- 
it  was  of  the  firft  quality  and  in  the  beft  condition;  ^?*«!LJ'^^ 

•  «•  1.  rif  •      r  Wine  of  a  differ- 
but  when  It  was  returned,  it  was  found  to  be  qmte  four  ent  defoipcion ; 

and  only  fit  to  be  ufed  as  vinegar.  Zmviunoim^ 

{^edwarrantTon 
Ttht 
ato 

of  the  Champagne,  or  a  compenfation  for  the  bad  con-  *«  ftat*  ©f  the 
dition  of  the  Burgundy.    The  declaration  contained  a  of  theexchan^, 
great  number  of  fpecial  counts,   alledging  different  k"had1h^n*be"^ 
promifes  on  the  part  of  the  defendants,  that  the  wme  fj^^.q^^tefour, 

•  .  *^  ,  .  '  the  wine  mer- 

retumed  was  m  good  condition;  but  there  was  no^ch»thadno 
endence  of  any  exprefs  promife  by  them  upon  the  p^f  lhz7\hT^ 
fubjea,  or  of  any  reprefentation  refpe6Ung  the  con- Jeterbr^^^^^ 
dition  of  the  wine.  ^;:^X 

tife  a  fraud. 

Lord  Ellenbo&ough  faid,  he  was  of  opinion  that 
without  evidence  of  an  exprefs  warranty,  or  of  dire£k 
fraud,  the  adion  could  not  be  fupported,  and  that  the 
maxim  of  caveat  emptor  applied  to  this  cafe. 

Plaintiff*  nonfuited« 

GarroWf  S.  G.  and  Abbott^  for  the  plaintiff*. 

Park  for  the  Defendant. 

[Attorniea,  BwiU  and  HiUyaTd,'\ 

yUk  Farkinfon  v.  Lee^  3  £aft.  514. 

Aa4  Read 
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Jp^'  Read  v.  Hutchinson* 

Mudi  ft. 

whtre  gaodn      HTHIS  tvas  an  a£boii  of  indebitUtis  iifiiinibfit  fdr  fioodi 


pridforbyE/t  fold  and  defivered. 

iUloo  P*  with- 
out recourft  on 

the  buytr  incafiB      xhe  foUovmg  is  a  COPY  of  thc  ble  note : 

o£  Its  not  being  "  *' 

ut'^'^J^n    "  ^^^^  ^'^^  account  of  Mn  James  Read, 
ht\  netXbfe  •  «<  To  John  Hutchinfon^ 

^^itatT"  ^*  Seven, pipes  Guernfey  red  vine,  tx.  Prince  ke* 

^u^i^c^tbe  ,,  g^^j^  ^j  ^^^^  p^r  pipe,  as  they  He  in  the  London 

««^  ««  dock.    To  be  paid  for  by  Mr.  Edward's  bill  on 

<^  Mr.  P.  Young  of  ^^"328.  isx*  due  in  December 
^^  nejtt,  without  recourfe  on  the  buyer  in  cafe  of  it| 
f«  )ttot  being  paid." 

The  wines  were  immediately  transferred  in  the 
London  docks  to  the  defendant,  and  he  gave  the  bill 
upon  Young  in  payment. 

The  plaintiff's  cafe  Was,  that  this  bill  was  diflionoured 
^hen  due,  and  that  the  defendant  at  the  time  of  die 
fale  perfe&ly  well  knew  it  was  worth  nothing,  and  had 
deceitfully  reprefented  it  as  an  available  iecurity.  Tht 
defendant  it  was  contended  was  therefore  ftill  b'able  to 
pay  for  the  goods*  £x  parte  Dickf(»i»  6  T.  R.  142. 
£z  parte  Blackburn,  10  Vef.  Jun.  104.  Owenfon  v. 
Morfe,  7  T.R.  64.  and  AnonymouSf  12  Mod,5i7f 
wtre  referred  tp  as  in  pcMnt. 

lord 
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Lord  Ei  LENBORouoH.— I  am  of  opinion  this  zQion       i8i3. 
cannot  be  maintained*    If  there  be  any  contra£t  be-   ^   R«An^ 
tween  thefe  parties,  it  is  that  evidenced  by  die  broker's         v. 
note ;  and  accordkig  to  that,  the  wines  wtre  Mot  to  be  HOTcttwii* 
paid  in  money,  but  were  to  be  bartered  againft  a  bill 
of  exchange^  and  it  was  exprefsly  (tipitlated,;  tfthrlth^  # 

buyer  was  not  to  be  liable  in  cafe  the  bill  ih6tild  be 
dilhonoured*  Therefore  he  neVer  was  indebted  to  the 
plaindff  for  the  price  of  the  wines,  and  the  law  caimoi 
imply  a  promife  on  his  part  to  pay  for  them.  If  the  . 
t6tktn£t  is  altogether  refcinded^  there  h  no  fale:  The 
defendant  is  not  a.  purdiafer  of  the  goods,  but  a  pen.  • 
fon  who  has  tortioufly  got  poffeffion  of  them.  If  he 
knew  at  the  time  tliat  the  bill  was  worth  nothing,  I 
think  he  is  anfwerable  to  the  plaintiiF  to  the  amount  of 
the  value  of  the  goods ;  but  this  is  not  the  proper 
remedy.  The  plaintiff  fliould  faave  brought  trover,  or 
an  adion  of  deceit. 

Haintiff  nonfttited. 

Pari  and  Storks  for  the  plaintiff. 

Garrow  for  the  defendant. 

[ Attornifty  Saggen  and  Skemodd,  ] 

'■  '  ■  

Vide  Thoinpfon  v.  Bond,  i  Campb.  4. 


Akhitt 


ii4  CASE8-  AT  mSi  PRIUS^ 


JJ^^^J^'  Amkstt  t>.  CAKSTAias  and  Aaotber. 

VHiertaihipii   ^HIS  was  w  a£tioii  for  the  phintiflrs  wages  and 
2^^^S^g<,^  dHborfements  as  mafter  of  the  fliip  ulirfy  Caftk^ 


imai^^^-  of  which  the  defendants  were  alleged  to  be   the 

ttr  emiilayad  by    OWneiS* 
tnnnadioaftr 

hSlSJ^^'  In  Auguft  1810  W.  Mqffon  was  fole  owner  of  the 
^^  themvi^  veflel  in  queftion.  '  At  that  time  he  borrowed  the  fum 
of  jf  15,000.  from  the  commiffioners  appointed  by  an 
ad  of  parliament  to  grant  loans  for  the  relief  of  per- 
fons  in  made.  The  defendants  became  his  furetics  to 
government;  and  for  their  indemnificaticxi  he  tranf- 
ferred  to  them  (amongft  other  things)  the  legal  title 
to  the  fhip  Airly  Cqftle.  She  was  regiftered  in  the 
pwt  of  London ;  but  happened  then  to  be  at  Portf* 
mouth.  Mqffon  executed  an  abfolute  bill  of  fale  of 
the  veflel  to  the  defendamts,  for  the  nominal  con- 
fideration  of  10/.  This  was  lodged  at  the  cuftom* 
houfe,  and  a  few  days  after,  an  indorfement  was  made 
on  the  certificate  of  regiftry  according  to  the  regifter 
a£ls«  At  the  fame  time,  a  mortgage  deed  was  executed 
conveymg  the  veflel  to  the  defendants  for  their  indem« 
nificadon,  and  containing  a* covenant  to  re-transfer 
her  to  Majpnu 

Ttie  plaindff  had  previoully  been  employed  by 
Majfm  as  mafter  of  the  Airly  Cqftle.  He  had  no 
direft  informatioa  of  die  above  tranladion;  but  the 
indoried  certificate  of  regiftry  was  delivered  to  liim^ 

8  which 
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vUch  fhewed  that  the  defendants  had  become  the       ^Big, 
T^ftered  owners*    He  was  never  introduced  to  them,     ANjaxr 
or  received  any  orders  from  them,  or  had  any  com-       *  «/• 
munication  with  them  refpeding  the  concerns  of  the  ^"1^^^^. 
ibip.     On  the  contrary,  he  continued  to  correfpond 
with  Majfon  as  his  owner.    Soon  after  the  transfer  he 
failed  to  the  Weft  Indies,  and  thence  to  the  Havannah, 
from  which  he  brought  home  a  cargo  to  England. 
During  the  voyage  he  received  Mqffbn^  inftruftions 
for  his  condud ;  and  on  his  return  he  gave  the  docu- 
ments for  receiving  the  freight  xx^Maffan^  who  received 
it  accordingly,  and  applied  it  to  his  own  ufe.    It  was 
for  the  plaintiff's  wages  and  diiburlements  during  this 
voyage  that  the  action  was  brought*    Soon  after  the 
Ihip's  return  (he  was  broken  up  as  unfervigeable,  with- 
out having  been  taken  pofleffion  of  by  the  defendants, 
who  never  derived  any  benefit  from  her  earnings  or 
proceeds* 

Garrowy  S.  G.  maintained,  that  under  thcfe  drcurn* 
ftances  the  plaintiff  was  entitled  to  recover.  The  de- 
fendants were  the  legal  owners  of  the  fliip ;  they  were 
entitled  to  receive  her  freight ;  and  they  might  have  < 
difpofed  of  her  as  they  thought  fit.  They  were  there- 
fore  liable  to  tbofe  who  fupplied  her  with  ftores,  or  ^ 
were  employed  in  navigating  her.  Could  it  be  doubted 
that  an  aftion  might  have  been  fupported  againft  the 
defendants  at  the  fuit  of  a  perfon  who  repaired  the  (hip 
after  the  transfer  by  the  captain's  orders?  Such  a 
perfon  might  unqueftionably  refort  to  the  legal  owners, 
and  was  not  bound  to  inquire  whether  they  were 
mortgagees  or  truftees,  or  were  beneficially  and  ez- 
clufively  interefted.    If  the  .captain  might  give  an 

action 


€!A6£8  AT  mst  ^KlMB, 

iL^doh  againft  the  defcfldants  to  a  ftran^r,  he  furdj 

AwETT^  itiight  maintain  one  himfelf.    The  indorfed  certificate 

t.         of  regiftry  informed  him  of  the  change  of  title.    From 

widino^  the  moment  of,the  trantfer  the  defendants  muft  M 

ccmfidered  as  his  employei^^  and  Maffhn  was  merely 

their  agent. 

Lord  £LL£NBo&ouGH.<»^We  are  here  to  tonfider, 
%iith  whom  has  the  plaintiff  contra€ked?  There  is 
Oi^prefs  privity  of  contra^  between  him  and  Maffotu 
Hie  legal  ownerihip  of  the  (hip  thus  becomes  immiUi 
t^riali  The  transfer  of  the  title  to  the  defendants  did 
not  at  all  tSt&.  the  relation  fubfifting  between  Ma£m 
and  the  plaintiff.  The  plaintiff  was  employed  by 
Majfan  originally,  aiKl  contmued  to  treat  him  as  his 
eniployer  throughout.  What  right  then  can  he  haye 
tb  refort  to  the  defendants  ?  It  might  as  well  be  faid^ 
that  if  I  mortgage  my  eftate,  my  fteward  who  con* 
tinues  to  manage  it  for  my  benefit,  may  maintain  aii 
adion  for  work  and  labour  againil  the  mortgagee. 
Title  has  nothing  to  do  with  thefe  cafes.  We  muft 
look  to  the  contrad  between  the  parties. 

Plaintiff  ncmfuited, 

Garrmf^  8.  G.  and  Rkbardjhn  for  the  plaintiff. 

Pittrkj  Abb9ti^  and  Campbell  for  the  defendam, 

[Attoraiei,  Sherwood  tod  Grander  ^  CS»J 


JP^Wefterdell  r.  Dale,  1  T.R.3Q6.  Young  ▼.  Brandcr, 
t£aft.io.  Trewhella  ▼.  Rowe,  11  £«ift,  435,  Frazer  t. 
Marcbi  15  Eaft.  238.  1  Ounpb.  5x7. 

FOMIN 
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FoMW  V.  O^w^Lh  and  Anotber,  SS§&5. 

'pHE  declaration  ftated  that  the  plaintiflfwaspoflcffed  J|;2SS^iiot 

of  a  Ihip  called  the  Wafafy^  and  divers  goods  on'  Jj^^  ■» 
boiurd  her^  which  he  was  about  to  fi^nd  on  a  voypge  leaingtokte 
from  London  to  Gottenburgh  and  Peterfburgh ;  that  Z!i^^ 
fior  tfie  better  fecurity  of  the  faid  adventqre  from  cap-  J'JS^JJ^^SIS 
ture  or  detendon  by  die  enemies  of  our  Lord  the  King, 


he  intended  to  caufe  certain  fimulated  papers  to  be  no  direaian  ftr 
put  on  bos^d  die  laid  fliip,  importing  her  to  have  failed  SSaS^hh^ 
with  the  faid  goods  from  the  port  erf  Angro  in  tha  ^  ^J^^^. 
Weftem  IQands^  whereof,  the  defendants  had  notice^j  otedtothtm 
and  that  in  confideration  that  he  employed  them  aa  wenwmto. 
bis  agents  to  pro(:ure  infurance  to  be  efFefted  for  him  voyjj^  "  ^ 
of  the  fum  of  if  1,500.  upon  the  faid  fhip,  and  i?5oo«  ^J^JlJ^mM? 
upon  the  faid  goods,  they  undertook  to  procure  to  bie  «»  cMiying 
inferted  in  the  policy  or  policies  of  infurance  fo  to  be  and,  tL  ^^' 
effeded,  leave  for  the  faid  (hip  to  carry  fuch  fimulaled  ^^^^q^ 
papers*    The  declaration  then  alleged,  that  although'  ^~^^ 
the  defendants  effe£ted  the  policy,  they  neglefted  to  >t:-7W,ti«io 
procure  fuch  leave  to  be  inferted  in  it ;  that  the  ihip  be  nuimiiiiad 
and  goods  were  captured  during  the  voyage ;  and  that  JSa^t**  ^ 


from  the  fimulated  papers  being  on  board  without  fuch  ^^^^j^JSL 
leave,  the  plaintiflF  was  prevented  from  recovering  the  *«  prcmiunn 
fums  infured  from  the  underwriters.    There  was  an-  tmy  u!^  kT 
edier  count  in  the  declaradon,  for  omitting  to  include  ^^fbTi^a^ 
k  the  policy  the  premiums  of  idfurance  and  the  jJin^IheS^' 

dudes*  the  aflured  wcf* 

ootdunnifiedby 
.til-        '  -* 

This  is  the  policy  of  infurance  mentioned  in  OJivell 
ifnd  mwtber  v.  Vigm^  1$  Eqft^  70.  where  the  Court 

decided^ 
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decided,  that  the  aflured  on  a  policy  on  fliip  not  hav« 
ing  leave  to  carry  (imulated  papers,  cannot  recover  for 
alofs  by  capture,  if  it  appear  by  the  fentence  of  the 
foreign  prize  court,  that  one  of  the  caufes  ftated  for 
the  condemnation  "was  the  carrying  of  iimulated 
papers  (a). 

The  defendants  were  the  faifurance  brokers  who 
effe&ed  the  policy,  and  who  brought  the  former  a^on, 
averring  the  intereft  to  be  in  the  prefent  plaintiff,  a 
Ruffian  fubje^l  refident  at  Peterfburgh. 

It  was  now  proved  that  E.  Pindar ^  the  captain  of 
the  Wailily»  had  firft  fome  verbal  converiation  with 
the  defendants  concerning  the  infurance,  in  which  he 
informed  them  he  was  to  carry  fimulated  papers.  He 
afterwards  fent  them  the  following  written  inftruOions: 

««  Meflrs.  Ofweli  &  Selby. 
"  Gentlemen, 

^  In  a  late  converfation  on  the  fubjed  of  effefting 
**  infurance  on  my  (hip,  and  the  refunding  £600. 
^'  which  I  had  paid  into  the  hands  of  Mr.  Selby 
*^  through  Mr.  Biihop,  in  which  you  were  kind 
'^  enough  to  acquiefce.  ,  In  confequence  whereof, 
^t  ^f^it  on  you  with  the  particulars  of  infurance  of 
^*  ^£"1,500.  on  the  brig  Waffaly,  formerly  the  Elbe 
^*  of  Hull,  George  Weyer,  mafter,  from  London  to 
^'  Gotcenburgh  and  St.  Peterfburgh,  with  or  without 
«<  convoy,  againft  the  dangers  of  the  feas,  enemies,  &c« 

— *^  ^500.  on  goods.  Do.  Do. 


(2i)  See  alfo  Hoxneyer  v.  Luflungton,  15  Eaft.  46. 
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— -^^  if  600.  on  the  faid  brig  againft  fdzure  after  her  iSi  j. 

•*  arrival  at  Pruffian  port.  Foim^ 

»-<^  jf 2,6oo.--*This  fum  to  be  infured  with  fre^  m. 

•^  mums  and  duties^  by  which  you  will  obfige,  Oiwitt   - 

"  Yours,  &c/ 
*^  London,  ai  April  1810.'^ 


$$ 


Topping,  for  the  plaintiff,  contended,  that  the 
brokers  were  clearly  bound  to  infert  a  claufe  in  the 
policy,  giving  leave  to  carry  fimulated  papers  j  and 
as  they  had  difobeyed  pofidve  inItru£dons  t(y  include 
the  premiums  and  dudes,  they  muft  make  good  the 
lols  on  this  fcore,  which  amounted  to  if  350. 

Lord  Ejllenborough. — I  do  not  think  the  de» 
fendants  are  liable  on  the  firft  ground,  as  the  written 
inftrudions  are  lilent  concerning  fimulated  papers. 
Notwithftanding  the  prior  converfadon,  the  captain 
might  have  refolved  not  to  carry  any ;  and  if  he  was 
to  carry  them,  it  did  not  follow  that  he  wtflied  a  leave 
for  this  purpofe  to  be  inferted  in^  the  policy,  having 
faid  nothing  upon  the  fubjeft  when  he  gave  the  par* 
ttculars  of  the  infurance.-— For  omitting  to  include  the 
premiums,  the  defendants  would  certainly  be  liable  if 
the  plaintiff  had  thereby  fuftained  any  damage;  but 
the  Court  has  decided  that  he  was  not  endded  to  reco* 
ver  upon  the  policy,  and  he  would  not  have  been  in 
a  better  fituadon  if  the  premiums  had  been  included* 
As  to  the  firft  complaint,  there  is  a  lob  without  an 
injury ;  as  to  the  fecond,  there  is  an  injury  without  a 
lofs.  I  am  therefore  of  opinion,  that  on  neither 
ground  can  thea^on  be  maintained. 

The 
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i*^i*  Tb4  pIfiiAtiff*,  bQwevcr,  i«govere4  a  verdid  £our  a 

^iFoMiK*    balance  of  ^4,  admitted  tQ  b^  due  to  him  i^^  * 

TT.        account  rexkkred  by  the  4e&iulam8« 
Oqwsu 

and  anot  or.       Taping  aud  Marryat  for  the  plaintiE 

Garrow^  S.  G.  and  P^ rJ(  for  the  defendant* 
(A«x«w,  MkMwk  Ontfim.}^ 


Vide  Wakinfon  «.  Cowrdalc,    i  Efp.  Rep.  74.     Webftcr  v« 
l^e  Taftet,  7  T.  R*  157.    Comber  v,  Anderfon,  i  Caxnpb.yij. 


COURT  OF  COMMON  PLEAS. 


SITTINGS  AT  WESTMINSTER. 


II   1 1  III  I 


Bd^HOP  AK0  OTittR9  V^  WAREt 


namfteroTi  ^HIS  was  an  a£tion  on  the  cafe  for  not  delivering 
^^ST^  .       goods  according  to  a  bill  of  lading,— with  a  count 


ftrwhizfig»,if  ja  trover. 

thfconfign— 
the 


^\SL^^     The  plaintifis  fliipped  at  Hull,  on  board  a  vefiel 

d^fl^^«^    belonging  to  the  ddfendant,  a  padciage  of  files,  to  be 

canied  to  London.    The  hill  of  lading  waa  in  the 

ufual  form,  ftatiug  that  the  goods  were  to  be  delivered 

on  payment  of  freight.    When  the  vefiel  had  arrived^ 

10  and 
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and  was  moored  off  Cuftom-houfe  Quay,  the  plaintiffs 
fent  a  barge  for  their  goods^  which  they  required  to  be 
put  over  the  ihip's  fide  into  the  barge,  at  the  fame  time 
tendering  the  freight*  The  captain  infifted  upon  his 
right  to  wharfage  as  well  as  fceighli  and  refufed  to 
deliver  up  the  goods  till  the  wharfage  was  paid. 

It  was  now  proved,  by  way  of  defence  to  the  adion, 
that  when  goods  are  put  over  the  (hip's  fide  after  fhe 
is  moored  at  the  wharf,  half  wharfiige  is  ufually  paid 
by  the  confignee,— -which  was  contended  to  be  a  i^ea« 
fonable  demand,  as  the  goods  derive  a  benefit  from  ^e 
ibip  being,  moored  at  the  wharfj ,  aldKMigh  they  are  not 
adually  landsd  there; 

Sir  Jambs  MAK£ff!tLD;*-«If  the  goodd  are  not 
Ia44«K^  aizotnpettfatibnmtaftbeiMiefet  tfad  benefit 
derived  from  the  wharf,  by  the  dwtier  of  the  ffipi 
Thegoodsrcalindt  be  fcibje&ed  to  thin  charge,  mbrd 
ihaii  ta  mwy  others  whiefa  aire  incurred  by  the  ikip  in 
the  courfe  of  the  voyage.  According  I6  ftbe  bST  of 
lading,  the  goods  in  queftion  were  to  be  delivered  on 
paymait  of  frciglit.  The  dsfmdarity  themfbi^^  c6uld 
have  BO  right  ^  detain  theih  for  wh^age* 

The  plidritiffs  had  sT  vertfia. 

Sbepberdy  Vaugban^  (Serjts.)  and  Brougham,  for  the 


*y6 


Sejf  and  Pell,  Serjts.  fot  the  defimdant. 


fnde  ^ycdi  ▼.  Hay,  4  f .  R.  260. 


VoL.m. 
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I«»  CASES  AT  NISI  PRIUS, 


SITTINGS  AT  GUILDHALL. 
Coram  Gibbs,  L 


TueOay,  KsRRISON  t/.  COOKE^ 

F«b.  J13. 

Where,  up<»  an  T^HIS  was  an  zCdon  againft  the  acceptor  of  a  bill  of 
\^t^^^^  exchange,  drawn  by  J.  S.,  papbic  to  his  own 

tot J^fcT  **r  order,  and  indorfed  by  him  to  the  plaintiffs. 

aient  to  the  tc- 

P^ed^^y       l^e  defence  was,  that  th;e  bill  had  been  accqyted 

&^Ilir^  dif-  n^^^ly  for  thfe  accommodation  of  J.  S. ;  that  the  plain- 

charged^M^  tiff  was  awdTc  of  this  circumlbuice ;  and  that  upon  the 

grren,  without  bill  becoHiing  due,  he  gave  time  to  J.  S«,  without  the 

^^^^b^  concurrence   of    the    defendant.     Laxtom  y.  Peat, 

X'k^^^  «  Campb.  185.  was  dted  as  in  point. 

khedbeenac- 

dm^eacoom The  fads  relied  upon  were  proved ;  but  it  finther 

appeared,  that  when  the  bill  became  due,  the  plaintiff 
prefented  it  for  payment  to  the  defendant,  who  pro- 
mifed  to  pay  it. 

GiBBs,  J. — Admitting  Laxton  v.  Feat  to  be  taw, 
of  which  grave  doubts  have  been  entertained,  the  pre- 
fent  cafe  may  be  diftinguiflied  from  it.  Lord  Ellen- 
borough's  decifion  there  proceeded  upon  the  ground 
that  the  drawer,  according  to  the  imderilanding  of  the 
different  parties  to  the  bill,  was  confidered  as  primarily 
9  liable^ 
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liable^  Sind  was  in  the  firft  inftance  looked  to  for  pay- 
ment. But  here,  payment  is  demanded  of  the  acceptor 
when  the  bill  becomes  due,  and  he  then  promifes  to 
pay  it.  This  ihews  that  he  was  held  liable  as  in  the 
common  cafe  of  the  acceptor  of  a  bill  of  exchange ; 
and  I  am  of  opmion  that  he  was  not  difcharged  by  tim^ 
given  under  thefe  circumftances  to  the  drawer.  I  am 
forry  the  term  accommodation  bill  ever  found  its  way 
into  the  law,  or  that  parties  were  allowed  to  get  rid  of 
the  obligations  they  profeis  to  contrafl  by  putting  their 
names  to  negotiable  fecurities. 

The  plaintiff  had  a  verdid. 

Be^,  Serjt,  and  Tancred  for  the  plaintiff. 

Shepherd^  Serjt,  and  Selwyuy  for  the  defendant. 


Vide  Collott  V.  Haigh  anteiZi. 


Cooper  and  another  v.  Gibbons.  wedaefj^, 

.     Feb.ft4« 

'JpHIS  was  an  adion  for  the  value  of  a  pipe  of  wine ;  if  upbn  a  notice 
and  the  queftion  was,  whether  it  had  been  fold  "dfa^^  ^f* 
by  the  plaintiffs  to  the  defendant  and  one  Robert/on  a^'^aST^Jo-*^ 
deceafed  jointly,  or  the  credit  had  been  given  to  ^^dfeu 
Robert/on  ezclufively.  noiejri  ground 

''  *  tor  anj  uif crtnqj» 


refpecinf  their 


The  plaintiffs  proved  that  the  wine  had  been  de-  S^«SL 
Uvercd  at  a  houfe  in  which  the  defendant  and  Robert-  SySftST*' 
foa,  who  were  partners  in  trade,  were  Kving  together.  ^S^^^*^ 

Bba  The 
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The  drcumftance  chiefly  leUed  upon  by  the  de* 

^^^JJ^  fcndant  was,  that  notice  had  been  given  to  pioduce 
and  another  the  plaintiffs*  books  containing  any  entry  of  this  fide^ 
and  that  they  were  net  produced. 


Gibbons. 


Vaugbdn^  Serjt.  for  the  defendant,  infifted,  that  the 
jury  were  bound  to  infer  that  Robert/on  alone  was  de- 
bited with  the  price  of  the  wine,  and  that  the  fale  had 
been  exdufively  to  him. 

GiBBs,  J.-^I  have  confidered  this  fubjed  a  good 
deal,  and  I  am  of  opiiuon  that  the  jury  are  not  autho- 
rized to  draw  any  fuch  inference  from  the  drcum* 
ftance  relied  upcm.  The  non-produ^on  of  the  plaui- 
tiffs*  books,  after  a  notice  to  produce  thdm,  merely 
entitles  the  deiendaitt  to  g«re  pdrol  evidence  oi  tbeir 
contents. 

The  plsuntifls  had  a  verdid. 

Be^^  Serjt.  and  Gafelee^  for  the  plaind&. 

VaugboHy  Serjt  for  the  defendant. 


i6S 
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WORCESTER. 


Coram  Bayley,  J. 


SkEYE   v.  VOYCI.  Mond.y. 

Mirth  & 


CATURDAT,  March  6,  wa$  the  commifnon  day  at  AtthaiStcs,  if 

Worcefter.  ITie  Judges  arrived  in  the  evening  and  tS^^S^ 
opened  the  commiilion  in  the  ufual  form.  S^'^tT * 

,  tntend  with  th* 

This  morning  at  nine  o'clock  theNifi  Prius  Court  thefittinsofdv 
fat  for  the  difpatch  of  bufmefs.    About  half  an  hour  "^""J^^ 
after,  Dauncey  moved,  that  the  judge's  marflial  (hould        ^ 
be  direded  to  receive  a  record,  and  enter  the  caufefor 
trial ;   and  he  contended,  that  till  12  o'clock,   this 
migbt  be  inlifted  upon  as  a  matter  of,  right. 

Baylet,  J.*— The  plaintiff  has  no  right  to  have  bis 
e^ufe  entered  after  the  fitting  of  the  court  this  morning. 
Where  bufinefs  is  not  done  upon  the  comniiflioEn  day, 
cauies  muft  be  entered  before  the  court  fit«  on  the  day 
when  bufinefs  is  begun.    I  had  occafion  te  ftate  this 

B  b  3  rule 
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1813. 
Skeye 

V. 
VOYCK. 


rule  the  laft  time  I  fat  here.  It  is  the  rule  of  all  the 
circuits  ;  and  I  wifli  it  were  generally  known.  If  from 
miftake,  or  any  fpecial  circumftances,  a  caufe  has  not 
been  entered  in  time,  I  will  liften  to  an  application  for 
leave  to  enter  it  j  but  after  the  fitting 'of  the  court,  the 
marfhal  has  no  authority  to  receive  the  record  and 
enter  the  caufe,  without  an  order  being  made  for  that 
purpofe. 

Barnes  for  the  defendant. 


FtJe  R.  G.  H.  1 4  Geo.  11.  K.  B.  and  C.P. 


Tuefday, 
March  9. 

In  trefpafs 
qoare  claufum 
frefit,  "if  the  de- 
fendant pleads— 
as  to  coining  with 
force  and  arma 
aad  whatToeTer 
elfe  is  againfl.  the 
peace,  iiol^iM%, 
and  as  to  the  re* 
jGdue  of  the  tref- 
paflea,a  juflifica- 
tion,  which  ia 
denied  by  the  re- 
plicadon ;  at  the 
trial  he  has  a 
right  to  begin 
and  to  hare  the 
general  reply. 


Hodges  v.  Holdsr. 

J)ECLARATION  in  the  ufual  form  for  breaking 
and  entering  plaintiflF's  clofes,  and  with  horfes 
and  carriages  treading  down  the  grafs  and  fubverting 
the  foil,  &c.  The  defendant  pleaded — as  to  coming 
with  force  and  arms,  and  whatever  elfe  was  againft 
the  peace  of  our  lor'd  the  King,  Not  Guilty ;  and  as 
to  the  refidue  of  the  trefpaffes,  a  right  of  way ;  which 
was  traverfed  by  the  replication^  and  thereupon  iflue 
was  joined. 

The  pleadings  being  opened,  a  queftion  arofe  which 
party  fhould  begin.  This  right  was  claimed  for  the 
defendant,  as  he  did  not  deny  the  trefpafles  and  was 
bound  to  make  out  his  juftification.  For  the  plaintiff, 
it  was  contended,  on  the  other  hand,  that  Not  Guilty 
having  been  pleaded  to  part  of  the  declaration,  the  iflue 
lay  upon  him. 


HOLBIIU 
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Batlet^  J.  hdd,  that  this  pica  of  'mtguilfy  as  to       i«is^ 

force  and  armsy  was  not  a  general  iflue ;  and  that  as  it  Hodcis 

did  not  throw  the  neceffity  of  any  proof  on  the  plaintiflF^  ^^  t^^ 
the  defendant  ought  to  begin. 

This  tourfe  was  accwdingly  purfoed.  The  de« 
fendant^s  witnefles  were  examined  firft,  to  prove  the 
right  of  way,  and  the  phunliff  having  afterwards  called 
witnefles  to  difprove  it,  the  defendant's  counfel  had 
the  general  reply.  ^ 

Verdid  for  the  defendant. 
Jervii^  Peake^  and  Buttery  for  the  plaintiff. 
Daunceyy  Abbott^  and  Taunton^  for  the  defendaz^t. 

FUi  Doe  d.  Corbett  w.  Corbett,  next  cafe. 


Bb4 


■I        . 


SHkEWSBi^RY. 


'Coma  BtATLStfJ^ 

Tiiif.  ^0'  <^'  Si^  Richard  Corbktt,  Bavt. »;  CoMi rr, 

**«*'»•  ..  Clerk. 

biei«a«ent,     'J'HIS  ^3?  w  ^ftpipnt  for  the  roaiwr  ioi  U^er 
rf  4"  Jbm'^iff'         »^<^  various  other  eftates  in  the  county  of  Salop. 

claims  under  a 

defendant  under  The  leifoi^  of  the  plaintiff  claimed  under  Che  will  of 

\\r1^a1L[cy''''*  Sir  Birhard  Cnrbett,  Bart,  deccafgd,  made  in  the  year 

the'^^^^eftiwi  *  7^^ '  ^^  defendanj,  ^indor  ^  codicil  to  the  £ime  will 

between  them,  made  in  the  year  1771.    This  codicil  was  impeached 

admitting  the  by  the  leflfcr  of  the  plaintiff,  on  the  ground  that  when  it 

^'^thf  pjll^ff"  was  executed  the  tcftator  had  fallen  into  a  ftatc  of 

under  the  wiu,  dotage,  and  that  undue  influence  had  been  eacercifed 

haaansfatto  o   '        , 

begin  and  to  have    OVer  hlS  nUUd. 
fhe  general  rcplj* 

The  pleadings  being  opened,  the  defendant's  coun- 
fel  faid,  they  admitted  the  title  of  the  leflbr  of  the 
plaintiff  under  the  will,  and  claimed  the  right  of  firlt 
proving  their  cafe  and  having  the  general  reply, 
Goodtiile  on  the  dtmife  of  Reveit  y.  Brabam^  4T.R* 
496.  was  cited  as  in  point,  where  upon  a  trial  at  bar 
it  was  decided  that  the  defendant  in  eje&ment  is  en« 
titled  to  the  general  reply,  where  the  plaindff  claiming 
by  defcent  proves  his  pedigree  and  flops,  and  the 

defendant 
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defendant  fets  up  a  new  cafe  in  his  defence,  which  is       1813. 
anfwered  by  evidence  on  the  part  of  the  plaintiff.  ^g*  ""a^s^ 

RjCHABO 

On  the  other  fide,  they  denied  the  application  of    Couutt, 

this  rule,  where  both  the  contending  parties  claim         ^^  * 

as  devifees  under  the  fame  teftator.  Corbstv, 

Clerk. 

Bayley,  J. — ^I  think  die  principle  is  the  £une  in 
both  cafes.  The  devifee  named  in  the  codicil  (lands 
in  the  fame  vriacioa  10  the  deti(!ie«amedin  the  will, 
as  the  devifee  named  in  the  wiU  does  to  the  heir  at 
law.  Between  the  two  latter,  the  queftion  turn3  upun 
the  validity  of  the  inll,  and  the  party  who  has  to  efta- 
blifli  it^  has  been  held  to  be  entitled  to  the  general 
rqply.  I  conceive^  therefore^  that  the  fame  privilege 
Ihould  be  allowed  to  the  party  who  Im  to  eilabiiih  thp 
validity  of  the  codicil. 

The  defendant  accordi^Iy  began,  and  proved  fo 
very  ftrong  a  cafe  in  fupport  of  the  codicil,  that  the 
counfel  on  the  other  fide  declined  offering  any  evi-»    . 
dence4 

Jj^rvisj  Taunton,  Puller,  znd  Campbell,  for  theleffor 
of  the  plaintiff. 

Datmcey,  Hart,  Abbott,  aj^d  Petit,  for  the  defendant. 


mmmtn 


-^ivf4r»"^N^<Mn*i««pi 


me  Ho jgei  V,  Hgldefi  ante  366* 
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GLOCESTER. 


Coram  Batley,  J. 


A^^^.'  ^*  V.  Jackion  and  Another. 

itbMiindiaaUt  iTf^HIS  was  an  incUament  on  30  Geo.  2.  0.24.  for  - 

offence,  firaudu-       X         ,  ^  .    .  -  r  %r 

lenUy  to  obuin  Obtaining  gooQS  on  iaife  pretences. 

goods,  by  givins 
in  peyment  a 

cheque  upon  a         TTic  profecutor  was  a  jeweller  at  Cheltenham,  who 

tvhom  the  (Kilty   was  defrauded  of  goods  to  a  confiderable  value  by  the 

ISId'^wdi^*     defendants.    Among  other  things,  for  the  purpofe  of 

iwKDWi  wiUnot  be  deceiving  him,  they  gave  him  in  payment  of  the  goods 

a  cheque  upon  Wright  &f  Co.y  Bankers,  in  Henrietta 

Street,  Covent  Garden^ — with  whom  it  was  proved  they 

kept  no  cafli  and  had  no  account. 

Ludlow^  for  the  defendants,  contended,  that  as 
far  as  the  cheque  was  concerned,  they  were  not. 
criminally  liable;  and  cited  Rex  v.  Lara^  6T. R« 
565.  in  which  it  wai  held,*  that  an  indidment  could 
not  be  fupported  againft  a  perfon  >for  delivering  a 
draft  on  a  banker,  which  he  knew  he  had  no  audiority 
to  draw,  and  would  not  be  paid ;  whereby  he  obtained 
poffeifion  of  certain  lottery  tickets,  and  defrauded  the 
profecutor  of  the  value. 

Baylet,  J.— This  point  has  recently  been  before 
the  Judges ;  and  they  were  all  of  opinion,  that  it  is  an 

indi^ablc 
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indi^ble  oiFence,  fraudulently  to  obtain  goods  l>y 
giving  in  payment  a  cheque  upon  a  banker  with  whom 
the  party  keeps  no  cafh,  and  which  he  knows  will  not 
be  paid. 

The  defendants  were  conviAed^  and  fenteaced  to 
feren  years  tranfportation. 

Hughes  and  Harris  for  the  profecution. 

Ludlow  for  the  defendant. 


In  Rex  ▼.  Larih  the  indiAment  was  at  comsaon  Jsw.     Pub 
2  Eaft.  P.C  c.  18.  f.  8>9. 


Rxx  V.  Mary  Col£.  ThuHatr, 

Aprils. 

^HE  prifoner  ftood  charged  on  the  coroner*s  mqm-  a  woom  om 
fidon  with  the  murder  of  her  baftard  child.    A  ^^^^thl^ 
bill  agamft  her  for  the  fame  offence  had  been  thrown  ^^^^^ 
out  by  the  grand  jury.    There  was  no  evidence  to  ■^Ti*^!^ 
convi&  her  of  the  murder ;  and  the  only  queftion  was,  43ai,c5S.  f.4i 
whether  (he  could  be  found  guilty  of  the  concealment.  to^SoSoSJ* 

Uitli. 

Campbell^  for  the  prifoner,  contended,  that  Lord 
Ellenborough's  aflt,  43  Geo.  3.  c.  58.  f.  4.  autho- 
rizes  the  jury  to  find  the  prifoner  guilty  of  endeavour- 
ing to*  conc^  the  birth  of  the  child,  only  where  (he  ts  • 
indiSed  for  the  murder,  and  does  not  apply  to  a  cal^ 
where  (he  is  tried  on  the  coroner^s  inquefty  the  bill  for 
tlie  murder  havmg  been  thrown  out  by  the  gran4 

BATI.1X* 


OXFQKP  CIRCUIT. 

-^  Batusy,  J.-*-^Tbat  pomt  was  jfubmitted  to  the 

j^       Jfedges  in  a  ^  feom  the  Home  Circuit  tried  before 

J,.         ^  iwd  Chief  Baron ;  and  they  were  all  of  opinion 

M4«r43«W5.  that  the  prifoner  may  be  found  guilty  of  the  conceal* 

mcnt,   whether  charged  with    the  murder   by  the 

oorcmer-s  ii^ui&aos  or  a  biU  of  iadsftment  returned 

by  the  grand  jury. 

The  prifoner  WW  found  guilty  of  ihe  coneeahnent^ 
and  fentenced  to  four  months  imprifonment. 

-  lt$ulbw  fw  the  pofecution; 


nwrcaiy,  Panton,  Widow,  v.  Jones. 

ifdie  oce«|mr«r  HPHIS  was  an  a£Uon  for  the  ufe  and  occupation  of 

aho^i^imu     A    a  houfc  at  BriftoL 


dJAnfii  «o  be  The  defendant  had  nntr  paid  rent  peribnally  to  the 

t!L^ch^  plaimifi^  and  ibe  did  not  give  Arid  evidence  of  title; 

*^!!£L^2^   hutit  was  proved,  thatin  January  i8ii,  thede&ndant 

BVBi«f  dM       beijD^  inpo0eirion  of  the  premifeSj  ihe  diftrained  on 

his  goods  for  ^39.  iSs.  dated  to  be  arrears  of  rent 

then  dye  ^m  him  to  her  as  his  landlady.    He  did 

not  replevy^  and  the  goods  were  fold  to  fatisfy  the 

rent. 

Ludlo-w^  for  the  defendant,  contended^  that  the  dlt. 

tre&  Wits  no  acknowledgment  of  a  tenancy  l^  the  party 

fubmittixig  to  it.    Although  he  knew  the  plaintiff  had 

no  right  to  diftrain,  he  might  not  be  in  a  fituation  to 

5  replevy 
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replevy  his  goods,  or  he  might  think  it  preferable  to  x8ij« 

bringana&ionoftrefpais,  the  dine  for  which  had  not  p][^Xmr 

yet  expired.  Widows 


Batlbt,  J. — ^I  have  bo  dottbt  that  fubmitting  to  a 
diftreCi  ackiwwle^^^'die  ttnanqr*  The  faaidk>rd»  after 
diftraining,  cannot  bring  an  qeftment }  and  the  occu« 
pier,  if  he  does  not  rq>Ievy ,  I  think^  is  precluded  firom 
denying  the  title  of  the  landlord. 

The  plamtiff  recorered. 

Abbott  for  the  plaintiff. 

ruk  CcK  Lkt.  ail  b.  Gracn't  Cab,  Cro^  Elk.  p  Zencb  d. 
VTvd  V.  Willingak,  i  fl.  BI.  311. 


JOJII 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


Before  Eqfter  Term, 
53  GzoRQx  IlL 


Mooter,  BiLKE^  Efq.  v.  Havelock. 

TheflMiffcm-    INDEBITATUS  aJfumjjU  for  work  and  labour  by 
Mnnatiinui         the  plaintiff  and  his  fervants  and  bailiffs,  in  exe- 

SCuOO  wSK  ult  6X*  ^ 

pmemairredin  cuting  a  Writ  of  teJtaiuM  fieri  focios ,  direded  to  him 
^^S^ffi^HlTS*  as  (beriff  of  the  county  of  Surrey. 


,/b.  It  the  nqueft 

«rdie  pwty  fuin      Garrcw,  S.G.,  in  opening  the  cafe,  ftated,  that  while 
they     Mr.  Bilke  was  high  flieriff  of  Surrey,  Mr.  Havelock 


«  ^Sm«*Vf    ftic^  o^^  a  iejiahim  fieri  facias  into  that  county,  in  an 
^tetn^mSty  *^^^  ^  which  he  was  plaintiff  againft  twoperfons  of 
ngunft  the  ciainif  the  namcs  of  Geddesznd  Millighan.     A  ^"arrant  being 
^^  made  out  under  this,  the  officers,  by  Mr.  Havelock's 
dire£tions^  feized  a  fhip  as  the  property  of  Geddes  and 
Milligban.    A  claim,  however,  was  put  in  by  another 
party,  and  they  afterwards  became  bankrupt.    The 
Iheriff  required  an  indemnity  before  proceeding  to  a 
£ile ;  Mr.  Havelock  refufed  to  give  one^  but  required 
the  officers  to  remain  in  poffeflion  of  the  fhip.     They 
did  fo  for  more  than  two  years,  and  thereby  an  ex- 
pence  was  incurred  of  between  ^^300.  and  ^400. 

No 
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No  goods,  were  fold  under  the  writ.    It  was  now  con-       1E13. 
tended,  that  as  the  (heriflp  received  no  poundage,  and  jj^^Efo. 
had  actually  laid  out  the  money  at  the  defendant's         v. 
requeft  and  for  the  defendant's  benefit,  the  law  would  Havejlock. 
raife  a  promife  to  make  him  a  reafonable  compen- 
fation.        _  , 

Lord  Ellenborough. — ^The  law  knows  of  no 
promife  to  pay  the  (heriff  for  executing  the  Kmg's 
writ.  Such  an  a£kion  as  this  never  was  heard  of  in 
Weftminfter-Hall.  It  is  the  duty  of  the  (heriff  under 
a  writ  oi fieri  facias  to  feize  the  goods  in  his  bauliwick 
belonging  to  die  defendant.  If  he  is  in  doubt  as  to 
the  property,  he  may  impannel  a  jury  for  his  own 
prote&ion.  If  the  goods  are  fold,  he  teceives  in 
poundage  the  fpedfic  recompence  for  his  trouble  which 
the  law  has  provided.  He  is  entitled  to  none  for 
fdzing  and  remaining  in  pofleflion  of  goods  belonging 
to  a  ftranger.  The  office  of  iheriff  wopld  become  a 
Tery  lucrative  one,  if  he  could  maintain  an  action  for 
every  ineffe&ual  attempt  by  his  officers  to  execute  a 
Writ* 

Garrcw  then  dated,  that  the  prefent  defendant  had 
acknowledged  the  flieriff's  right  to  be  ramburfed  for 
the  expence  of  keeping  poffeffion  of  this  (kip  by  having 
paid  him  a  fum  of  ^30.  on  account. 

Lord  Ellsnborouoh.-— The  (heriff  may  be  veiry 
well  pleafed  if  an  a^ion  is  not  brought  againft  him  to 
recover  that  mooef  back. 

Plaintiff  nonfuited. 

GamWf 


$36  CASES  AT  NISI  PRIUS, 

xSijt^  Garr0»,8M.2ad  JUbnyat,  for  the  plainilff# 

^^    "^^  P4Uri,  for  tbe  defiMbot, 

ILkVlLOGK* 


^i2r  Morris  v.  Burdrtt,  i  Campb*  ai8.  and  Wathev  vi  Sandytj 
a  Campb.  640. 


T°^»  WiENHOLT  V.  Spitta  axid  Others. 

Apnlij. 

Iff  a  dieque  b      A  CTION  OH  a  banker's  cheque  drawn  by  the  de- 
^cbnt  which         fenddnts  for  the  fum  of  ^533. 

die  drawer  findi 
it  to  be  hrokea 

TrSfJ^ftSS  A  boufe  in  Weftphalia  having  itteivcd  a  fura  of 
J^^^^  money  on  aecouni:  of  the  plaiditiff^  direfifed  difc  de>> 
fendants,  who  are  their  correfpondcatb  id  Ldodbn,  to 
pay  it  to  him^  but  faid  they  could  not^allow  him  intv- 
reft  upon  it,  as  they  had  made  none  themfelves.  This 
being  ronamunicaned  to  tiie  plaintiff^  heaifi  fiift  infifted 
onintereft;^  but  finally  agreed^  oft  hlinring  a  cheque 
for  the  principal^  t&  give  a  receipt  Uk  fiiU.  He  ao* 
cordmgly  wrote  fuch  areeeipt,  and  received  the  cheque 
in  queftion  in  exchange.  Having  got  it  into  his  hands, 
he  laid  he  ikould  ptokcm^  ike  houfe  abroad  for  in- 
ia'eftbdbretfae€hamikerofCoBttiiesoeaitParo«  The 
defendants  thereupon  ordered  payment  o£  the  chtffcii 
tobeftqjqped. 

Lord 
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lord  Eljlbnborough^— Jf  I  give  a  draft  upon  a 
tondidoa,  and  I  find  the  condition  is  to  be  eluded,  I 
may  ftop  the  payments  Tt^is  was  a  conditional  delivery 
of  the  draft.  When  it  was  delivered,  all  (till  remained 
injieri.  The  defendants  on  difcovermg  the  plalntifTs 
intentions  were  fully  juftified  in  refifting  the  demand. 
The  draft  in  his  hands  had  become  a  piece  of  wafte 
papet. 

Plaintiff  nonluited  4 

Scarlett  and  Bamewalt  for  tlie  plaintiff. 

Gartawj  S*  Q.  and  Park  for  the  defendants. 

[ AttoraiMy  Blunt  and  Kaye.] 


ill 

^ .--.^.^ 

WlBNHOLT 

Spitta 

and  others^ 


HaGEDORK    v.    R£I0. 

pOLICY,  dated  id  Auguft  18 10,  on  the  fhip  Fiefco, 
at  and  from  Gluckftadt,  and  any  port  or  ports  iu 
the  river  Elbe,  to  any  port  or  ports  in  ihe  United 
Kingdom. 

The  intereft  was  laid  in  one  Schroder.  The  (Kip 
was  captured,  and  the  only  queftion  was,  whether  the 
infurance  was  legalized. 

Gluckftadt  is  a  port  under  the  dominion  of  Denmark, 
with  whom  we  were  then  at  war,  and  Schroder  the 
owner  of  the  ihip  refided  there.     A  cony  of  a  licence 

Vol.  III.  C  c  .was 


ThuriHay, 
April  15. 

A  licence  to  ^  J?. 
on  behalf  of  him-' 
JHfand  other     • 
Britijh  or  neu» 
tral  merchaniSy 
to  import  a  ar%o 
in  a  ytSfil  bear- 
ins  any  flag  ex- 
cept the  French, 
will  legalize  a 
policy  of  infu* 
ranc^  on  a  (hip 
belonging  to  an 
alien  enemy  em- 
ployed for  this 
pur^e,  if  the 
cargo  i*  proved 
to  belong  to 
Brit  (ft  orneu* 
trtU  iHerchai»t9l 
but  not  Other* 


CASES  AT  NKI  PRlbs.  • 

was  produced,  dated  2d  June  1810^  and  granted  to 
J.  H.  P.  Hagedorn  of  London,  on  behalf  of  himfelf 
and  other  Bridfh  or  neutral  merchants/'  permitting  a 
veiTel  bearing  any  flag  except  the  French  to  proceed 
¥rith  a  cargo  from  any  port  within  certain  limits  com- 
prehending the  river  Elbe,  to  any  port  of  the  United 
Kingdom. 

The  original  licence  was  tranfmitted  to  one  Doorman^ 
a  merchant  at  Hamburgh,  which  city  was  then  in  a 
flate  of  neutrality*  He  was  dated  to  have  ordered  the 
fliipment  of  the  goods ;  but  there  was  no  legal  evi- 
dence that  they  belonged  to  htm  or  any  other  Britiih  or 
neutral  merchant.  , 

Lbrd  Ellekborough. — Had  the  cargo  been  proved 
to  be  the  property  of  any  Britifh  or  neutral  merchants, 
by  whom  or  on  whofe  account  the  licence  was  taken 
out,  I  think  that  licence  would  have  proteded  the 
fliip  of  an  alien  enemy  during  the  adventure.  The 
importers  mud  be  Britifh  or  neutral  merchants ;  but 
the  fhip  might  bear  any  flag  except  the  French.  Go- 
vernment therefore  feems  to  have  contemplated  that  it 
might  be  necefTary  to  employ  a  (hip  belonging  to  an 
alien  enemy,  and  to  have  authorized  that  ad, — fo  that 
jhe  was  not  French.  Some  evidence  however  is  necef* 
fary,  that  the  cargo  belonged  tp  Britifh  or  neutral 
merchants.  Though  the  licence  would  legalize  the 
means  of  the  importation,  you  muft  (hew  that  the 
importers  were  of  the  defcription  which  the  licence 
fpecifies.  The  condition  on  which  it  was  granted  muft 
be  proved  to  have  been  fulfilled.  I  cannot  prefume  • 
tliat  goods  loaded  in  a  hoftilc  port  weie  not  enemy's 
8  property 


property,  merely  becaufe  the  licence  for  the  voyage  wa«  ^^^j-^ 
tranfinittcd  to  a  neutral.  Haoedobm  ' 

flsuntifiTnonfuited*  v. 


Note.— The  followmg  was  the  evidence  of  the  licence  sntry  of  the  <j«- 
beiiig  fent  to  Doorman.     It  Was  proved  to  be  the  inva*  "^^J^j^ 
liable  courfe  of  the  plaintiflTs  office,  that  the  clefk  'ttrho  the  |ettjrbogfc. 

k  !•  ri*^**  A  «i         received  in  ew- 

copies  any  hcence  fends  it  on  by  the  polr,  atid  makes  dence,  on  proof 
a  memorandum  oil  the  copy  of  his  having  done  foi  m  the  Sum. 
a  copy  of  the  licence  in  queftion  was  produced  from  Ji^*^^^ 
the  plaintiff's  letter-book,  in  the  handrwriting  of  one  countinf  hour.. 
Mufiday,  a  ^eceafed  clerk,  with  a  memorandum  writ* 
ten  on  it  by  him,  ftating  that  the  original  had  been 
fent  to  Doorman  j  and  a  witnefs  acquainted  with  the 
plaintiff ^s  mode  of  tranfafting  bufinefs  fwore,  that  he 
had  no  doubt  the  original  was  fent  according  to  the 
ftatement  in  the  memorandum. — Munday  being  dead, 
Lord  ElLEi^BOROiTOH  held  this  to  be  fuffioient. 

Garrawy  S.G.,  Park^  and  Taddy^  for  the  plamtiff* 

Topping  and  Scarlett,  for  the  defendant. 

[Attornitt,  Xayej;  Co,  and  Patmer  f  Co.] 


t^tdeBoc  d.  Recce  v.  Robfon,  15  Eaft,  3a.   Pritt  v.  Fairclpugb 
ante,  30J. 


C  c  a  ^oiCrb8« 


5^Z  eA5E8  AT  NISI  PRIU^. 


Thurfdiy,  FoRRESTER  and  another  v.  Pigou. 

April  15. 

An  iw»4vwritw  TTHIS  was  an  aftion  on  a  policy  of  infurance.  The 
fntxS^^TQ'  defence  was,  that  there  had  been  a  concealment 

poikj^^i^^t  ftom  the  underwriters  of  a  letter,  containii^  material 

"J^u^^"^^  T-  ^^^f'^^i^^^^  refpefting  the  failing  of  the  fhip. 

coOipftent  wit" 

underwriter  w1h»  ^  To  fupport  tbis,  a  gentleman  of  the  name  of  Gr^ory 
*"^^*S^ttfth^'  wte  called,  who  being  examined  on  the  voire  dire 
promife  of  re-     ftatcd,  that  hc  was  an  underwriter  on  the  fame  policy ; 

payment  had  .  >       '  .  ^  r         j  9 

been  made  after  that  hc  adjufted  and  paid  an  avers^e  of  ^60.  per  ceat. 

hehadpddun-        \  ,  ,  •   -  •      i  *>-•  .         , 

conditionally,  or  w|thout  auy  thmg  particular  paUing ;  that  he  was 
^d^fraud^^^^^^  afterwards  called  upon  for  a  further  payment  of  £16. 
entered  into  the   par  t}ent. ;  that  lookin?  at  the  policy,  he  then  afked 

agreement  with     *^         t   .     .n-      •  •    i  i     i  «      V»     r  ir  * 

him  for  the  pur-  the  plaiutiffs,  how  It  happened  that  only  himfelf  and 
h^^'ietiml^y!  "^  two  othcrs  had  fettled ;  that  the  plaintiffs  faid,  the  reft 
of  the  underwriters  difputed  the  lofs,  but  if  he  would 
pay  the  jf  16.  per  cent,  he  (hould  be  placed  exaftly  in 
the  fame  fituation  with  them,  fliould  the  policy  turn  out 
to  be  invalid ;  that  he  thereupon  paid  the  ^i6.  per 
cent. ;  and  that  he  had  no  doubt  he  ihould  recover 
back  the  whole  of  his  money  if  the  defendant  fucceeded. 
in  the  prefept  aftiom 

It  was  infifted,  that  under  thefe  circumftances  Mr. 
Gregory  was  a  competent  witnefs,  as  the  defendant  had 
a  right  to  his  teftimony,  which  could  not  be  taken 
away  by  any  tranfadion  between  him  and  the  plaintiff 
after  the  aflion  had  been  commenced.  If  the  law  were 
otherwife,  it  would  be  in  the  power  of  every  plaintiff 

to 
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tD-'difi^iMdlfy  every  -Wknefs  of  ^kofe  evidence  hd  is       ilij> 

afraid:  ~   Foiimbt» 

and  anstlMr 

V  Lo«i,EjLX)Ei;^aRoiTpH, — ^Afubfequent  promife  ta  p,^y^ 
repay  money  to  the^wQiefs  ^^^h  he  hadrpaid  uftcocbr 
ditionally,  would  not  render  Wm«teCompetent»  as  ihef 
promife  could  not  be  enforced,  and  he  could  only 
entertain  the  expeftatioa  of  a  benefit  {a).  Nor  would 
the  witnefs  be  difqualified  by  any  agreement  fraudu- 
lently entered  into  between  .him  and  the  plaintiff,  for 
the  purpofe  of  taking  oflThis  teftimony.  But  the  pen- 
dency of  a  fuit  cannot  prevent  third  perfojis  from 
tranfa£ting  bulinefs  bondjide  with  one  of  the  partiee  \  - 
a^nd  if  an  intered  in  the  event  of  the  fuit  is  thereby 
acquired,  the  common  confequence  of  law  mult  fol- 
low, that  the  perfojp  fo  intereiled  cannot  be  examined 
AS  a  witnefs  for  that  party  from  whofe  fuccefs  he  will 
neceifarily  derive  an  advantage. .  Herei  there  appears 
to  have  been  no  fraudulent  purpofe  to  render  the  wit- 
nefe  incompetent,  and  there  is  a  legal  obligatjionr  on 
the  plaintiffs  to  repay^him,  at  lead  the  £i6.  per  cent., 
Aould  there  be  j^verdid  for  the  defendant* 

The  plaintiff  recoverejl. 

Garrow,  S.G,,    Marryatj   and  Gqfelee,    for    the 
plaindfis. 

Parky  Toppings  and  Richard/on,  for  the  defendant. 

[Auomici,  Gregton  4f  Ca.  ^id  Kaye  tj  Co.  ] 


{a)  Bilbic  V.  Lumlcy,  2  Eaft,  469.    Rudd'i  Cafr#  Leach,  C. C. 
151.    Gilb.  Law  Et.  134. 

C  c  3  But 


s«* 


CASES  AT  NKI  FRIUS. 


Forrester 
«nd  another 

FiGOU* 


But  thoQgh  ta  intersft  ac- 
quired bona  fide  xo  the  courfe 
of  bufinefs^  fubfequent  to  the 
event  to  be  proved^  dir^i|a}ifies 
a  witnefs ;  if  a  perfon  acquainted 
with  the  fa6b  of  a  caufc  layt  a 
wagejr  upon  the  TerdiQ^  or  p> 


proitcutor  bfets  that  he  Aall 
conTid  the  defendaat,  their 
competency  to  give  evidence  it 
not  thereby  deftroyed.  Bar* 
lowvlVowelly  Skin.586.  Rex 
▼.  F<«,  X  Stra.  6j«* 


$iiturfay, 
April  17. 


Infuring  « 
Ihip  by  on 
Engiijh  name 
does  not  amount 
Co  a  warranty«or 
a  reprcfentation, 
that  (\.€W  en 
£ngl(/hjUp 

A  policy  "  at 
and  from  A.  and 
B."  isn»  t  vitiated 
b}  Mircting, 
t»ith.:uT  ;h' con- 
fen  r  01' the  under- 
wricers,   the 
words,  "bo»h 
**  Of  either." 


Cl'ApiiAM  ^d  another,  Af&gnees  of  Pearcs  aBank* 

rupt,  V.   COLOGAN. 

^  I  ^HIS  was  an  a€Uon  on  a  policy  of  faifurance  on 
goods.  One  count  of  die  declaration  dated  the 
Ihip  to  be  **  the  Three  Sifters,  at  and  from  Cadiz  and 
Seville  to  Liverpool,**  and  another  count,  "  the  Tres 
Hermanasy  or  Three  Sifters,  at  and  fryn  Cadi?  and 
Seville^  both  or  either^  to  Liverpool,'* 

The  policy  was  originally  filled  up  •^  on  the  Three 
Sifters,  ^t  an,d  from  Cadiz  and  Seville  to  Liverpool.** 
After  it  had  been  figned  by  the  trnderwriters,  the 
broker  inferted  the  words  "  TresHermanas  or,**  and 
**  both  or  either/*  Several  of  the  underwriters  put 
their  initials  to  the  alteration ;  but  the  defendant  re* 
fuled  to  do  fo.  When  the  broker  effefted  the  policy  he 
perely  called*  the  ftjip  "  the  Three  Sifters,**  without 
making  any  reprcfentation  as  to  the  country  fhe  be- 
longed to.  In  point  of  fafl:,  (he  was  originally  a  Dane, 
and  was  purchafed  by  the  bankrupt,  a  merchant  at 
Liverpool.  While  at  Seville  on  the  adventure  ia 
queftipn,  he  changed  her  name  to  the  TresHermanas^ 
manned  her  with  a  Spanifh  crew  commanded  by  a 

Spanilb 
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I. 

Spanifli  captain,  and  put  her  under  the  Spanifli  flag.  %^^J^^}^ 
—She  was  loft  on  the  voyage  home  by  the  perils  of    Clapham 

thefea.  and  another, 

Aflignees  of 
'  Pearcx 

On  the  part  of  the  underwriters,  it  was  fworn,  that  a  Bankrupt, 

if  the  fliip,  inftead  of  being  Englifli,  as  her  name  in    ror^oAK, 

the  policy  denoted,  had  been  known  co  be  manned 

^ith  SpaniQi  feamen,  and  navigated  as  a  Spaniard,  it 

•  would  have  made  aMifference  of  two  per  cent,  in  the 

premium. 

Lord  Ellenborough,  however,  held,  that  under 
thefe  drcumftances  the  defendant  was  liable.  The 
mere  calling  the  (hip  by  an  Englifli  name,  he  faid, 
could  not  amount  to  a  warranty  or  reprefentation  that 
ihe  was  Englifh  ;  fhe  might  have  been  an  American, 
or  an  Englifli  prize  preferving  her  original  name,  or  a 
(hip  built  on  the  continent,  whofe  name  was  tranflated 
into  Englilh.  Suppofe  a  fhip  were  infured  by  the 
name  of  the  Mark  Anthony j  if  there  was  no  reprefen- 
tation of  her  country,  it  would  be  too  much  to  fay, 
the  policy  would  be  void,  fhould  flie  turn  out  to  be  sdl 
Italian  called  "  II  Marco  Antonio."  If  the  premium 
would  be  governed  by  the  fliip's  nationality,  the  under- 
writers muft  aflv  for  information  ;  they  muft  not  truft 
to  the  name  (n).  No  harm,  therefore,  could  be  done 
by  inferting  the  T^es  Hemianas  in  the  policy,  that 
being  a  mere  iranflation  of  the  Three  Sifters.  So  the 
other  alteration  could  not  vitiate  the  policy,  being  in 
an  immaterial  part.     Without  the  words  ^'  both  or 


{a)  Fide  Lothian  ▼.  Hcnderfon,  3  B.  &  P.  499,    Lc  Mcfurxer 
▼•  Vsughan^  6  £aft,  382. 

C  c  4  "  either,'* 


SB+  CASES  AT  NISI  PRIUS. 

1815.  either/*  the  fliip  had  the  option  of  going  both  to 
^^-^"''''v-**-'  Cadiz  and  Seville  or  not  as  it  might  fiiit  the  cxig^- 
and  another,  ci^s  of  the  adyeuture,  fo  that  if  (he  went  to  both  (he 
Affignecs  of  took  them  in  their  proper  order ;— and  with  the  infer- 
a  Bankrupt,  ^^^^9  ^  ^^^  would  have  enjoyed  the  liberty  under  the 

V.         fame  limitation.     The  legal  operation  of  the  inftm- 
CoLOGAN.    jj^jj^  therefore  is  in  no  degree  aflfeaed  (b), 

Veidi£t  for  the  plaintiffs. 

Garrozvj  S.  G.,  Parky  and  Pulleri  for  the  plaintiffs* 
Park,  ScarUity  zaiCampbelly  for  the  defendant. 

f  AttoniSet,  Crowdrr  and  Blunt  ] 


T*- 


(*)  F}ilc  Maffon  r.  Petit,  i  Qampb.  8?.  n. 


CASES  AT  NKI  FSiOS.  ^  ^f 

^  -  .  •  •  * 

£Thi8  caufe  was  tried  at  the  Sitting^  in  laft  Hillary  l*erm.]. 
ShaDFORT H   V.   HiGGIK. 

A  SSUMPSIT  upon  the  foUovnng  agreement  figned  ^^*jf 
by  the  pkioti^suid  defendant :  goia^SiifttD 

Jamaica,  and 
bring  home  a 

*•  James  Shadforth,  part  owner  of  the  fhip  Fanny  ^  ^  ^^ 
'^  of  300  tons,  coppered  and  armed,  agrees  to  difpatch  fnighter  under- 
^*  faid  veflel  immediately  in  ballaft  dtred  to  Jamaka,  a^^^^or^ 
"  and  on  her  arrival  at  Rio  Nova  Bay,  Salt  Gut,  and  ^I'j^'^r^ 
**  St.  Ann's,  receive  a  full  and  compile  cai^6  of  pro-  JJ^^JJJ*^ 
^^  duce^  confifting  of  fugar,  rum,  coffee,  and  pimento,  was  nadjby  the 
*'  In  return  Mefirs.  Higgin  and  Co.  agree  to  provide  ufatM^edid  ' 
**  a  cargo  at  the  above  fliipping  places,  to  be  taken  on  ;^er*^»^^^ 
"  board  in  the  ufual  manner,  in  time  for  July  convoy,  ^1^*^*" 
"  provided  Jb^  arrives  cut  and  ready  by  the  a^tb  S^f^^^^J^J,^ 
^^  Junej  and  the  freight  to  be  at  the  current  rate  98  furnUhacaii» 
^'  given  to  other  veffels  loading  at  the  fame  time  and 
**  fame  ports.'* 

The  declaration  alleged,  that  the  defendants  did 
immediately  difpatch  the  veflel  in  ballafl:  to  Jamaica, 
and  that  on  her  arrival  at  Rio  Nova  Bay  (he  was  after- 
wards, to  wir,  on  the  3d  of  July,  and  from  thence  for 
a  long  fpace  of  time,  to  wit,  for  the  fpace  of  three 
months  from  thence  next  enfuing,  ready  to  receive  at 
Rio  Nova  Bay,  Salt  Gut,  and  St,  Ann's  aforefaid,  a 
full  and  complete  cargo  of  produce,  according  to  the 
form  and  effeft  of  the  faid  agreement ;  yet  that  the 
defendant  did  not  nor  would  provide  a  cargo'for  die 
3  fold 
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(aid  veflel  at  the  above  (hipping  places,  or  any  or 

Shaj>forth   ^^^  ^^  them,  according  to  the  foni\  and  effca  of  the 

V.         laid  agreement,  whereby  the  faid  ihip  was  obliged  to 

HxQGiN.     i^etnm  frbm  Jamaica  without  any  cargo  bein^>  loaded 

on  feoard  thereof. 

The  (hip  in  pomt  of  hOt  did  not  reach  Jamaica  till 
the  3d  of  July  ;  and  the  queftion  was,  whether  under 
thefe  circumftances  the  defendant  was  anfwerable  for 
having  failed  to  furni(h  her  with  a  full  cargo. 

Garr&^y.  S.  p.,  for  the  plaintiff,  contended,  that 
the  defendant  was  bound  to  fumi(h  a  full  cargo  for  the 
ihip  at  all  events.  Provided  (he  arrived  out  and  was 
ready  by  the  25th  June,  this  was  to  be  done  in  time 
to  enable  her  to  fail  with  the  July  convoy.  The  con- 
dition of  her  arriving  by  25th  June  only  applied  to 
the  time  of  her  departure  on  the  homeward  voyage. 
If  by  any  acident  her  arrival  was  delayed  beyond  the 
day  fpecified,  (he  was  flill  entitled  to  a  cargo  in  a 
reafonable  time,  as  if  the  provifo  and  the  mention  of  the 
July  convoy  had  not'been  introduced  into  the  agree- 
ment. It  could  hardly  be  meant,  that  where  the  owner 
was  abfolutely  bound  to  difpatch  his  lliip  to  Jamaica,  if 
ihe  arrived  a  day  later  than  was  expeded,  the  freighter 
might  fend  her  home  empty. 

Lord  Ei-JLENBORouGH. — I  think  the  arrival  of  the 
(hip  by  the  25th  June  was  a  condition  precedent. 
The  freighter  might  know,*  that  if  (he  anived  by  that 
day  he  could  eafily  provide  a  cargo  for  her ;  but  that 
afterwards  it  might  be  impoiTible.  He  might  have  had 
goods  of  his  own,  which  it  was  eflentially  neceflary 
fliould  be  ihipped  by  that  day,  and  which  he  was 

therefore 
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thelrefere  compelled  to  load  on  board  another  veffel.       »8'3* 
It  would  be  a  great  hardihip  upon  the  freighter  if  he  SHAwoarM 
were  bound  to  provide  a  freight  for  a  veffel  which         «• 
arrives  at  a  feafon  of  d^e  year  when  there  as  no  pro-     *^*'^"' 
duce  ready  for  (hippuig  in  the  ifland.    If  the  freighter 
is  liable^  although  the  ihip  does  not  arrive  till  a  week 
after  the  day  agreed  upon^  where  is  the  line,  to  be 
drawn  ?    1  think  the  fair  interpretation  of  the  inftru- 
ment  is,  that  unlefs  the  fliip  arrived  by  the  25th  June, 
the  defendant's  liability  was  to  be  at  an  end. 

The  plaintiff  llkewife  failed  in  eftablifhing  another 
agreement  declared  upon  for  the  loading  of  the  (hip, 
iuxd  fubmitted  to  be  nonfuited. 

GatrozVj  S,  G.,  Abbott^  and  Campbell^  for .  the 
plaintiff.  * 

Park^  "^^pingy  and  Marrfai,  for  the  defendant. 

[Att(«mt«y  Nwd  and  ^wtfsw.] 


Where,  however,  tjie  default  tp  (hew  the  breach  of  a  cove- 

of  which  the   freighter   com-  nant  to  fail  with  the  Jirjl  winJg 

plain3,  does  not  go  to  the  whole  (Conftable  v.  Cloberie,    Palnu 

confideration  for  his  contra6l»  397«}'''~^'  ^^  ^^  i^tf  to  the 

and  he  has  derired  fome  benefit  port  of  deftinatioo,  (Bonunan 

from  the  ufe  of  the  fhip,  the  v.  Tooke,    1  Campb.  377.)-^ 

covenant  broken  on  the  part  of  or  to  fail  wUi  thejirft  convoy  otfc 

the  (hip  owner  is  not  to  be  con-  the  intended  voyage,  (Davidfon 

iidered  as  a  condition  pr^ce-.  v.  Gwynne,  i2£a(^^  381.)— 

dentj  but  as  a  diftiad  covenant,  or  that  the  (hip  ^ovX^forihwUh 

tot  the  breach  of  whi^h  the  be   made  ti^t    and    ftaoncb, 

party  injured  may  be  compen-  (Havelock  v.  Geddes,  10  £aft^ 

fated  in  damages.     Therefore,  555O— <>r  that  the  mailer  ihould 

if  the  voyage  has  been   per-  take  on  board  afuUandcompkU 

formed,  it  is  no  defence  to  an  cargo,    (Ritchie  y;  Atkinfon, 

pftion  for  dw  ftipulated  freight,  i  o  Ead^  295 . )     « 
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A^^'hl^  Beaurain  Gent.  v.  Right  Hon.  Sir  W*  Scott. 


March  6th. 

Anaaion  on      TTHIS  WHS  an  a6tion  on  the  cafe,  for  unlawfully  cx- 

the  cafe  may  be      X,  •    •  ^«  i         i   •     •/»• 

naintatned  commumcating  thc  plamttff. 

acasaft  a  jiui^e  of 
the  ecdefiaftical 

•ourt  who  ex-         fhc  declaration  Hated,  that  at  the  time  of  commit- 

commuiucateB  a       ^  ' 

party  for  rcfufiDg  ting  the  grfcvance  complained  of,  the  defendant  was 

whicfa^e  court  Vicar  General  and  Official  Principal  of  the  Confiftorial 

l^^r^fciror  and  Epifcopal  Court  of  Beilby,  by  divine  permiffion 

w*"  ^bcen*'^-  ^^^^  i^ord  Bifhop  of  London  j  that  the  plaintiff  was 

vioufly  ferved      a  perfon  of  good  fame,  and  a  pra£lifing  attorney ;  that 

I!Lnid<»,n^had  u  caufe  of  feparation  from  bed  and  board  and  mutual 

due^noticeofthe  cohabitation  was  then  depending  in  the  faid  Court,  in 

The  F«ai|6e  rf   which  a  minor  fon  of  the  plaintiff  was  cited  to  appear 

court  is  matter    before  the  defendant,  to  anfwer  jinne  Jeaurain  his 

^edbye^vi-     lawful  Wife  in  the  faid  caufe,  but  to  which  the  plain- 

Ae^^'r^^*^***  tiff  was  no  party;  yet  that  the  defendant  required 

the  plaintiff  to  take  upon   himfelf,  the  burthen  of 

guardian  to  his  faid  infant  fon,  and  appear  in  fuch 

fuit  as  guardian  ^^///tf/n;  which  burthen  the  plaintiff 

wholly  refufed  to  take  upon  himfelf,  as  he  lawfully 

might  i  that  the  defendant  afterwards  figned  with  his 

name  and  publifhed  a  certain  inftrument,  purporting 

lo  be  a  fchedule  of  excommunication ;  by  which  faid 

inftrument  the  laid  defendant,  as  Vicar  General  of  the 

faid  Bifhop  of  LondoHy  and  Official  Principal  of  his 

Confiftorial  and  Epifcopal  Court,  pretending  to  be 

armed  with  legal  authority,  and  pretending  that  juftice 

fo  required,  unjuftly  and  unlawftilly  decreed  the  faid 

plaintiff  to  be   excommunicated  for  certain  alleged 

contempts 
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contempts  and  coatumacy  in  not  appeanng  at  a  cer-       19^^^  1 

tain  day  and  place  as  the  guardian  afligned  to  his faid  ^"X^^^"^  * 

infmt  fon;    whereas  the  plaintiff  was  not  legally       Qenf 

appointed  the  guardian  ad  lilem  for  his  laid  fon ;  that      .   «• 

the  faid  fchedule  of  excommunication  was  figned  and  Sv^.Sc^t. 

publiihed  without  the  plaintifiPs  having  been  ferved 

with  any  citation^  monition^  decree,  or  legal  notice 

wbatfoever  to  take  upon  himfelf  the  burthen  of  the 

faid  guardianfliip ;   that  fuch  excommunication  was 

afterwards  read  during  divine  fervice  in  the  parilh* 

church  of  Su  Botolph,  Biihopfgate^  the  lame  being 

the  parifh  where  the  plaintiff  refided  i   and  he  was 

then  and  there  openly  and  publicly  declared  and  de- 

nounced  excommunicated  by  the  minifter  of  the  faid 

parifii ;  by  means  whereof  the  plamtiff  had  fuffered . 

in  his  good  name^^  been  mjured  in  his  profeffion,  fued 

by  his  creditors,  and  reduced  with  his  fiimily  to  great 

diflrefs,  poverty,  and  ruin. — Plea^  the  General  Iflue. 

It  appeared  that  Sir  William  Scott^  as  ^car 
General  and  Official  Principal  of  the  Confiftoriai  Court, 
of  the  Biihpp  of  London,  had  required  the  plaintiff 
to  appear,  as  guardi^  iui  Hum  to  his  fon ;  and  ordered 
him  to  be  excommunicated  for  refufing  to  do  fo« 
On  appeal  to  Sir  John  Nicholl,  as  Dean  of  the 
Arches,  that  learned  judge  held  that  Mr.  Beaurain  was 
con^ellable  to  become  guardian  ad  litim  to  his  fon, 
and  that  the  excommunication  was  regular.  The 
matter  being  referred  back  to  the  Confiftorial  Court, 
the  fchedule  of  excommunication  iffued,  and  was  pub- 
lUhed  in  the  parifli  church  of  St.Botolph,  Biftopf* 
gate, ' 

The 
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iii2.  The  plaintiff's  counfel  contended,  that  the  aftlofi^ 

BKAimAiK    ^2is  maintainable  on  two  grounds :    ift,  Becaufethe 

Gent.  Ecclefiaftical  Court  had  no  authority  to  compel 
'  ItfjAr  H  ^^'  Beaurain  to  become  guardian  to  his  fon  againft  his 
fir^.ScoxT.  vill»  but  ought  either  to  have  appointed  one  of  its 
own  officers  guardian^  as  is  done  in  the  courts  of 
equity,  or  allowed  a  guardian  to  be  appointed  by  the 
plaintiff  in  the  fuit,  as  is  done  in  thecouns  of  common 
law ;  and  2dly,  Becaufe  no  regular  citation  or  moni- 
tion had  been  ferved  upon  Mr.  Beauraih  before  the 
excommunication  was  direded.  It  was  allowed  that 
he  had  previoufly  made  an  affidavit  in  the  fuit  refpeft- 
ing  the  appointment  of  a  guardian,  and  that  he  had 
verbal  notice  of  the  order  to  appear  as  guardian ;  but 
it  was  infifted,  that  till  a  regular  citation  or  monition 
was  ferved  upon  him,  he  was  not  properly  before  the 
Court,  and  the  Judge  could  have  no  authority  to  pro* 
ceed  to  excommunication. 

tk  * 

On  the  other  iide,  they  did  not  deny  that  the  adion 

might  be  maintained  if  the  Ecclefiaftical  Court  had 

exceeded  its  jurifdidion ;  but  they  called  witneffes  ta 

prove  that  the  plaintiff  was  bound  to  become  guardian 

for  his  fon,  and  that  the  proceedings  againft  him  were 

perfe£Hy    regular. — Among    thefe   was    Sir   John 

NiCHOLL,  who  ftated^  that  he  continued  of  che  fame 

opinion  as  when  he  difmiffed    the  appeal. — It  was 

proved  that  the  plaintiff  might  have  done  all  that  was 

required  of  him  with  hardly  any  trouble  and'  no 

expcnce ;  and  that,  in  point  of  fadt,  he  was  acquainted 

^     with  the  order  to  become  guardian  ad  litem  as  fecm  as 

it  was  pronounced.*    It  further  appeared^  that  alter 

the  excommunication  Sir  William  Scott  had  be« 

haved 
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haved  with  great  generofity  to  the  plaindff^  axnidfl:  the       xtx2. 
misfortunes  which  thea  overtook  him  ;  and  that  he    r      RAm 
had  exprefled  the  mod  unbomided  gratitude  for  the       Gent. 
kindnefe  he  experienced..       .  kiaThou. 

SirW.ScatTi 
Lord  Ellhnborough  left  it  to  the  jury  to  decide 
upon  the  tSeSt  of  the  evidence,  ftatmg,  that  he  him- 
felf  did  not  perceive  any  thing  unreafonable  in  the 
plaintiff  being  required  to  become  guardian  ad  litem 
in  the  manner  defcribed,  and  that  the  plaintiff  feemed 
to  have  had  fufficient  notice  of  the  appointment  accord*- 
ing  to  the  pra£Uce  of  the  Ecclefiaftical  Court. 

The  jury  found  a  verdifl  for  the  plaintiff  with  y^r// 
Jhittings  damages ;  obferving,  at  the  fame  time^  that  they 
did  not  mean  to  throw  the  flighteft  refle£Uon  upon  the 
highly  refpeftable  charafter  of  Sir  William  Scott* 

# 

No  motion  was  made  for  a  new  trial>  or  in  arred 
of  judgment. 

Park,  Brougbamy  and  Ttndal,  for  the  plaintiff. 
Garrow^  S.  G.  and  Holroyd^  for  the  defendant, 

[Attonuef,  Flajhman  and  WUfin^l 


Vi6cBoraitte\iCafifi6yei€j  cation.  Lord  EldoKj  C.   ob- 

juB.  346.  where  upon  an  appU-  fcrted,  *«  At  prefeot  I  cannot 

cation  to  the  Court  of  Chancery  fee  the  principle,  upon  which^ 

for  a  writ  ott^ilerf  to  be  dire^-  with  n^gard  to  a  fon  farisfami' 

ed  to  the  Bishop  of  London»  Rated,  the  father  can  be  com* 

requiring  him  to  abfolve  the  pelled  to  be  guardian  ad  lUem.** 

plaintiff  from  thii  <xcommum*  1^8   Lordihip   likewife    faid^ 
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itia*  .      ''that  where  the  Spbhiial  Court 

V»-i  *^—  m^  Ijj^  excommunicated  a  perfoo 

B&j^UKAOr     foracaufeforwhichtheyharc 

^'        not  by  the  law  of  the  hud 

Rj^'Hob.    authority  to  do  fo,  he  has  a 

8irW.8oOTr.  rigfattoforae  foch  writ  f — buty 

CTCommniricatian  being  id  the 

nature  of  proceCi  to  affift  a  de- 

mand  againft  the  party  ezconi* 

mtmicated^  the  writ  was  refiifed 


becaofe  no  notice  of  aotioahad 
been  giren  to  the  complainant 
m  the  Spiritual  Court.— Where 
the  Judge  of  any  SpiritoaL 
Court  cicommnniratcs  a  mas 
for  a  caufe  of  which  he  has  not 
the  legal  cognizance,  he  is  dfo 
liable  to  be  indided  at  the  fqit 
of  the  King.  2  Inft.  623.  jBL 
Cora.  loi. 
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At  the  Sittings  after  Eajier  Term^ 
53  Georob  IIL 


■— — — — <i 
ADJOURNED  SITTINGS  AT  WESTMINSTER. 


AnNX  W1I8ON   V*   MlTCHELt.  iWfilay/ 

Jttoe  J. 

A  SSUMPSIT  for  board  and  lodging.    Plea,  the  Tofuppomde- 

^^^' r^  1  TiT  fencetoana6tiott 

oenerai  luue*  cf  aflUiqjfic^  that 

th«  j^laidtiir  was 
under  covertura 

The  defence  fet  up  was,  jcoverture  in  the  pbuntiff  when  the  oufe 

-  1         1  ,  1        *>i  1  •  f.       1    .        of  action  accrufd, 

when  the  debt  accrued.    She  at  that  time  hved  by  although  (he 
herfelf,  and  kept  a  boarding-houfe  in  Pall  Mall.    One  t^an^^b^oe 
of  the  plaintiff's  witneffes  ftated  in  crols^xamination,  J^fVchS 
that  flic  had  acknowledged  flie  was  previoufly  married  }y}^^  ^^  ^® 

---.,,.        rrr-f^  ,        •     n«ifl     i-  1  .  ^       had  been oiamed 

€0  one  Wtlltam  Wil/on,  who  is  Itill  ahve ;  but  that,  flie  to  J.s.  who  was 
added,  there  was  fbmething  irregular  in  the  marriage,  <mt  a/^^'i^i^i^ 
fo  that  it  did  not  ftand  good.  :^otoh"aS 

with  her  CuppoTed 

Littkdaley  for  the  defendant,  offered  to  prove  ac-  c^^^ir  '^  ther* 

knowledgments  both  by  her  and  William  Wilfon^  made  ibTto^'d^il^lh^ 

Vol,  UI.  D  d  without  ;^-^-^- 


y 
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to  the  folicitor  to  the  affignees  to  prepare  an  aflign- 
ment  of  the  leafe.  It  was  prepared  accordingly,  s^d 
executed  by  the  affignees  and  the  bankrupt  two  years 
ago,  before  any  rent  became  due;  but  it  has  re- 
mained ever  fince  in  the  hands  of  the  folicitor  to  the 
ai&gnees,  who  has  a  lien  upon  it  for  the  expence  of 
preparing  it. 

Rjcbardfon  for  the  plamtiff  contended,  that  as  the 
aflignment  had  not  been  delivered  to,  ndr  accepted 
by  P«  O.,  it  did  not  operate  to  pafs  the  term  to  him ; 
he  was  not  liable  for  the  rent,  and  the  liability  of  the 
defendants  therefore  continued.  In  equity  he  might 
be  compelled  to  accept  of  the  aflignment  according 
to  his  contrad^  but  ic  could  not  be  forced  upon  him 
at  law ;  and  till  ]ie  had  aftually  accepted  it,  the  mere 
execution  of  the  deed  did  not  alter  the  rights  or 
liabilities  of  the  parties. 

Lord  Ellbnborouoh,  however,  held  that  under 
the  circumftances  the  affignment  was  complete  before 
the  rent  became  due  ;  and  the  plaintiff  fubmitted  to 
be  nonfuited. 

RUbardfon  and  Chrke  junior  for  the  plaintiff. 

CarraWf  A.  G.  and  Marryai^  for  the  defendant; 

[AtUHrnies,  MulUdgt  and  9filkm/<m.] 


Fide  Chancellor  t.  Poole,  Doug.  764.    Taylor  v.  Shum«  1  BoL 
ftPuLsi. 

D  d  a  Wyatt 
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Tjurfday,     Wyatt  and  another,    Aflignces  of  Sheppa&o  s 
"^^*  Bankrupt,  ^.  Bladbs  and  another,  late  SheriflF  of 

Middlefex/ 

Where  after  a  fe-  npROVER  for   taking  the   bankrupt's  goods  in 

cm  la  of  bank-     X  .  ^  .*»  rLr.i 

niptcy  the  ihe-         exccution  after  a  fecret  aa  of  bankruptcy* 

tiff  took  in  eze- 
cutioo  the  coodi 

cfa  trader  under  The  a£l  of  bankruptcy  was  committed  the  8th  De- 
ttwJdihSi'toe  cember  la(L  The  goods  were  feized  on  the  8th  of 
JS^'^rflh**  February  following,  and  carried  to  a  broker's.  On 
bankrupt  after,  the  1 2th  of  the  fame  month  the  commiffion  iflued, 
•otice  upon  him  and  notice  was  afterwards  ferved  upon  the  iheriff  not 
to  which^  J^'  to  fell  the  goods,  as  they  belonged  to  the  afGgnees.  In 
they  were  aitow-  confeoucnce,  the  goods  were  never  fold,  but  ftifl  remain 

cd  to  renain  un-  "i  '  o  ' 

fou  at  the  hro.  at  the  broker*Sj  and  no  demand  of  them  was  ever  made« 

ker*s^  held,  that 

the  (heriffwaa  l»-_-,  ,,  iir*  n 

able  to  an  aaion      TopptHg  argucd,   that  undeT  thefe  circumitances 

ft^it  dr7he*l%-    there  was  no  evidence  of  converfion.     The  goods 

de^^^*lrf\he^  remained  in  fpede,  and  were  always  ready  to  be  de- 

goodi.  livered  up  to  the  affignees.    They  had  been  feized 

tmder  legal  procefs  3  and  the  notice  not  to  fell  was  in 

itfelf  a  waver  of  the  removal  of  the  goods,  amounting 

to  an  aflertion  that  they  had  not  been  converted  by  the 

flieriff>  but  ftill  ezifted  as  ^e  property  of  the  aflignees. 

Lord  Ejllbnborougk. — Had  the  goods  not  been 
removed,  it  would  have  been  difficult  to  fay  there  was 
any  converfion ;  but  I  think  the  removal  of  them  after 
the  a&  of  bankruptcy  is  a  fufficient  converfion  to 
maintain  the  a^oo,  notwithftanding  the  fubfequem 
noticew 

The  plaintiffs  recovered* 
CarroWf 
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Carrow,  A.  G.  and  Barrow^  for  the  plaintiffs. 

Topfing  zxid  Lawes  for  the  defendants. 

[Attoraiet,  Jcff^  ind  Snuth\ 
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aod  anotHer, 

Bladvs 
and  another* 


Fidt  Countefi  of  Rutland's  cafe,  i  Rol.  Abr.5.  (L)  pL  I. 


Faxrlie  is.  BmcH  and  ANOTHia,  Sheriff  of  Mid«  Fiiai7,jiiM4. 

diefex* 


T^HIS  was  an  adlion  againft  the  late  flieriff  of  Middle- 
fez  for  the  efcape  of  one  Milbcurne  on  mefhe 
procefs^ 

The  plaintiff  gave  in  evidence  the  fherjff's  return  of 
€epi  c^tu  to  the  writ^  and  proved  that  Milbcume  did 
not  put  in  bail  above,  and  was  not  in  the  flieriff^s 
cuftody  at  the  return  of  the  writ. 

It  was  contended  for  the  defendants^  that  the  war- 
rant fbould  be  produced,  and  dire£l  evidence  (hould 
be  given  of  the  arreft  and  efcape.-*— But, 

Lord  Ellsnbokough  held,  fhat  both  fads  were 
fufficiently  proved,  by  the  flieriff's  return  and  the 
non-appearance  of  the  party  according  to  the  exigency 
of  the  writ. 

The  plsdntiff  had  a  verdid. 

Dd3  Park 


In  IB  a^Hoo  - 
agunfttlM  iherifF 
fbrineicipeupoa 
mdne  poccTs,  it 
itenoufh,  wid^ 
out  fnidoaiiig  clift 
wamnt,  «r  giT* 
ingdired  evi- 
deoce  of  the  ir« 
nft  or  eictpe»  t9 
praratbeihtiiiri 
retoniof  Apt* 
coipiif  9  ind  to 
ihew  that  the 
party  did  not  put 
In  kaSLpUid  waa 
aotiachaihariS^f 
cuft*dyatth»r«* 
danaf  tha  writ. 
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ttts.  fhip ;  and  it  nvas  under  this  commiffion  that  die  pkdbu 
^^f^^n^om  ^^  ^^^  apfJbinted  affignees.  De  Cafiei  likewife 
and  another.  Carried  on  the  feparate  trade  of  a  manufadurer  ok 
D^^^BT  ^'^^  flowers ;  and  the  afiioii  was  brought  on 
a  Bankrupt/  a  contrad  entered  into  with  him  on  his  fqarate 

«.  •     accounts 
Pa  SuTA* 

Park  objeiSedy  that  the  plaintifli  had  not  pro* 
perly  defcrihed  themfelves  in  the  dedantfion.  That 
defcription  could  only  be  fupported  by  a  feparate 
commiffion  againft  De  Capiet.  They  were,  and  ought 
to  have  been  denominated,  die  affignees  of  De  d^iet 
and  Caldas. 

Ix>rd  Ellskborqugh. — ^Thb  aAion  bdng  ca  the 
feparate  contrad  of  De  Capiet^  I  do  not  think  it  was 
neceflary  to  introduce  the  name  of  C^A&x.  Thedefcrip^ 
don  the  plaintiffs  give  of  themfelves,  as  far  as  it  goes, 
is  true,  and  is  fupported  by  the  evidence*  They 
are  the  affignees  of  De  Capiet ;  9lid  as  to  all  feparate 
tranfafiions,  the  commiffion  is  feparate  The  defendant 
could  not  be  led  into  any  injurious  nuftake  by  this 
defcripdon ;  for  as  to  his  deifenGe,  ft  is  immaterial 
whether  the  c(»nmiffio|i  was  feparate  pr  joint* 

^  The  plaindff  had  a  verdi£tf 

Topping  and  Abbctt  for  the  plaintiff, 
Park  and  Barrow  for  the  defendant. 


r^de  Hancock  v.  Haywoodt  3  T.  R.  433.   Strettfidd  m  HiDk 

HopoKwaoN 


EASTER  TEJRM,  53  GEORGE  IIL  401 


HoDOKiKsoN  V.  Willis.  Thawsuy, 

J(iue  xa 

THIS  was  an  a&ion  aninft  the  maker  of  two  pro-  on  itnaiatiaw, 
imflory  notes.    The  defence  was,  that  they  had  ot  en  pUinttfTs 
been  given  in  lieu  of  two  bills  of  exchange  which  ^iTt^mayWe"* 
were  tainted  with  ufui7.  :!:f„:^?^. 

o.it  rr  educing  th^ 

To  prove  that  the  notes  had  been  fubftituted  for  the  *"* 
bills,  the  defendant  propofed  to  read  in  evidence  ^an 
examined  copy  of  the  plaintifTs  anfwer  to  a  bill  of  dif* 
covery  filed  againft  him  in  the  court  of  Chancery. 
A  witnefs  firl|  pro4uped  an  examined  copy  of  the  bill, 
and  then  an  examine4  copy  of  the  anfwer.  The  names 
of  the  parties  in  the  equity  fuit  appeared  to  be  the 
fame  as  thofe  of  the  parties  to  the  prefent  a£):ion ;  but 
thtre  was  no  evidence  of  identity, 

Garrow^  A.  G.,  msuntained  that  the  anfwer  could 
not  be  read,  unlefs  the  original  were  produced,  and  the 
fignature  proved  to  be  the  hand-writing  of  Hodgkinfon^ 
the  i^pw  plaintiff.  This  is  always  required  upon  indift- 
ments  for  perjury,  and  there  is  no  difference,  as  to  tbf 
rules  of  evidence,  between  civil  and  criminal  proceed- 
ings,—It  was  impofEble  to  fay  who  the  Hodgkinfon 
was  againft  whom  this  bill  was  filed ;  and  even  if  it 
was  the  plaintiff  in  the  prefent  a£lion,  a  fididous 
anfwer  might  have  been  filed  in  his  name. 

Lord  Ellemborouoh. — ^I  muft  have  fome  evidence 
of  the  ide&dty  of  the  parties*    But  when  it  is  efla- 

bUihed 
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Wuxis. 


1813.       bliihed  that  the  bill  in  equity  was  filed  by  the  now  de- 
2j  fendant  againft  the  now  plainti£F,  I  will  prefume  that 

the  anfwer  appearing  on  the  fUe  of  the  court  of  Chan- 
cery was  put  in  by  the  latter,  and  I  ihall  hold  the 
examined  copy  fufficient  without  the  produdion  of  the 
original. 

The  plaintiff's  attorney  was  then  called,  and  dated, 
that  the  bill  had  been  filed  by  the  defendant  againft  his 
client ;  whereupon  the  examined  copy  of  the  anfwer 
was  read  in  evidence ;  but  the  ufury  could  not  be 
fubfbuitiatedy  and  the  plaintiff  recovered^ 

GarroWf  A«  G.,  and  B^  for  the  pkwtift 
Park  for  the  defendant. 


But  an  affiilsvit  made  by  the 
^ndor  of  an  eftate  before  a 
Mafter  in  Chanceiyj  to  fatisfy 
the  purchafer  that  the  eftate 
free  from  tncambnucesi 


being  extrajttdidal«  canncit  be 
proved  without  ptodncing  the 
originaL  Smith  v»  Goodierg 
3  Mod«  36*  Gilb*  Law  En 
57* 


Matthbwi 
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Mattkxws  v.  West  London  Water  Worki     ThvMij^ 

^  lunt  10. 

Company. 

HTHIS  was  an  a&ion  agalnft  the  Weft  London  Water  Anaakmoocht 
Works  Company  (which  is  incorporated  by  ad  ^*b  "i^^*** 


of  parliament),  for  negligence  in  making  an  excava-  ^"ed'wTt^' 
tion  and  throwing  up  rubbifli  in  a  public  ftreet,  with-  work»  company, 
out  properly  guarding  the  fame;  whereby  a  ftage  empioiredbypcr^ 
coach,  which  the  plaintiff  was  driving,  was  overturned,  ^"^eC^ 
and  he  was  feverely  hurt.  ^Z^SJ^. 

log  water  through 

It  appeared  that  the  Weft  London  Water  Works  the  woik  m » 
Company  contraft  with  certain  pipe-layers  to  lay  down  S^J*?S!fer^«B 
iron  pipes  for  the  conveyance  of  water  through  the  ^fri^to^** 
different  ftreets  of  the  metropolis,  and  that  the  pipe-  nctireM  wk  i»i 
layers  hire  the  men  adually  employed  to  do  the  work.  ^"^* 
Thefe  men,  in  laying  pipes  in  Tottenham-Court-Road, 
left  a  quantity  of  rubbilh  in  the  ftreet,  without  any 
light  fuiSciently  to  ihew  it,  or  watchman  to  warn  paf- 
fengers  of  their  danger.     The  confequence  was,  that 
the  Liverpool  coach,    driven  by  the  plaintiff,  was 
overturned,  his  leg  was  broken,  and  he  was  rendered 
a  cripple  for  life.    The  queftion  being  made,  whether, 
under  thefe  circumftances,  the  a^on  ought  not  to 
have  been  brought  againft  the  pipe-layers  ? 

Lord  Ellenborouoh  faid,  he  had  no  doubt  the 
Water  Works  Company  was  liable,  and  the  plaintiff 
recovered  a  verdift  for  ^^525.  damages. 

Garrowj 
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GarroWf  A.  G.,  and  Curwopd  for  the  plaintiff. 
DampUr  and  Selwyn  fpr  the  defendants. 


Wmt 

XiOIIDOnWA"                                       [Attoniw*  HmriekStSloperJ] 
TXRWOREa       ,.  


Vide  Bofli  n  Steinmaft^  i  B»  &  P.  405.    Flower  ▼•  Adam# 
3TaonU3i4« 


JttM  I4* 


BuDD  t^.  Mart  Foulks. 


frbfici  of  the 


A^oQ^m  ^HLS  was  an  adion  of  debt  in  the  name  of  the 
uniiccDfed  houfc  treafurer   of  the    College    of  Phyficians,    on 

rfiuMt!iSd?£°  14  Geo.  3.  c.  49.  f.  I.,  to  T-ecover  a  penalty  of  ^^500. 
Sd«rf*^  for  concealing,  harbouring,  entertaining,  and  confin- 
x4Geo.  J.C.49.  ing  in  a  boufe  kept  for  the  reception  of  lunatics,  more 
•17  fl^  '^Sf  than  one  lunatic  at  one  time,  without  having  a  licence 
^^  ^  ^      f^^  ^Ij^j  purpofe, 

«» 
It  was  proved  that  in  an  unficenfed  houfe  of  which 
the  defendant  aded  as  the  miftrefs,  feveral  female 
lunatics*  were  kept,  within  fix  months  before  the  fuing 
forth  of  the  writ. 

Marryat,  for  the  defendant,  pvopofed  to  prove  that 
(he  was  merely  a  fervant ;  that  the  boufe  in  pomt  of 
hSt  belonged  to  a  Mr.  Dunftm^  and  that  it  was  kept 
by  her  on  his  account. 

Lord  Ellbnborough.— -It  is  immaterial  whether 
the  defendant  has  any  interell  in  the  houfe  or  not. 

If 
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If  a  perfon  be  put  in  to  manage  fuch  a  houfe  for  an-  ^  j^Bij. 
other^  that  perfon  is  liable.  Here  the  defendant  bar^ 
boured^  efiiertainedy  and  confined  the  unhappy  females 
that  were  under  her  care  in  this  houfe  kept  for  the 
reception  of  lunatics.  A  different  conftruiiion  of  the 
ftatute  would  permit  its  wholefome  provifions  to  be 
evaded  without  difficulty. 

.    Some  doubt  arofe  as  to  the  neceflary  evidence^  that  '«  ^JlT^  ** 
the  plaintiff  was  treafurer  to  the  College^  in  whofe  fcjrtiMiVafuxir 
name,  the  a&ion  mult  be  brought.    No  witnefs  was  pbyficians,!^ 
called  who  was  prefent  at  his  eledtion  j  but  the  annals  STL'ultl*^ 
of  the  ComitiaMajora.  in  the  hand-writing  of  Pr.jfiTar-  cit3r,it.«en«*fh 

,  *  ^     ^  to  put  in  the  Mi^ 

n^ejy  the  regiftrar,  and  figned  by  Sir  Francii  MiJmany  ■•u  of  the  omi^ 
the  prefident^  were  produced,  recording  his  appoint*  ^m^uTa^" 
inent  j  and  it  was  proved  that  he  had  afterwards  ^^•^."Je 
afied  as  treafurer.    Lord  EUenborough  held  thi^  to  «fte»^  »^«< 
be  furacient.  without  ciUtns 


The  plaintiff  had  a  verdid. 

Garrwf^  A.  G.^  Park^   and  Damfitry    for  the 


aay  one^who  wa* 
pvefeat  at  tht 


Marryat  for  the  defendant. 

[Anoniety  M<ikem  aad  5a%.]' 
Vidt  Ktx  Y.  Campbell,  i  Campb*  9ir 


M^CaLLOCB 
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Mmdtf,  M^CuLLOCH  V.  RoYAJL  EXCHANGE  ASSU&ANCS 

'"^'^  Company. 

whef«r  ^bett  u  'TlflS  was  an  a&ion  of  debt  for  money  had  and  re- 
S^°^3^St,  ceived,  to  recover  the  fum  of  jfi^ieo.  as  a  re- 
h^  ^rS^      ^™  ^f  premium  upon  a  policy  of  infurance  executed 

in  cifety  iiid     by  thc  defendants. 

M  1^!t^      The  cafe  came  on  upon  admiffions,  which  (bted^~- 

iremiunw tb«       ^  That  ou  the  2ift  of  Auguft  i8i2  a  poUcy  of  in- 

SS^ttfL^  furance  was  eflfeaed  by  Meffrs.  Amyand,  Cornwall^ 

^^^r&^  and  Co.  with  the  defendants,  by  the  order  and  on  ac- 

inhittitkiotu  couut  of  the  plaintiff,  for  the  fum  of  fevien  thoufand 

pounds,  upon  the  (hip  Dtike  of  Kent  and  her  freight, 

being  jf  4,000.  upon  the  (hip,  and  j?3,ooo.on  freight, 

on  a  voyage  from  Saint  Domingo  to  theporf  oiLon^ 

don,  at  a  premium  of  Jt2 1 .  per  cent. 

^^  That  a  return  of  premium  for  the  (hip's  (ailing 
armed  with  1 2  guns,  and  arriTal  as  (tipulated  by  the 
policy,  has  been  made  by  the  defendants,  leaving  the 
fum  of  if  f, 260*  as  the  net  premium  paid  to  them  for 
efiPeSing  the  faid  policy. 

^^  That  in  the  month  of  May  1809  ^^  ^^  ^P 
proceeded  upon  a  voyage  to  the  Weft  Indies  from  the 
port  of  London^  smd  that  Mr.  Richard  Gardiner  was 
then  the  fole  owner  thereof  in  the  regifter  of  the  port 
of  London,  and  that  he  is  now  the  fole  regiftered 
owner  in  the  &id  regifter  in  the  faid  port,  and  that  he 
has  never  transferred  his  property  in  the  faid  (hip  to 
any  perfon,  nor  has  the  fame  ever  been  transferred 
by  his  confent  or  authority. 

"  That 
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^  That  the  fidd  (hip  arrived  at  Martinique,  where       1813* 
flie  took  m  a  cargo  on  freight  for  Europe,  and  failed  i^Cvujocu 

from  thence  on  the  lit  Auguft  iS^p.  t^« 

Royal 
^  That  having  met  with  damage  on  the  faid  hft-   ExcHANoir 
mentioned  voyage,  the  faid  fiiip  put  into  the  harbour    Cqmmii? 
of  St.  John's,  Antigua,  in  diftrds,  and,  after  being  fur« 
veyed  by  a  warrant  from  the  Vice- Admiralty  Court  of 
that  liand,  jQie  was,  condemned  to  be  fold  as  being 
unfit  to  be  repaired,  and  was  accordingly  fold  by 
virtue  of  an  order  of  the  iaid  Vice-Admiralty  G>urt 
to  Matthew  King. 

^^  That  Matthew  King  afterwards  obtained  from 
the  proper  officer  of  the  cuftoms  of  the  faid  ifland  a 
new  colonial  regiftef  for  the  fhip,  and  remaned  in 
pofleflion  of  her  till  September  181 1^  during  which 
time  he  caufed  her  to  be  repaired  at  a  great  expence, 
conceiving  that  he  had  obtained  by  virtue  of  the  fale 
herein-before  mentioned,  a  full  and  complete  dtle  to 
the  laid  (hip. 

*'  That  in  September  181 1  the  faid  Matthew  King 
fold  the  faid  (hip  to  the  plaintiff  at  Guadaloupe  for  the 
fum  of  14,500  dollars,  and  executed  a  regular  bill  of 
fale  of  her  to  him,  at  which  time  and  till  fome  days 
after  the  arrival  of  the  (hip  in  England  (as  herein-after 
mentioned),  the  plaintiff  had  no  notice  or  knowledge 
of  any  adverfe  claim  or  title  to  the  faid  (hip,  but  on 
the  other  hand  was  fully  convinced  that  he  had  ac- 
quired a  good  and  fufficient  title  thereto. 

**  That  the  plaintiff,  after  the  purchafe  of  the  faid 
ihip,  and  while  he  retained  the  poffeifion  thereof,  ex* 

•  8  pended 
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iSij*       pended  the  Aim  of  jf 31346^  in  various  dUburicmditt 

M^CuIloch  ^^^  ^^^  "^^  ^^  ^^  ^^  ^^P»  ^^  ^'^^  ^^  ^^^  ^^  ^ 
V.         voyage  in  queftion*     ^ 

RoY4L 

ExcNAKos  '^  That  the  plaintiflf  employed  the  faid  flup  in  a 
^^^^^^^'  coafting  voyage  to  the  Spanifli  Main,  and  ia  June 
1812  he  procured  a  freight  for  her  at  St.  Domingo 
for  London,  b^ing  the  voyage  infured  by  the  policy 
in  queftion,  \irhere  (he  arrived  on  or  about  the  20th 
September  laft,  and  fafely  delivered  her  cargo }  and 
the  freight  of  die  iaid  cargo,  amounting  to  about  the 
fum  of  j^2,867.  I  OS.  iid.  has  been  duly  paid  to  the 
plaintiff. 

^^  That  after  the  arriva)  of  the  faid  Ihip,  and  the 
delivery,  of  her  cargo,  the  faid  Richard  Gardiner  ob^ 
tained  poifeffion  of  the  faid  fhip  under  an  Admiralty 
warrant,  and  now  feeks  to  recover  the  amount  of  the 
freight  fo  psud  to  the  plaintiff.'* 

Scarktiy  for  the  plaintiff,  contended,  upon  thefe 
fads,  that  he  had  no  infurable  intereft  in  the  fhip  or 
freight,  and  that  therefore  the  premium  might  be  re« 
covered  back.  Reid  v.  Darby,  10  Eaft.  143.  is  an 
exprefs  authority  to  fhew,  that  no  property  or  intereflb 
in  the  (hip  was  transferred  by  the  fale  under  the  fen- 
tence  of  the  Vice- Admiralty  Court  at  Antigua.  The 
exclufive  ownerfliip  therefore  all  along  remained  in 
Gardiner,  in  whofe  name  fhe  flood  regiftered.  The 
plaintiff  was  tortiouily  in  poffeflion  of  her,  and  would 
have  been  liable  to  an  a&ion  of  trover  for  refufing  to 
deliver  her  up.  It  has  often  been  decided,  that  courts 
of  juftice  can  look  to  no  title  to  fhipping  except  what 
10  it 
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is  evidenced  by  the  regiftcr  z6ts ;  and  the  plaintiflT      ^'3* 
having  no  title  to  the  (hip,  if  a  lofs  had  happened,  he  M'Cuxxocm 
could  not  have  fucceeded  in  an  aftion  on  the  policy.         «'• 
The  produfUon  of  the  regifter  in  the  name  of  Gardiner  exchako* 
muft  have  completely  defeated  his  claim. — That  part  AasuiiAMCje 
of  the  infurance  which  is  on  freight  comes  exa&ly   Compakt* 
imder  the  fame  confideration.    In  Camden  v.  Ander- 
fon,  5  T.  R.  709.  it  was  determined,  that  no  one  can 
have  an  infurable  intereft  in  freight  except  the  regif- 
tered  owner  of  the  (hip.    The  Court  there  faid,^ "  the 
**  right  to  freight  refults  from  the  right  of  ownerfhip  j 
*^  and  if  the  plaintiffs  have  no  title  to  the  (hip,  they 
^^  have  no  intereft  in  the  freight.   And  if  the  plaintiffs 
^'  have  neither  a  legal  nor  equitable  intereft  in  the 
^\  (hip,  they  have  no  intereft  which  is  the  fubjed  of 
*•  an  infurance."    Thus  the  Defendants  have  incurred 
no  liability,  and  have  received  the  premium  without 
running  any  hazard.    The  premium  was  paid  to  them 
without  any  confideration,  and  they  cannot  be  allowed 
to  retain  it.    This^s  not  a  wagering  policy.    There  is 
no  illegality  on  the  part  of  the  plaintiff.     He  .believed 
the  (hip  to  be  his  own  when  he  effe£ted  the  infurance. 
Therefore^  it  is  like  the  common  cafe  of  (hort  intere(t. 
In  Rotitb  V.  Thomp/ofij  1 1  Eqfi.  428.  where  the  captors 
of  a  I>ani(h  (hip  were  found  not  to  have  an  infurable 
intereft  in  her,  it  was  clearly  held  that  they  were  en- 
titled to  recover  back  the  premium }  and  it  feems  impof-' 
fible  to  diftinguifh  that  ca^e  from  the  prefent. 

Lord  Ellekborough.  In  Routb  v.  Thmpfotij  a 
lofs  had  happened  and  an  adion  was  brought  againfl 
the  underwriters  to  recover  the  fum  infured.  They 
refifted  the  demand  on  the  ground  that  th^re  was  no 

Vol.  III.  £  e  infurable 
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I Sij'       infurable  intereft.    As  they  denied  their  liabiKty  on  the 
M'CuLLocH  po^^j  ^^^y  w^^  ^^^  under  thefe  circumflances  allowed 
V.         to  retain  the  premium.    But  here  the  voyage  has  been 
E^HAMJE    P^'^"^^^*  2Lnd  the  (hip  has  arrived  in  fafety.    The 
AgsuRANcs  freight  has  been  earned  and  paid.    It  ftrikes  me  as 
Company,    j^q^  ^qq  \^^q  ^q  ^jp  up  the  matter,  and  to  fay  you  had 
no  infurable  intereft.    You  might  have  refunded  the 
contract  before  the  event ;  but  after  that  has  been  de- 
termined in  favour  of  the  underwriters^  it  does  not  lie 
in  your  mouth  to  tell  them  they  never  were  liable,  and 
that  the  premium  was  a  payment  without  confideration. 
1  am  perfeftly  clear  the  plaintiff  has  no  right  to  recover. 
It  would  place  underwriters  in  a  very  aukward  fituation, 
if  after  the  iafe  arrival  of  the  ihip,  the  affured  could 
come  to  them  and  fay,  ^'  We  had  no  legal  title  to  her  ; 
on  account  of  fome  fecret  tranfadtions  which  you  had 
no  means  of  invefUgating,  we  had  no  infurable  in- 
tereft ;  and  you  muft  pay  us  back  the  premium  which 
you  imagined  you  had  earned.'* 

Plaintiff  nonfuited. 

Scarlett^  Campbell  and  Spankie  for  the  plaintiff. 

Carrow,  A.  G«  Park  and  Befanquet  for  the  de- 
fendants. 

[AttoniMt,  Bluni  and  Kaye,"]  ^ 


ViJc  L0W17  T«  Bourdieu,  Doug.  467.    Vandyck.   Hewitt, 
i  Eaft,  97. 
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Clarke  and  Another,  v.  Noel,  w«inefd^» 

June  x6. 

ACTION  for  goods  fold.      •  Thepurchafcrof 

goodstebepadd 
for  by  bill  upon 
his  agent,  is  noc 

The  plaintiffs  were  manufafturers  at  Birmingbam,  {tn^^^n^k^ 
and  fent  out  the  goods  in  queftion  by  the  defendant*^  bui'^Uiwt  dJ- 
orders  to  /Ji#  Janeiro^  where  he  refided.  By  an  agree-  jns  *»*««  '*°*^ 
ment  between  the  parties,  the  plaintiffs  were  to  be  paid  not  funds  in  hmd 
the  value  of  the  goods  by  bill  upon  one  Aaron^  an  agent  Jrfi«^it*>*e«m# 
of  the  defendant  in  London.     The  plaintiffs  accord-  ^^' 
ingly  drew  a  bill  for  the  amount  upon  Aaron^  which 
he  accepted.    When  it  became  due,  he  had  produce  in 
his  hands  configned  to  him  by  the  defendant  more 
than  fufficient  to  fatisfy  it ;   but  there  was  no  market 
for  this  at  that  time.    He  ftated  to  the  plaintifi^  th^t 
he  was  unable  to  pay  the  bill ;  and  they  twice  allowed 
him  to  renew  it,  without  informing  the  defendant. 
Aaron  afterwards  failed,  with  money  of  the  defendant's 
in  his  hands  more  than  fuiEcient  to  anfwer  the  ac« 
ceptance. 

Garrtnvy  A.  G.  contended  that  under  thefe  circum- 
ftances  the  defendant  was  difcharged^  as  the  plaintiffs 
had  given  a  new  credit  to  Aarm^  and  made  him  their 
debtor.    But^ 
*  E  e  a  Lord 


4" 
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Lord  Ellekborough  was  of  opinion,  that 
Clarkb  Aaron  was  only  in  the  nature  of  a  furety;  and  re* 
and  another  marked,  that  as  he  was  not  in  ca(h  to  pay  the  bill 
^^  when  it  became  due,  it  was  lather  in  favour  of  the 
defendant  to  allow  it  to  be  renewed.  The  debt  was 
origmally  due  from  the  defendant ;  and  the  fecurity 
taken  from  his  agent  could  be  no  extindion  of  it.  It 
was  impoiBble  to  fay  that  the  purchafer  of  goods 
could  be  difcHarged  under  thefe  circumftances  by  want 
of  notice,  like  the  drawer  of  a  bill  of  exchange. 


«  The  plaintifFs  had  a  verdiA,  which  in  the  enfuing. 
term,  upon  a  motion  for  a  new  trial,  was  approved  of 
by  the  court. 

Park  and  Copley  for  the  plaintiffs* 

Carow,  A.  G.  and  Scarlett  for  the  defendant. 

[Actomies,  BowrdiUun  and  SeoHe.] 


Fide  Owenfon  t.  Morfe,  7  T.  R.  64.      Tapley  T.  Marten^ 
ST.R.45X. 


WeiliieiBaT, 
(June  16. 


EicKE  t;.  Mbter. 


whert  cokmiai     A  CTION  for  work  and  labour  as  a  broker^  and  for 
^^"-^"t   ^  commiffiom 

tenrentioo  of  a 
-.broker;  by  tht  uikg«  of  tnMle  mVoadm,  (which  wai  heW  to  be  nlid,)  he  k  emitW  « itt  mtotti 
(if  then  be  no  exprtfs  ftipuladoa  to  the  conunry)  to  i  per  cent,  commiffion  from  the  pwxiiarer, 
M  woll  IS  from  tho  itller. 
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Hie  plaintiff  is  a  fworn  broker  oCthe  city  of  London.  1813- 
In  November  and  December  laft  he  bought  feveral  jg^^^^ 
parcels  of  coffee  from  different  perfons  for  the  defend*  v. 
ant,  and  fent  him  ih  a  bcugbt  note  for  each.  In  fome  ^^"*' 
of  thefe  a  charge  was  made  of  *^  i  per  cent,  brokerage,* 
in  others  brokerage  was  not  mentioned.  Upon  fome 
of  thefe  purchafes  the  plaintiff  had  received  4-  per  cent, 
brokerage  from  the  fellers ;  in'  others,  by  expre& 
ftipulation^  he  was  to  receive  from  the  fellers  no  broker- 
age at  all.  As  to  fome  of  the  parcels  of  coffee,  he 
was  firft  employed  by  the  fellers  to  dilpofe  of  them  ; 
as  to  others,  he  went  in  the  firfl  inftance  to  the  fellers, 
and  offered  to  purchafe  them  on  behalf  of  thedefendant. 
Upon  the  whole  he  claimed  from  the  defendant  a  com* 
miflion  of  i  per  cent.  In  funport  of  the  demand  a  great 
number  of  brokers  and  merchants  fwore,  that  unlefs 
there  be  fome  exprefs  agreement  to  the  contrary,  it  is 
the  ulage  of  trade  in  London,  for  the  perfon  who  pur* 
chafes  colonial  produce  through  the  intervention  of  z 
broker,  to  pay  him  4  per  cent,  commiilion,  whether  he 
employs  the  broker  originally  to  look  out  for  the  com* 
modity,  or  the  broker,  having  been  originally  employed 
by  the  feller,  offers  him  the  commodity  to  purchafe ; 
and  whatever  bargain  as  to  brokerage  there  may  be 
between  the  broker  and  the  feller ;  and  whether  the 
bvokerage  be  or  be  not  mentioned  in  the  fale  note,  if 
that  expreffes  that  the  goods  are  bought  by  order  and 
on  account  of  the  purchafer. 

Garrawj  A.  G.  for  the  defendant  contended,  that 
by  law  there  can  be  no  claim  to  brokerage  from  the 
purchafer,  except  where  the  broker  is  employed  by 
hisn  in  the  firft  inftance  to  purchafe  the  goods )  that 

£  e  3  where 
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where  he  is  employed  by  the  feller  to  difpofe  of  them, 
his  demand  is  only  oa  the  feller,  whc^e  agent  he  is, 
and  that  bebg  paid  i  per  cent,  commiflion  by  the 
felkr^  he  can  have  no  right  to  any  further  remunera^ 
tion  for  his  Iisrvice3.<— 'But, 

Lord  Ellenbohough  held  the  ufage  as  proved  to 
be  good,  and  the  plaintiff  recovered  the  full  amount 
of  his  demand. 

Scarlett  and  Campbell  for  the  plaintiff. 

GarroWy  A.  G.  and  Puller y  for  the  defendant. 

'♦•**' y ■    "  ^ 

[Attormesy  Eitke  and  Kiar/ey»'\ 


Thurfdiy,  BUCKMAN  V.  LBVI. 

June  17. 

A  deiivtry  of  ^PHIS  was  an  s^ou  for  goods  fold  and  delivered^ 
u?I« fuffid!^         ^^  recover  the  value  of  two  dozen  of  cha'u^. 

to  charge  tht 
euzchiCeri  unleifi 

the  feUer  pro-  The  plaintiff  is  a  chair  manufa&urer  in  London, 
ib^ed,  OTUkel  who  had  been  in  the  habit  from  time  \p  time  of  fup- 
JhimfOTdeiiren  V^'^^^g  chairs  to  the  defendant,  an  upholfterer  at  JFi?&, 
them  in  fuch  a    \^  Noffolk.    Thcfc  chaiTs  had  been  carried  by  the 

manner  as  to  * 

fumiih  a  rtmedy  plaintiff  to  HarrtfoTfC 5  Wharfs  Irongatej  from  whence 

uirwharfin&er.    they  Were  forwarded    by  water  to  the  defendant. 

Sometimes  they  were  booked  at  the  wharf,  and  fomc- 

times  they  were  not ;  but  till  the  parcel  in  queftion, 

which  never  reached  him,  th^y  had  alW9y^  arrived 
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fa&.  A  fervant  of  the  plaintiff  was  the  only  witneljs  18^3 
to  fpok  to  the  delivery  of  thele  two  dozen.  He 
ilatedj  that  he  took  them  to  Harrifon's  Wharfs  and 
left  theni  on  the  premifes  tjiere,  with  a  dire£Uon  to  tb^ 
defendant^  piled  up  among  other  goods }  he  had  no 
receipt  for  them^  nor  was  any  entry  refpe^ing  them 
made  in  the  wharfinger's  books ;  he  faw  a  man  upon 
the  wharf  whom  he  believed  to  be  a  fervant  ^f  ths 
wharfinger,  but  he  did  not  know  hia  name,  and 
fhould  not  be  able  to  recqgnize  his  perfon ;  he  had  no 
converfation  with  the  wharfinger  or  any  other  perfon 
npon  the  premifes. 

It  was  obje£ted,  for  the  defendant,  that  here  was 
no  fuf&cient  evidence  of  a  delivery  to  charge  him',  as 
the  goods  had  not  been  booked  in  his  n^me  at  the 
wharf,  and  he  would  have  no  remedy  over  againft  the 
wharfinger; 

On  the  other  fide,  they  contended,  that  no  receipt 
or  booking  was  neceffary.  According  to  Duiion  v. 
Solomon/on^  3  Bd*.  &  Pul.  582,  and  other  cafes,  a  de- 
livery of  goods  to  a  carrier  or  wharfinger  is  a  delivery 
to  the  puTchafer.  The  delivery  of  thefe  goods  on  the 
wharf,  in  the  prefencc  of  a  perfon  who  appeared  there 
as  fervant  to  the  wharfinger,  was  fufficient.  Goods 
lb  delivered  before,  had  fafely  reached  their  deftina- 
tion ;  and  this  mufl  be  confidered  the  efiablifhed  mode 
of  dealing  between  the  parties. 

Lord  Ellenborouoh.  A  delivery  of  goods  to  a 
carrier  or  wharfinger  with  due  care  and  diligence>  is 
fufficient  to  charge  the  purchafer  j  but  he  has  a  right 

£^4  to. 
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to  require,  that  in  making  this  delivery  due  care  and 
diligence  fhall  be  exercifed  by  the  feller.  Before  the 
defendant  can  be  charged  in  the  prefent  inftance,  he 
muft  be  put  into  a  fituation  to  refort  to  the  wharfinger 
for  his  indenmity.  But  no  receipt  was  taken  for  the 
chairs ;  they  were  not  booked ;  and  no  perfon  belong* 
ing  to  the  wharf  b  fixed  with  a  privity,  of  their  being 
left  there.  The  plaintifi'was  bound  to  procure  them  to 
be  booked,  or  to  deliver  them  to  the  wharfinger  him- 
felf^  or  fome  perfon  who  can  be  proved  to  be  his 
agent  for  the  purpofe  of  receiving  them.  The  perfon 
upon  the  wharf  when  the  chairs  were  left,  might  be 
a  thiefy  watching  for  an  opportunity  to  purloin  them ; 
the  defendant  therefore  is  not  fumiflied  with  a  remedy 
over  againft  the  'wharfinger,  and  is  not  himlelf  liable 
as  purchafer  of  the  goods. 

Verdid  for  the  defisndant. 
Park  and  Coniyn  for  the  plaintiff. 
GarroWf  A.  G.,  for  the  defendant. 

[AtcoRues,  Pope  $od  Jt^fUl,] 


Vide  Clarke  ▼.  Hutchins,    14  Eaft,  475,      Cothay  ▼•  Tulc, 
Mii^  129.    Strong  V.  IjttDg,  pofl. 


Bbkmmzn 
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Benjamin  v.  Bank  of  England.  Thniatr* 

Jmm  17. 

npROVER  for  a  Bank  of  England  note  for  £49.      a.  Mid  a  Bnk 

toB^irhopiiA 

The  plaintifF,  being  the  holder  of  this  note,  paid  it  JiS^Sirfl^tt 
in  difcharge  of  a  debt  to  one  Jacobs.  Jacobs  pafled  Jt^^JS*^ 
it  to  one  PbillipSj/who  prefented  it  for  payment  at  the  on  the  ground 
Bank.  There  it  was  ftopped^  on  the  ground  that  it  fnudukodyob- 
was  one  of  feveraLnotes  obtained  by  means  of  a  forged  ^^hdd^.-. 
cheque  frpn*  Glynn  and^Co.y  the  bankers.  Pbillips  ^^^H^* 
thereupon  threati^ped  to  arreft  Jacobs  for  the  jf  40.,  p>><i  the  amouni 
and  this  fum  was  paid  to  Phillips  by  Benjamin^  the  c,  b  ^tm^ 
plaintiff.  .   tt!^"^ 

A.  ccMiIdnot 


Lord  Ellensorouph  ruled,  that  under  thefe  dr-  for  the  imT 
pumftances  tlie  a^n  ought  to  have  been  brought  in  JfS^Jit^ 
the  niune  of  Phillips,  and  could  not  be  maintained  by' 
Benjamin^  who  had  parted  with  his  property  in  the 
note,  and  had  no  intereft  in  it  at  the  time  it  was 
flopped  by  the  Bank. 

Plaintiff  nonfuitfd* 

Park  and  Andrews  for  the  plamtiff. 
Gqrrowy  A,  O.,  for  the  defendant. 

[Attwnics,  j(faac$  and  Xa^.] 

Fide  Goggerlqr  v.  Cuthbcrt,  a  N.  R.  170. 

MOE0> 
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''^"''^^>      Morse  and  others,  Affignees  of  T.  A.  Kerrison,  a 
fianknipt,  ^.  WnxiAMS  and  others. 

^****ifbif  ]yj[<rf^ET  had  and  received  to  recoTer  the  fum  of 
V4f/ti  wkh  a  jf  886.  ID/,  under  die  foUowing  drcumftances : 

foiytoudtm- 

hthLaS^^  ^^  ^8dg»r  Kerrifm  daceafed,  and  f •  ^.  iTifrr^Sfi, 
fer^eMM-  die  bankrupt,  were  in  partnerfliip  as  bankers  at  JMtt* 
thff,  vktBrnm    fvicb^    Between  the  years  1784  and  1806,  the  dden- 


^  tTmM^  dants,  who  are  bankers  in  London,  accepted  for  them 
^  STL*^  certain  bills  of  exchange,*  to  the  amount  of  jiM6.  los. 
^o^tiAo'  vhich  have  never  yet  been  taken  up  cm-  prefented  for 
ckwhaszuft  payment  Sir  Roger  Kerri/on  died  the  i6th  June  1808^ 
^  and  a  commiiEon  of  bankrupt  was  fued  out  againft 

T.  A.  Kerri/on  on  the  30th  of  June  in  the  fame  year. 
The  defendants  then  having  a  confiderable  balance 
belonging  to  him  in  their  hands,  paid  over  the  whole 
of  it  to  the  plaintiffs,  except  the  fum  now  in  difpute, 
which  they  claim  to  retain  fof  the  purpofe  of  unfwering 
the  outftanding  bills  they  had  accepted. 

'  Garrow,  A.  G«,  contended,  that  they  had  no  longer 
a  right  to  do  fo,  as  it  mnft  be  prefumed  that  the  bills 
were  .fatisfied ;  and,  at  any  rate,  as  more  than  fix 
years  bad  elapfed  fince  they  refpe£tively  became  due, 
the  defendants  were  fufficiently  prote&ed  by  the  itatute 
of  limitations. 

Lord  ELLENBaaouGH.— J  fee  no  ground  on  which 
I  can  prefume  that  bills  are  fatisfied  which  are  allowed 
to  be  outftanding  ^  and  I  do  not  think  the  defendants 

are 
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are  to  be  driven  to  plead  the  ftatute  of  limitations  to 
adions  on  thdr  own  acceptances,  which  they  know   '^morse" 
they  have  never  paid.    They  have  a  right  to  retain   and  others, 
the  money  till  the  bills  are  properly  accounted  for,  or  x,^1^! 
fome  fatisfa&ory  arrangement  is  made  for  their  indem-     aison,  a 

nity.  Bankrupt, 

Plaiim^s  {lonfuited.    Williams 
9Uid  others, 

Garrw/i  A.  G.  ^nd  Gurney^  for  the  plaintiffs. 
Park  and  Tindal  for  the  defendants. 

[Attorniet,  Windus  and  Skawe."] 


"9^0*^6^ 
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At  the  SHtingi  after  Trinity  Tmn, 
53  George  IDL 


HRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER, 


i8x5«       HoBBs^  Gent*  one,  &c«  v.  Branscomb,  Drink* 

^llwifiby^  WATER,   AND   OTHERS. 

July  «. 

A  yMc«  officer  ^HIS  was  ^n  a£tion  for  ialfe  imprifonment^  to  which 
i^apa^ioto  Bronfcomb  and  DrinkwaUr  fUeaded  the  general 
^\  'S.  ^^^^  ^^  ^^  ^^^  defendants  fu£Fered  judgment  by 
tkhough  no  fe^  default. 

lony    WM    com* 
niacd. 

w^ttT  u^%      Tlie  plamtiff,  who.is  an  attorney^  was  employed  by 

5'But«RtT.  -Wr/.  iR;'^  to  recover  a  legacy  for  her  of  j?i  70.    After 

"^^J^^^  fome  litigation,  a  meeting  took  place  for  the  purpofe 

peac^,  of  paying  it.    The  executors  from  whom  it  was  due 

then  told  out  the  money  in  Bank  of  England  notes. 

Mrs.  Rye^  not  being  able  to  read,  gave  the  notes  to 

the  plaintiflF,  that  he  might  fee  they  were  right.    He 

counted  them  over ;  but  inftead  of  returning  them  to 

her,  put  them  in  his  pocket,  faying  he  had  a  demand 

upon  her  for  his  bill,  (which  amounted  to  about  ^20.) 

and  chat  he  would  fettle  with  her  by  and  by.    Under 

th?  a4vic$  of  th$  oth^r  defendju^ts^  who  had  fuffered 

judgmept 
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judgment  by  default^  Ihe  immediately  called  in  Branp^       igrj, 
comb  and  Drinkwaterj  who  were  conftables,  accufed  Hto^^o^ 
him  of  having  ftolen  her  moneys  and  gave  him  in     one,  &c 
charge  for  the  felony,  defiring  that  they  would  carry  Bh^^^Jjq^, 
him  before  the  Lord  Mayor.    They  accordingly  took    I)iumicwa/ 
him  to  the  Manfion  Houfe,  where  the  notes  were.    ^^^l!f* 
reftored  to  Mrs.  Rye. 

Park^  for  the  plaintiff;  mfifted,  that  the  oificera 
could  not  juftiiy  the  imprifonment,  as  no  fekmy  had 
been  committed* 


Carrow,  A.  G«  contri,  dted  Samuel  v.  Payne^ 
Doug.  358.  and  the  MS.  note  of  a  cafe  of  JVilUams 
V.  Dawfm^  ruled  at  Nifi  Frius  in  1788  by  Mr.  Juftice 
BuUer,  iui  which  that  learned  Judge  laid  down,  that 
*^  if  a  peace  officer  of  his  own  head  takes  a  perfon  into 
cuftody  00  fufpicion,  he  mud  prove  that  there  was 
fuch  a  crime  committed ;  but  that  if  he  receives  a  per- 
fon into  cuftody,  on  a  charge  preferred  by  another  of 
felony  or  breach  of  the  peace,  there  he  is  to  be  con* 
fidered  as  a  mere  conduit,  and  if  no  felony  or  breach 
of  the  peace  was  committed,  the  perfon  who  preferred 
the  charge  alone  is  anfwerable/' 

Lord  Ellenborouor  faid,  this  rule  appeared  to 
be  reafonable,  and  that  very  injurious  ccsifequences 
might  foirow  to  the  public,  if  peace  oncers,  who 
ought  to  receive  into  cuftody  a  perfon  charged  with  a 
felony,  were  perfonally  anfwerable,  (hould  it  turn 
out  that  in  point  of  law  no  felony  had  been  committed* 
His  Lordihip  therefore  direded  a  verdidt  for  the  de- 
9  fisndanta 
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U13.       tsadukU  Branjcomb  and  DriniwaUr;  and  the  jury 
^2CgcbiL  aflfeffed  the  damages  againft  the  others  at  u. 

BiumiGoifBj      -^^'"*  ^^  *•  ^^^'^•^  *^'  '*^  pUuntiff. 
Dbinkwa- 
'^i!^        Garrtw,  A.  G.  and  Marryatt,  for  the  defendant. 


[Actoniies  Hahbi  tnd  iVhomaii.] 


But  if  B.  be  arrefted  by  mif-  rant,  beUering  him  to  be  A.,  it 

take  under  a  warrant  againft  A.  liable  to  an.  aftion  of  ftlie  imt 

the  keeper  of  a  prifon,  to  whom  prifonment  at  B«*8  fuit*  AaroB 

he  is  deliTered»  and  who  detains  T.  Alexander,  ante,  35. 
him  in  cuftody  under  the  war- 
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'^^y  Watchorn  v.  Lanoford^  and  others. 

July  15. 

^  *  ^^Z^^  T^HIS  was  an  a£lbn  on  a  policy  of  Infurance»  executed 
draper,  infures  by  the  defendants  as  Diredors  di  the  Eagle  Infur* 
^e!,*  i^hou  ance  office  i  whereby  the  plaintiff^  a  coach-plater  and 
^^^""'a^  cow-kecper  in  Newton  Street,  Holbom^  infured  for  one 
«<>  p^<"  |y*  year,  from  29th  September  iSfi  to  agth  September 
this  wui  not  pro^  18 12^  his  ^^  (tock  ui  trade,  houfehold  fiimiture,  linen^ 
^^^iJl^^  wearing  apparel,  and  plate.** 

quendy  purchaf- 
«d  OQ  fpecula- 

^'/^btho  ^  ^^^  happened  in  the  plaintiflf's  premifes  on  the 
policy  muft  be  13th  of  Auguft  1 8x2,  and  confumed  (amongft  other 

confined  to  •  ^      -      o 

l^eboU  Unett  or  liaea  uftd  by  way  «f  appanL 

things) 
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things)  a  large  ftock  of  Imen-drapery  goods,  which       ^'3- 
a  ihort  time  before  he  had  purchafed  on  fpeculadon.    WATeso9«, 

One  item  of  the  plaintiff's  demand  was  for  the  value    and^i^w?. 
of  thefe  goods,  which^  it  was  contended,  were  pro* 
te£ted   by    the  policy  under  the  denomination  of 
« linen," 

Lord  Ellenbo&ough.— I  am  clearly  of  opinion 
that  the  word  ^*  Linen*^  in  the  policy  does  not  include 
articles  of  this  defcription*  Here  we  may  apply  ^^  no& 
dtur  k  fociis/'  The  preceding  words  are  ^^  houfebold 
furmiure^^  and  the  fucceeding,  ^^  wearing  appareU 
The  "  Unen  **  muft  be  «  houfebold  linen  •r  appareU 
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The  caufe  was  afterwards  referred. 

Jirvis^  Scarlett^  and  2).  Pollock^  for  the  plaintiff* 

Garrowy  A.  G.,  and  Park^  for  the  defendants. 

[Auorniei,  l^ood  and  Sertkam.] 
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^IJ;^^^*  Ellis  v.  Shirley. 

umaBionhy i  'T^HIS  was  an  zGdon  of  trefpars  to  try  the  vaUdity  of 
hk^goee^otiy  a  commifGon  of  bankrupt  which  iflued  agdnft 

^^^j;^,  the  plaintiff  on  the  petition  of  the  defendant,  and 
if  there  be  no     under  which  the  defendant  was  chofen  affi^nee*  Plea, 

BOCice  under  S«^     ,  -      -  .^  ^ 

8.  RomiUy's  aa,  the  general  ifiue. 

the  pcoceediogi 

•re  only  primi  ^ 

facie  evidence  for  No  notice  was  given  by  the  plaintiff  under  Sir  S. 
and  the^iail^tf  Romilly's  ad,  that  he  meant  to  difpute  the  yalidity  of 
S'iSSJSS'S:  *^  commiffion. 

depofitioas  re- 

Sj^^S^Sf"  ^^  ^^*  proved  that  the  defendant  as  affignee,  ordered 
credmir'tdebt,  the  plaifltiff's  goods  to  be  feized  by  the  meffenger, 
fiq«cy.        *    who  took  poffeflion  of  them  accordingly. 

On  the  part  of  ihe  defendant  they  put  in  the  com- 
miffion and  the  proceedings  under  it,  as  in  Simmonds 
V.  Knight  J  ante  251. 

The  plaintiff^s  counfel  then  propofed  to  give  evi- 
dence to  difprove  the  petitioning  creditor's  debt  dated 
in  the  depofition  on  which  the  plaintiff  was  declared 
bankrupt. 

On  the  other  fide  it  wa$  contended,  that  by  the 
late  a£t  of  parliament^  49  G.  3.  c.  isi.  f.  lo.  where 
no  notice  is  ^given,  the  proceedings  under  the  com-* 
miffion,  if  fufficient  upon  the  face  of  them,  are  con- 
clufive  evidence  of  the  trading,  petitioning  creditor's 
debt,  and  ad  of  bankruptcy.  The  objed  of  the 
ad  was  to  prevent  the  neceffity  of  the  afiignees  brings 
ing  evidence  in  fupport  of  the  commiffion^  unlds  ' 

th^ 
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Ihey  had  previous  m>nce  that  it  yw  difputed  i  and  ^    18  r^.  ;*^ 
that  objeft  would  be  entirely  friiftrated  if  in  every  cafe 
the  proceedings  might  be  ^fifiedi    The  affignees^  to 
avoid  being  taken  by  furprize,  muft  then  always  come 
prepared  yiith  witnefles  to  fupport  die  commiflion^  in 
the  fame  manner  as  before  the  ad  pafled. 
^  Lord  EjLi.sNBO&ouoH;-^Where  no  notice  h  given, 
the  aft  makes  the  proceedings  **  evidence  to:  be^re^^' 
ceived  of  the  petitioning  creditor's  debt,  and  of  the 
trading  and  bankruptcy.'*    But  I  cannot  give  more 
effed:  to  the  depoiitions  before  the  commiilioners  than  . 
to'tht viva  voce  teftifaony  of  witneffes  adduced  at  the  * 
trial.    The  proceedings  zre primd fade  evidence j  but* 
norconclufive.    Where  an  action  is  brought  againft- 
aflignees  by  the  bankrupt,  who  difputes  the  validity  of 
the  commiffion,  it  is  not  very  likely  they  fhould  be  . 
takei^  by  furprize.     At  any  rate,  I  am  of  opinion  it  is 
competent  to  the  plaintiff  to  difprove  the  petitioning 
creditor's  debt. 

Hie  evidence  was  accordmgly  received,  and  the 
j6ry  found  a  verdift  for  the  plaintiff,  with  jff2o. 
damages. 

A  new  trial  was  afterwards  granted  on  payment  o( ' 
cofts# 

Jervis  and  Marryat  for  the  plaintiffs 

Tofpini  and  Scarktt  for  the  defetidant. 

V01..DI.  Ff 
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^yj^'  Creates  v.  Ashlin. 

ir  a  written  con.  HTHIS  WHS  zxi  zGdou  for  not  delivering  50  quarters  of 
;  Std^^jte  ^ts  fold  to  the  plaintiff  on  the  1 6th  March  1 8 1  o, 
I       S^'ttoifta  hyjthe  follo^ng  contraa^  figncd  by  the  defendant's 

an  adioo  ier  not  aiKnt  t 
deGvcriif  them,  ^ 

te«tedir£l      *' Sold  to  John  Greaves  50  quarters  of  oats  at 

tedaBt  to  fpft    *'  458.  6d«  per  quarter,  out  of  175.  quarters. 

that  it  «M  t  cea-  ^  L  Stevoofon  for  J.  Afhlin.'* 

AdoooflUethat 

he  taken  iwij  The  p|laintiff  at  the_  fame  time  received  a  delivery 
SIT^Sl'ifi^  ^^^*  Th^  defendant,  on  the  «3d  March,  com- 
•^^~^J^  plamed  to  the  plaintiff  that  the  oats  were  not  carried 
to  be  defirered  Eway,  and  gavc  uotice,  that  if  they  were  not  carried 
dbe*timeiiai/'  away  immediately,  he  fhould  re-fell  them  to  other 
perfons.  The  plaintiff  ftill  neglecting  to  carry  them 
away,  the  defei^dant  re-fold  them  accordingly,  at  51s. 


in  the  written 
contra^ 
AkhoR^  the 


ponhaicx  of      per  quarter. 

foods  net^bfis,     '^       ^ 
after  notice*  to  _ 

cany  them  away.  The  defendant's  counfel  at  firft  attempted^o  prove, 
^i^t^i^  that  his  agent  had  verb^ly  made  it  a  conifitioH  ofjthe 
I  to  re^eU  jj^^  ^^^  ^^  plaintiff  fhould  take  away  the  oats  imme- 
diately, and  had  abated  6d.  per  quarter  of  the  price 
originally  offered,  in  expectation  of  his  agreeing  to 
do  fo.    But  — 


Lord  Ellekborough  was  of  opinion,  diat  it 
not  competent  to  the  defendant  to  give  f uch  evidence, 
as  it  materially  varied  the  contrad,  which  had  been 
reduced  into  writing ;  and  he  cited  Meres  y.  Anfell^ 
3  Wilf.  275.  His  Lordfhip  was  likewife  of  opinicm, 
that  a  witnefs  could  not  be  afked,  whether,  according 
to  die  ufage  of  the  corn-market,  if  com  be  fold  to  he 

delivered 
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delivered  at  a  diftant  day,  the  time  fhould  not  be 
inferted  in  the  contra£t ;  as  that  was  only  an  indired 
method  of  giving  parol  evidence  to  vary  the  vmtten 
contract 

The  defendant's  counfel  then  infifted,  that  he  was 
entitled  to  re-fell  the  oats  in  the  manner  he  had  done, 
the  plamtiflF  not  having  carried  them  away  in  a  reafon* 
able  time  after  notice.  Under  thefe  circumftances^ 
the  contra^  might  be  confidered  as  diflblved,  and  the 
property  in  the  goods  re^vefted  in  the  defendant. 

.  Lord  Ellenbohouoh. — If  the  buyer  does  not 
carry  away  the  goods  bought  within  a  reafonable  time, 
the  feller  may  charge  him  warehoufe  room ;  or  he  may 
bring  an  a£iion  for  not  removing  them,  Ihould  he  be 
prejudiced  by  the  delay.  But  the  buyer's  negle&  does 
liot  entitle  the  feller  to  put  an  end  to  the  contrad; 
When  a  former  fets  out  his  tithes,  and  gives  the  parfon 
notice  to  take  them  away,  he  may  bring  his  aflion^  if 
the  latter  does  not  do  fo  within  a  reafonable  time; 
but  the  parfon's  neglef):  does  not  revefl;  in  the  former 
the  property  in  the  articles  fet  out.  In  this  cafe  the 
notice  given  to  fetch  away  the  goods  could  not  difcharge 
the  defendant  from  his  contrad,  nor  empower  him  to 
fell  the  property  of  the  plaintiff. 

The  plaintiff  had  a  verdid:  for  the  difference  between 
the  price  at  which  he  bought  the  oats  and  the  fum  for 
which  they  were  refold. 

Park  and  Nolan  for  the  plaintiff. 

Garrow^  A.  G.  and  Comyn  for  the  defendant. 

^m^mmmmmmm^mmmA   ■  i    ■■■■—■■■■  i    ■  i      ■—-  .i  i  "i   i  ,  i^m^^mmmmm 

y^  Lugfort  *.  Adminiftretrix  of  T/ler,  Salk.  lis. 
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wtimmj,  Thompson  v,  Inglu  ^aod  others. 

July  28. 

Where  tbecfatf.  ^HIS  wtoa&a&ioii  of  covnant  on  a  charter^partjy 
^^vojrncw  for  a  voyage  from  London  to  ^obaff  and  badL$ 

1^^^^^^  whereby  the  defendants  covenanted  to  load  or  caufe  to 
i^uTfii^to**  ^  ^aded  x>tt  board  the  fliip  at  Tobago,  a  fuH  and  corn- 
join  Che  convoy    plete  cafgo  of  j>roduce«  and  to  difpatch  har  therewith  ' 
ippoiAtodcofau   fcfr  London^  indme  to  join  the  convoy  that  Oiould  be 
hTe-'^d^f    a(>ix>intedtafailfromthe#F^l»rfi^ifor€frflriW^ 

Je/el^ttTe';,.  ^**  the^I*  of  ^^^^A 
liaUe  for  not 

dffSK^  Theftip  amved  at  Toiagc  on  the  8th  of  July,  and 
Juij!!*thVdafthc  ^'^^  ready  to  take  in  the  homeward  cargd  on  the  14th. 
^•ftijj^con-  There  was  time  to  have  loaded  her  before  the  add, 
iflandofTob^o,  wfaen  the  convoy  failed  from  Tobago.  On  that  day, 
fered  to  bidder  ^^ty  ^  ^^^^^^^  quantity  of  goods  had  been  fuppUed^  bat 
c^^o\fT/^^^'  ^^  offer  was  made  to  the  captain  of  a  complete  cargo 
wouu  flop  a  few  if  he  would  ftop  a  few  days  longer.  He  refufed  to  do 
fo^  and  failed  away  for  England. 

Toppings  for  the  defendants,  comended  that  the 
fhip  was  bound  to  wait  at  Tobago  till  the  i  ft  of  AuguiL 
If  (he  had  done  fo,  fhe  would  have  been  completely 
loaded  and  difpatched  on  that  day.  Thus  there  had 
been  no  breach  of  covenant  on  the  part  of  tbefreight- 
_  ers,  who  were  prevented  from  loading  a  full  cargo " 
by  the  de£9iult  of  the  captain. 

Lord 


TRINITY  TERM,  53  GBpRQJE  III ; 


<«f 


JUord  JELiatK|U)^auGH.    I  ihmk  Ae  captfub  wte  at  ^^,^^  _^ 
Ub^ty  tp  iaU  from  Tobago  on  the  %^d,  the  day  vhen    Tj^omavm 
tbeco:(ivoy  pafled  that  ifland..  The  covenant  nuoft         .^• 
receive  a  re^fonable  cooftruaion.    Had  the  fhip  Jidt    ^^^i!** 
prrived  in  time  to  be  }oaid#4  by  the  2ad,  the  cafe  would 
ba^ve  been  diffisrent ;  but  as  Qie  was  ready  to  take  i^ 
gffo^  for  tbp  hoiq^wai'd  voyage  on  the  14^1  cf  July, 
the  cbart^ers  ivere  bopnd  to  have  fupplied  iier  with  a 
iuU  cfiTgo  before  the  time  whqn  the  general  Weft  India 
convoy  pa^ed  by  tbe  ibticK^  where  (be  lay.    Even  if 
thj^  q^t^  might  ^^av^  befm  able  afterwards  to  have 
jovertaken  it,  he  was  not  bowd  to  wait  for  the  con^ 
vepience  of  parties,  as  he  f^mft  iheip^by  have  eacresded 
the  rift:  of  capture* 

Verdifl  for  the  amount  of  dead  fre^ht  cUumed. 

Park  and  Carr  for  the  plaintiff. 

Tapping  and  J.  ffarrm  for  the  Defendants. 

[Attoraiei,  JVcok,  tnd  Gregg  ^  CorfiM.'} 


Harman  ih  Yavx. 


Wedittfdaf, 
July  38. 


npHIS  was  an  aftion  to  recover  an  average  I0&  when  there  u 
^  upon  a  cai^  of  barley  mfured  by  the  defend-  l^^r^^. 
ant  at  and  from  Limerick  to  Oporto j  Lijbm  and  Ftguaros.  j;^^  ?ti^^&  *«! 
The  policy  contained  tbe  u&ial  memorandum^  warranc^  ncni,  or  the  ihip 
Sng  com  free  from  avecaj^,  unlefe  general^  or  tbejhip  during  the'voy. 

*     ^  f    *  «ge   the  Ihip  it 

Q$firanaea.  forced  ».ihore  bv 

the  wind,  or  is 
driveti  en  a  bdrnk,  and  reauhn  faft  for  taf  time,  thii  it  a  fuffident  ftnadhig  to  do  tway  the  effe£^  of 
^ynxn^p  akbough  tbt  Oup  if  ooc  prored  to  ))«§  thmby  n«rtd  aoj  jailexial  dans^t, 

Ff3  Ai 
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At  the  fhip  was  proceeding  dowx  the  river  from 
Limerki,  and  was  off  Scatery  IJland,  the  wind,  which 
was  moderate,  fuddenly  took  her  a-head,  and  flie  went 
a^fhore,  flem  foremoft.  There  Ihe  remained  faft  for 
two  hours,  till  the  tide  flowed,  when  (he  got  off  and 
proceeded  on  her  voyage.  A  witnefs  ftated  that  (he 
muft  have  drained  a  good  deal  while  lying  on  the 
ground ;  but  when  flie  again  floated  it  was  not  per- 
ceived that  ihe  had  fuftained  any  injury.  On  her 
arrival  at  Oporto  the  barley  was  found  confiderably 
damaged.  She  experienced  fl:ormy  weather  on.  her 
paffage  thither.  The  only  quefUon  was,  whether  the 
fliip  had  been  ftranded  within  the  meaning  of  the 
memorandum. 

Scarlett  for  the  defendant,  contended  that  it  muft 
be  a  ftranding,  from  which  a  reafonable  prefumption 
arifes  that  the  cargo  has  been  damaged.  If  there 
was  evidence  that  any  damage  had  been  produced 
by  the  fiiip  bemg  a*ground,  then  it  fulfilled  the  con- 
dition, and  rendered  the  underwriters  liable  for  any 
average  lofs  that  occurred  bom  that  or  any  other 
caufe.  But  for  this  purpofe  it  was  not  enough  that 
a  fliip  fliould  be  left  dry  for  an  hour  or  two  on  a 
mud  bank)  in  a  river, — a  circumftance  perpetually 
happening,  without  being  confidered  a  mifcHance. 
He  mendoned  a  cafe  lately  decided  in  the  Exchequer, 
in  whicli  he  had  been  counfel,  where  a  much  flxi&er 
conflru£Hon  was  put  upon  the  word  branding.  A 
ilatute  provides,  that  g^ods  where  the  fliip  is  ftranded 
or  wrecked,  fliall  not  be  liable  to  duties.  .A  fliip  was 
caft  a-fliore  at  the  mouth-  of  the  river  Merfey^  and 
the  cargo  unloaded.     But  becaufe  the  hull  of  the 

^  fliip 


Tavx. 
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flip  W2B  not  materially  injured,  it  was  held  upon  an 
information  filecl  by  the  attonjiey  general,  that  the 
goods  were  liable  to  the  duties. 

Lord  Ellekborouoh. — ^I  make  no  doubt  that 
was  a  very  found  confl:ru£tion  of  a  fifcal  law.  But  I 
am  of  opiiiion  there  was  here  a  clear  ftranding  within 
the  meaning  of  the  memorandum.  It  is  not  merely 
touching  the  ground  that  conflitutes  a  ftranding.  U 
the  fhip  touches  and  runs,  the  drcumftance  is  not  to 
be  regarded.  There  (he  is  never  in  a  quiefcent  ftate. 
But  if  ihe  is  forced  apfhore,  or  is  driven  on  a  bank,  and 
remains  for  any  time  upon  the  ground,  this  is  a  ftrand« 
ingywithput  reference  to  the  degree  of  damage  fhetheren 
by  fuftains.  To'  remove  all  doubt  upon  the  queftion, 
this  claufe  is  introduced.  The  ftranding  is  a  condition 
precedent,  and  when  that  is  fulfilled  the  warranty 
againft  particular  average  ceafes  to  have  any  ope- 
ration. 

The  plsuntiff  recovered  the  amount  of  his  demand. 
Park  and  Marryai  for  the  plaintiff. 
Scarlett  and  Storks  for  the  defendant. 

[Attfirnieit  Connoii  ind  JtftZZi.] 


So  a  (hip  having  run  on  fome  v»  Bolton,  Mar(h.  939.    But  it 

wooden  piles  four  feet  under'  wat  decided  that  thore  had  been 

water^  ereded  about  nine  yards  no  fuch  ftranding,  where  a  (hip 

from  the  (hore  to  keep  up  the  in  the  river  Thamei  waa  ma 

banks  of  the  river ;  and  having  foul  of  by  two  other  veffeli^ 

l^in  on  thefe  piles  till  they  were  and  being   thereby  driven  a« 

cutaway ;— -this  was  held  to  be  ground,  remained  ftft  for  aa 

a  ftranding  within  the  meaning  hour.       Baring    w.    Heakb^ 

•f  tbe  manoraadum*    Dobfon  Mar(b|  240. 

Ff4 
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I 

^j*^'  Rbx  v.  Vbrbwt,  ^q. 

^Ci^  nPHIS  was  an  indiament  for  peijury  in  aa  anfwer 
before .  fiirrp-  '  ■*•    to  an  allegation  in  the  ecdefiafticsd  coaft.    The 

gate  18  the  code* 

iiaibcti  cowt,  indidment  iUted  thac  on  the  2d  day  of  December 
\^L  who  Jd.*  181  iy  a  certain  allegation  was  elhiblt^  in  the  confif* 
wA^w^tSed  *9"^^  2uid  cpifcopal  court  of  LondcHi,  before  the 
M  t  furrflgatc  is  worfliipfui  Samucl  Pearce  Parfon^  doctor  of  laws  an4 
Ocie  evidence  of  fuiTOgate  of  the  Right  Honoutable  Sir  Wm.  Scotr 
t^t^^i^  knight  doftor  of  h\i^^  yicar  general  of  the  Right 
SSiK  Reverend  Father  in  God  the  Lord  Bifliop  of  London, 
**'Blit  f '  ^^  official  principal  of  his  ciohfiftorral  and  epHcopal 
/  pear  chat  the  tourt  of  London^  by  and  on  the  part  and  behalf  of 
i^^iud"^  Elizabeth  Amelia  Vereljh^  wife  of  the  defendant,  m  a 
S^whic*«."'  certain  caufe  then  depending,  and  before  them  infti* 
?T?.^*  ""*„  tuted  in  th6  fald  court  by  the  feid  defendant,  for  the 

judicui  adi  (hall  *•  •  • 

'be  fpeededb^  purpofc  of  procuring  a  divorce  ^nd  fep>aration  froni 

jSljeTunrJMn  bcd,  bwid  and  mutual  co-habitation  with  his  laid  wife 

Ihe  w^?w  *^y  re^ifon  of  adultery,     Mrs.  Verelfi^s  allegatiofiy  im- 

bu  deputy,  or  puting  adultcry  to  the  defendant,  was  then  fet  out, 

other  perfona  by  *_        .'^  ^  i     •»      r  *         '    i  «  • 

'Uw  aUowed  in    The  indictment  proceeded  afterwards  to  aver,  that  the 

Ip^immwt^hla  Taid  allegation  was  admitted  by  the  faid  court,  and 

r^JiS'enrtha^^^^^  *^**  tho-  dcf^daut  on  the  12th  July  181 2  came  in 

^ad  authority  to  perfou  before  the  faid  Samuel  Pearce  Par/on  furrogato 

fit}>  uaegatived.  asaforcfaid,  and  was  fwom  and  took  his  corpox^  oati) 

before  him,  that  his  anfwer  to  the  matters  in  the  iaid 

alk^atian  (hotild  contain  the  tmth,  the  whole  truthf 

and  nothing  but  the  truth,  without  f avoiur  or  affe^on 

to  his  owii  caufe,  the  faid  Samuel  Pearce  Par/on  h&ving 

(pmjDfetent  a^^rit^  to  s^^mipifter  the  laid  os^  ;  an4 
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that  the  faid  defendant  upon  hi$  oath  exhibited  as 
true  hk  anfwer  m  Writing  to  the  matters  cbntamed  in 
the  faid  allegation.  A  part  of  the  anfwer  was  then  fet 
forth,  upon  which  the  afEgnments  of  perjury  were 
framed.    Plea,  not  guilty.  ^ 

The  original  anfwer  was  put  in,  which  had  been 
fwom  to  by  the  defendant  before  Dr,  Farforty  as  fur- 
rogate  of  Sir  Wm.  Scott,  and  it  was  proved  that 
jyr.  Par/on  had  been  in  the  hat^  of  afting  in  that 
capacity. 

The  defendant's  counfel  objeftcd  that  evidence  was 
necefiary  of  Dr,  Parfon^s  appointment ;  otherwife,  the 
averment  would  not  be  fupported  that  he  had  compe- 
tent authority  to  adminifter  the  oath.  Credit  is  given 
to  the  judges  and  magiftrates  of  the  common  law,  that 
they  are  duly  appointed  to  the  offices  in  which'  they 
a£t,  biit  this  has  never  been  extended  to  the  eccleliaf- 
tkal  courts,  which  are  not  courts  of  record,  and  which 
have  always  been  looked  to  with  peculiar  jealoufy. 

Lord  Ellenborouoh, — ^I  think  the  faft  of  Dr. 
parfon  havihg'kfted  as  furrogate,  is  fufficient  j&ri/wi 
facie  evidence  that  he  was  duly  appointed  and  had 
competent  authority  to  adminifter  the  oath.  I  cannot 
for  this  purpdfe'  make  any  diftmftion  between  the 
.  eccleiiaftioal  ootlrts  and  o^her  jurifdiftions.  It  is  ai 
general  prefuniption  of  law  that  a  perfon  a£ting  in  a 
public  capacity  IS  duly  authorized  fo  to  do.  \d)  - 


{a)  fUk  lUx  V*  Jpaes,  t Campb.  Iji. 

The 
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The  defendant's  counfel  then  put  in  the  legiftrar's 
book,  contiuning  Dr.  Par/on  s  appointment  by  Sir 
Wm«  Scott.  This  entry  was  in  the  hand-writing  of  on€ 
Grojauy  the  regiftrar's  clerk,  and  bore  date  14^1  May 
X793.  The  appointment  was  in  the  common  form  of 
lA  a&  of  court;  but  inftead  of  being  authenticated  in 
the  ufual  manner,  was  dated  to  haye  taken  place, 
^^  Pre/ent  NotMry  PublU:'   There  was  not 

the  name  of  any  notary  mentioned,  and  neither  the 
regiftrar  nor  his  deputy  had  been  prefent  at  the  time. 
Parol  evidence  was  given,  that  by  the  pra&ice  of  the 
ecclefijiftical  courts,  a  notary  public,  or  fome  higher 
officer,  fhould  be  prefent  at  every  ad  of  court  for  the 
purpofe  of  authenticating  it.  In  confirmation  of  this. 
Can.  123  was  cited,  whereby  it  is  declared,  that  ^^  No 
chancellor,  commiflary,  archdeacon,  official,  or  any 
other  perfon  ufing  ecclefiaftical  jurifdidion,  iball  fpeed 
any  judicial  a&  either  of  contentious  or  voluntary  juriC* 
di£lion,  except  he  have  the  ordinary  regifter  of  that 
court,  or  his  lawful  deputy ;  or'^if  he  or  they  will  not 
or  cannot  be  prefent,  then  fuch  perfons  as  by  law  are 
allowed  in  that  behalf,  to  write  or  fpeed  the  fame, 
under  pain  of  fufpenfion,  ipfo  fafto.'*  Upon  which 
Gib/on  obferves,  '^  And  this  is  according  to  the  rule  of 
the  antient  canon  law ;  which,  to  prevent  ^Ififications^ 
requireth  the  a&s  to  be  written  by  fome  public  perfon 
(if  he  may  be  had)  or  elfe  by  two  other  credible  per« 
fons,  and  the  credit  which  the  canon  law  gives  to  a 
notary  public  is,  that  his  teflimony  fhall  be  equal  to 
that  of  two  witnefles.^''  Gibf.  996.  3  Bum.  feci.  Law 
285.  It  was  argued  that  on  thefe  grounds  Dr.  Par^ 
f(ni%  appointment  was  a  nullity,  and  that  he  had  no 
aatbority  to  adminifter  the  oatht 

7  The 
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The  counfel  for  the  prorecution  contended,  that  Dn 
Farfon  having  aflicd  as  furrogate  for  twenty  years  with- 
out his  authority  being  queftioned  in  the  ecclefiafticai 
court,  a  judge  and  jury  at  nifi  prius  ought  not  to  Iuf  VmilwJ 
quire  into  the  manner  of  his  appointment ;  that  if  they 
did,  they  might  ftill  prefxune  a  notary  was  prefent^ 
although  a  blank  was  left  for  the  name  in  the  entry  ; 
that  the  entry  was  not  the  appointment,  but  only  the 
evidence  of  it ;  that  the  appointment  might  be  regular 
although  the  entry  was  deficient ;  and  that  even  if  no 
notary  was  prefent,  it  did  not  follow  that  the  appoint- 
ment was  a  nullity,  although  the  judge  might  be  liable 
to  fufpenfion. 

Lord  Ellenborough. — I  cannot  fhut  out  evidence 
that  Dr.  Par/on  was  not  duly  appointed  a  furrogate, 
however  long  he  may  have  afted  in  that  capacity.  The 
prefumption  arifing  from  his  acting,  only  (lands  dU  the 
ccmtrary  is  proved.— The  canon  requires  that  every  ad: 
either  of  contentious  or  voluntary  jurifdidion  (hall  take 
place  in  the  prefence  of  the  regiiler  or  his  deputy,  or 
fuch  other  perfon  as  is  by  law  allowed  in  that  behalf. 
The  appointment  of  a  furrogate  is  an  ad  of  voluntary 
jurifdiftion.  To  be  valid,  it  ought  therefore^  to  take 
place  in  the  prefence  of  the  regiiler,  or  his  deputy,  or 
fuch  other  perfon  as  is  by  law  allowed  in  that  behalf, 
that  is  to  fay,  of  a  notary  public.  But  Dr.  Parfon^s 
fuppofed  appointment  did  not  take  place  either  in  the 
prdience  of  the  regifler,  or  his  deputy,  or  of  a  notary 
public.  I  mud  judge  of , the  manner  in  which  it  took 
place  by  the  entry  which  records  it*  That  entry  leaves 
9  blank  for  the  name  of  a  notary  public.  This  aflfords 
evidence  that  a  notary  public  was  the  officer  meant  to 

authenticate 


au^hjmticate  theaft,  but  t^^^  Izm 

therefore  of  opinion,  that  the  allegation  that  Dr.  Par- 
/on  had  competent  authority  to  adminifter  the  c^th  ^ 
negatived.  Such  authority  would  have  beeti  con^r^ 
by  an  appqintqieixt  according  ^p  the  canon,  in  the  prc^ 
fjpnce  of  the  r^jgifter  of  hi«  deputy,  or  a  xiotary  public. 
An  appointmept  contrary  to  the  canon,  where  119  fuck 
j^ctfqxi  wa3  preifint,  I  muft  treat  as  a  iJ^lUty. 

The  Defendant  was  thfrcupon  acquitt^ 

Scarlett  aod  Bolland  for  the  profecuticfu. 

Park^  Ttfpping^  Gumeyy  and  Alley  for  the  Defendant 

[Attornies  Gqrke  aiid  Harmer^ 


*<  It  feemeth  dear  that  no  <<  davit  made  before    perfons 

*/  oath  whatfoever  taken  before  *'  falfely  preten^ng  to'  be  au- 

f  <  thpfe  who  take  upon  them  to  **  thorized  by  9l  co^rt  of  ji\|tu^ 

<<  adminifier  juilice  by  virtue  of  '<  to  take  affidavits,  in  r^tiof 

«*  an  authority  feemingly   co-  "  to  matter*  depending  h^iorp 

^*  lourable,  but  in  truth   un-  <<  fuch  courts  can  properiy  be 

«^  wanrabted  and  merely  void,  <<  called  perjury,  beo^ufe  no  af« 

**  can  eyer  aniount  to  perjury  "  fidavit  is  apy  vay  regards^ 

^  in  the  eye  of  the  law  :    And  **  unlefs  it  be  made  b^re  peiv 

*<  from    the    fame    ground  it  **  fons  legally  intruded  with  ^ 

^  feemeth  alfo  clearly  to  follow,  '*  power  to  take  i|t."    i  Hawk* 

^  that  no  falfe  oath  in  -an  affi*  P.  C«  c.  69.  f,  4. 
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Ikolis  v.  Vaux.  .  ^^* 

July  19. 

^I^IS  was  ah  aclibn  on  a  policy  of  infurai^ce  on  the  whew a Oup  , 
ihip  Speculation^  at  and  from  Liverpool  to  Mar-  tini^ueuidaiicr 
tinique,  and  aH  or  any  of  the  Windward  and  Leeward  t^'t^L^!!^ 
Iflands,  wfth  liberty  to  touch  at  any  ports  or  places  j^TlS^^lrt 
whatfoever.  to  take  on  board  and  land  goods,  ftores.  <^  h«r  cug^  u 

o      »•  o  -  Maninique^  and 

&C.  •  fiiUed  with  tbe 

reMue  to  Anti- 
\  Su*«  where  (hs 

The  (hip  failed  from  Liverpool  on  the  13th  Maich  was  wrecked 
181 1 9  and  arrived  at  Martinique  about  the  floth  May  ^niy  to^^e 
following.    There  the  captain  difpofed  of  all  his  out-  i.^:,;!^J^ 
ward  cargo,  except  afondl  quantity  of  lime  iuidi>rick3.  ^  jj^/^^* 
Withthefe  he  failed  for  Antigua,  where  lie  arrived  on  ward  cargo, 
the  3  ift  of  the  fame  month.  Here  the  fhip  lay  till  the  8th  undtr'writen 
of  July,  when  (he  was  wrecked  in  a  hurricane,  with  the  ''•"  °^  ^^' 
lime  and  bricks  flill  on  board.    The  captain  had  not 
been  able  in  the  meanwhile  to  obtain  a  freight  home  ; 
and  being  now  examined  as  a  witnefs,  he  ilated  that 
he*  (lopped  at  Antigua  partly  to  dilpbfe  of  the  outward 
cargo,  and  partly  to  procure  a  homeward  cargo. 

The  plaintiff's  counfel  contended,  that  the  under* 
writers  continued iiable  on  the'poUcy  at  the  time  of  the' 
lofs^   as  the;^utward  adventure  was  not  then  coni-  ^ 

pleted.  There  being  no  market  for  the  lime  and  bricks     ' 
at  Antigua^  the  (hip  had  a  right  to  fail,  un^er  the  pro-^ 
tdEtion  of  the  infurance,  to  any  of  the  other  wmdward 
or  leeward  iflands,  fo  that  (he  took  them  in  geograi)hi- 
cal  order,  and  according  to  the  common  courfe  of 
navigation. 

Lord 


CASES  AT  NISI  PRIUS, 

Lord  Ellenborough. — The  captain  had  no  right 
to  mix  up  together  the  two  objeds^  of  difpofing  of  the 
remnant  of  the  outiA'ard  cargo,  and  procuring  a  home* 
ward  cargo,  at  th6  rifk  of  the  underwriters  on  the 
outward  voyage.  When  the  difpofal  of  the  outward 
cargo  ceafed  to  be  the  fole  reafon  for  his  (lay  at 
jtntiguOy  thefe  underwriters  were  difcharged. 

Verdift  for  the  pefendant. 
Park,  Cartj  and  Erjkine  for  the  plaintiff. 
Scarlett  and  Storks  for  the  defendant. 

[Attarniei,  Gregg  and  MUhJ] 

I  IB       I.        II  ■  -  -^— ^^~ 

Vide  Emerig.  torn.  i.  p.  72.  aeCf 

f 


7*J^»      Cowley  v.  Wm.  Robertson  and  Mary  his  Wife* 

£1*"  *  AJ  INDEBITATUS  affumpfit  for  goods  fold  and  ddi- 
n  ta  aaioa  of  vered  to  the  wife  before  her  iotermarriage  with  the 
h^Sd  ladi^e  defendant  Wm.  Rabertfmy  which  fiie  promifed  to  pay 
Sl^bdG^  for.  Plea,  non  affumpfit. 

QM  IBiffliflti  It 

provtthatflie         It  was  provcd  that  the  goods  were  fold  and  deli- 
"^^^Sm^  vered  to  the  defendant  Mary,  before  her  mtermarriage 
ittdivi»ifikai  ^\i^Wfn.R(JbenfGn,  and  while  ftre  was  living  as  the 
^nidow  of  one  Matthew  Tittery  GiWej. 

'      Park 
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Park  for  the  defendants  propofed  to  prove  that  this        1813. 

Matthew  Ttttery  Giltey  was  then  and  iUll  is  alive.  ^CowleT' 

Topping  J  contra^  maintdned  that  this  vras  not  com-  Wm.Ro- 

petent  evidence  under  the  general  ilTue,  and  that  biga-  Mary  hU , 
my  could  not  be  fet  up  as  a  defence  to  the  adion^  Yf\£t. 


Lord  Ejllekborouoh.  The  defendant  Mary  did 
notundertake  in  manner  and  form,  if  Ihe  had  a  hufband 
then  alive.  By  law^  (he  was  incompetent  to  enter  into 
any  contrad;  die  previous  coverture  therefore,  fupports 
the  general  iflue.  Nor  do  I  think  there  is  any  eftoppel 
to  prevent  the  defendants  from  giving  it  in  evidence. 
The  plea,  as  framed,  is  no  acknowledgment  that  they 
are  hufband  and  wife.  They  are  only  connede^  on 
the  record  by  being  fued  jointly.  Although  Ihe  fliould 
have  married  a  fecond  time,  her  former  hufband  being 
ftill  alive,  it  does  hot  neceiO^rily  follow  that  (he  was 
guilty  of  a  crime  for  which  Ihe  is  liable  to  puniih* 
mcnt. 

It  was  proved  that  fhe  was  married  to  M.  T.  Gilley 
on  the  24th  Dec.  1791  ;  that  he  foon  afterwards  went 
to  Barbadoes ;  that  for  feveral  years  no  accounts  of 
him  were  received ;  that  in  1805  ^^  ^^^  ^  family, 
believing  him  to  be  dead,  went  into  mourning  for  him; 
that  on  the  3d  July  1808  fhe  married  the  defendant 
Robert/on ;  and  that  fince  the  commencement  of  the 
adion  a  letter  has  been  received  from  Gilley^  ftating^ 
that  after  many  (Irange  adventures  he  had  retiirnedi  to 
Barbadoes y  and  making  anxious  enquiries  after  his  wife 
and  child. 

The  Plaintiff  fubmicted  to  be  nonfuited. 

.     T^fping 


Wm.Ro- 

BSKTSQN  and 

Mary  bi8 

Wife. 
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Tofj^ng  and  Gumey  for  the  Plaintiff. 
'.  I^ark  and  Marryat  for  the  Defendants. 

[Attornles,  Sweei  and  Swain,] 


'    Thurfdayt 
July  29. 

Where  gotds 
were  infured 
<•  at  and  from 
Jxmdoii  to  Qne- 
Wc,  wananted 
free  of  particular 
average,  and  the 
Ihipwaa  driven 
hack  frem  the 
hanka  of  New- 
fimndlandand 
cUiged  to  put 
into  KinCde, 
where  it  waa  im- 
foffible  to  repair 
her  fb  as  to  en- 
able  her  to  com- 
plete the  voyage 
the  (aaae  (eaTon, 
and  the  gooda, 
whidi  though  not 
efaperflhable 
nature  were  to  a 
certam  degree 
damaged,  couM 
not  be  forwarded 
the  fame  feafin 
by  any  other  con* 
veyaace ;— A^W 
that  the  aflured 
could  not^by 
giving  notice  of 
abandomnent 
tome  upon  tha 
undarwriteta  for 
tt0talk6* 


Anderson  v.  Wallis. 

T)OLICT  on  goods  at  and  from  London  to  Quebec^ 
^    warranted  free  of  particular  average. 

The  (hip  failed  on  the  j6th  September  181 1.  She 
niet  with  ftormy  weather  off  the  Banks  of  Newfound- 
land which  drove  her  back,  and  ihe  was  obliged  to 
put  into  Kinfale  on  the  25th  of  O&ober.  It  was 
impoifibleto  repair  her  fo  as  to  complete  the  voyage 
that  feafon,  or  to  forward  the  cargo  by  any  other 
fhip.  The  goods  infured  confifljng  of  iron,  copper 
and  nails,  were  foimd  in  fome  degree  damaged  by 
the  fait  water.  The  aflured  gave  regular  nonce  of 
abandonment. 

Lord  Ellenbokough. — I  conceive  the  mere  lofs 
of  the  voyage  would  not  have  been  fufScient  to  en-^ 
title  the  afiured  to  abandon.  If  the  goods  had  fuf^ 
fered  no  damage,  and  not  being  of  a  perifhable  na« 
ture  might  have  been  kept  and  forwarded  to  Quebec 
in  a  found  flate  the  following  fpring,  I  do  no^  fee  on 
what  ground  if  could  have  been  faid  they  were  totally 
loft,  or  that  this  lofs  fhould  be  thrown  upon  the 
underwaters.  However,  it  may  be  fit  that  the  effeA 
10  of 
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of  rfic  goods  being  to  a  certain  degree  damaged  fliould       ^f^j- 
be  further  confidered ;  and  on  that  ground  the  plain-    Aitdersox 
tiff  ;nay  take  a  verdi£k,  with  liberty  for  the  defendant 
to  move  to  enter  a  nonfuit. 


Accordingly^  the  cafe  was  afterwards  brought  before 
the  court ;  when  Lord  Ellenborough  agreed  with 
the  other  judges,  that  the  aifured  had  not  a  right  to 
abandon,  and  that  the  lofs  not  being  total,  the  affured 
had  no  right  to  recover^ 

Kotifuit  enteredi 
Parky  Carr  and  Wyide^  for  the  plaintiff. 
Topping  and  Richard/on  for  the  defendants 

[Attomies,  VTMe  txA  JVillis,] 

'     "       ' ■■■■■■■...  ,       ^  ■    I.I  I     ■         111  ■  ^1 

Fide  Wilfon  v.  Royal  Exchange  Aff.  Co;  2  Gampb.  623, 


t^ATRICK  V.  £aME». 


Saturday, 
July  31. 


yy        ^  WWrc  there  Is 

T^HIS  was  an  adlion  on  a  policy  pf  infurance  on  the  ■  "^M  ^^7 

i       #v   .    •/     r-     i_      n  •      •-,  fl        «  on  freight,  and 

ireigntot  the  thip  J({i«^,  valued  at  ^^4,000.  at  t***^^  ihip «  loft 
and  from  the  fliip's  port  or  ports  of  loading  in  all  or  her"cai^c!°dle 
any  of  the  Cape  de  Verd  IJlands^  to  Liverpool.  '^"'•' ""  '^ 


)  loft 

iia 

.  *  the 

aflured  can  only 

recover  for  the 

!SS^^^uXl,"2J  .  tai  «,o  b,  Uh«  pro^a^  for  ter,or  there  U ^'ilLrerther 


Vol.  III. 


Gg 


The 


Eajijss. 
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.    »^'l*  The  Jane  was  purchared  at  Sierra  Leone  by  Meffrj. 

pATRieK  Taylor  and  Waldron,  in  whom  the  mtereft  was  avcr« 
V.  '  red.  Their  plan  was,  that  (he  (hould  take  in  a  com- 
plete cargo  of  0r^i&^//^  weedy  a  phtnt  picked  from  the 
rocks  in  the  Cape'  de  Verd  Mands.  They  expeded 
that  this  would  be  fupplied  by  Don  Emanuel  Martinus, 
the  governor.  It  wa$  fuggefted  that  he  Tiad  verbally 
undertaken  to  do  fo ;  but  there  was  no  evidence  ad- 
duced of  any  binding  agreement  upon  the  fubjeft. 
The  fliip  arrived  at  St.  Nichohs,  one  of  the  Cape  dc 
Verds^  on  the  loth  Auguft  1812,  and  took  in  150 
bags  of  orchella  weed.  The  next  day,  a  ftorm  came 
on,  and  (he  was  totally  wrecked.  It  did  not  appear 
that  there  was  more  orchella  weed  then  ready  to  be 
putonbqard;  but  there  were  perfons  employed  in 
St.  Nicholas  and  the  other,  iflands  to  pick  and  prepare 
what  ihould  be  a  fufficient  quantity  to  fill  the  fhip. 

The  defendant  paid  into  court  a  fufEcient  fum  to 
cover  the  freight  of  the  150  bags  of  orchella  weed  on 
board  when  the  fhip  was  wrecked,  and  the  return  of 
premium  for  fhort  intereft. 

Parky  for  the  aflfured,  contended,  on  the  authority 
of  Montgomery  v.  Eggtngton,  3  T.  R.  362.  that  they 
were  entitled  to  recover  for  a  total  lofs. 

Lord  Eli^enbo ROUGH. — ^If  a  contrad  had  been 
proved  fox  fupplying  thi^  ihip  with  a  full  cargo  at  z 
(lipulated  rate  of  freight,  it  would  have  appeared 
that,  by  the  event  whiich  has  happened,  the  afliire^ 
have  been  deprived  of  a  profit  which  they  muft  other* 
9  .  -^  wife 
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^fe  have  certainly  received ;  and  they  would  have 
had  a  right  to  rdfort  to  the  underwrkers  fo):  a  full 
indemnity.  Nor  fliould  I  have  confidered  it  material 
whether  that  contrad  was  or  was  not  under  feaU  or 
whether  it  was  written,  or  merely  verbal.  This  cir- 
cumftance  only  varies  the  mode  of  proofs  without 
altering  the  principle  on  which,  the  rights  of  the 
parties  depend.  But  here  no  contrad  of  any  fort  is 
proved  for  loading  the  fhip.  Beyond  the  150  bags  of 
orchella  weed  a£lually  on  board,  the  intereft  of  the 
aflured  was  merely  in  expedation.  For  any  thing  .that 
appears,  Don  Emanuel  Martinus  might  have  refufed  to 
fend  on  board  another  bag,  without  fubjedbing  himfelf 
to  an  a£tion ;  and  although  the  ftorm  had  never  arifen^ 
the  ftip  might  have  been  obliged  to  return  to  Liverpool 
nearly  empty.  The  lofs  of  freight  which  the  aflured 
now  demand,  therefore,  did  not  neceffarily  arife  from 
the  event  againft  which  the  underwriters  undertook  to 
indemnify  them.  v 

PlaintiflF  nonfuited, 

Party  Scarlett  J  &nd  Littledale^  for  the  plaintifiv 

Toppings  Marryat^  and  Campbell^  for  the  defendiuit# 

[Attomies,  Dade  and  Blunt  ^ 


Fidf  Fwrbes  v.  Afpinall,   13  Eaft,  323.     Forbw  v.  0owi«, 
J  Campb.  5^0. 
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Crown  Side.    Coram  Dampi£r».  J. 


1813. 
^^fjL*  Rex  v.  Cotton. 

Upon  the  toiai     HTTOS  was  an  indiftmcnt  for  not  repairinir  a  highway 

of  an  mdiamcnt     X.     ^i^  n*        r*t  •      \^  7>  r^     r 

for  nut  repairing  m  the  townlhip  of  AIvetOD,  ui  thc  county  of  Staf- 

kute"^'^  ford,  which  it  was  alleged  that  the  defendant  was 
defendant  is       bound  to  repair  by  reafon  of  his  tenure  and  occupa- 

bound  to  repair  *^  *  * 

ratione  tenurar,  tiou  of  a  Certain  farm  and  lands  called  Netberfield 
und'eT  a  f Jtouf-    Farm^  fituate  in  the  faid  townfhip.    Plea,  Not  Guilty. 

lion  by  a  former 
tenant  for  yean 

^^neiS^TbT  ^^  queftion  was,  whether  the  tenant  and  occupier 
received  as  an  of  Nethtrfield  Farm  was  bound  to  repair  this  road,  or 
tenutTavbg  no  the  obligatiou  lay  on  the  townfhip  at  large  i 

authority  to  bind 
the  rights  of  his 

S«  rfJi^.  The  counfel  for  thc  profecution  offered  as  condufivc 
tation,  being  pe^  cvideuce  a  boud.  executed  in  the  year  1754  by  the 
then  occupier  of  Netherfiela  Famiy  who  held  it  as 
tenant  to  Lord  Shrewfbury,  conditioned  to  abide  by 
the  award  of  /.  Gilbert  Efquire, '  a  neighbouring  ma- 
giftrate,  now  deceafed,  on  this  very  queftion;  and 
the  award  of  Mr.  Gilbert  made  thereupon^  determin- 
8  ing 
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ing  that  the  tenant  and  occupier  of  NetberfUld  Farm, 
and  not  the  townfliip,  wa$  bound  to  keep  the  road  in 
repair.— But, 

Dampibr,  L  was  clearly  of  opinion,  that  the  bond 
could  not  be  received  in  evidence  at  all,  as  the  tenant 
had  no  light  to  bind  his  landlord ;  and  that  he  could 
not  receive  the  other  document  as  an  awards  whatever 
effed  it  might  have  as  evidence  of  reputation. 

Abbott,  for  the  defendant,  then  obje£led,  that  it  was 
not  admiffible  as  evidence  of  reputation,  being  p^ 
litem  motam^  and  cited  the  Berkeley  Peerage  Cafe  before 
the  Houfe  of  Lords,  in  which  it  was  decided,  that  fto 
declaration  could  ^be  given  in  evidence  which  had 
been  made  aft^  the  controverfy  on  the  queflion  at 
iiTue  had  arifea. 

« 
Peahe,  contra,  infifled  that  as  Mr.  Gilbert  was  no 

party  to   the  difpute,  and  had  no  intereft  in  it,  his 

award  was  evidence  of  reputation.    It  amounted  to  a 

declaration  by  him  of  the  reputation  in  the  town(hip 

before  the  difpute  arofe.     If  by  word  of  mouth  or  in  a 

letter  to  a  friend  he  had  exprefled  his  epbion  upon^ 

the  reputed  liability  to  repair  the  road,  that  might 

furely  have  been  given  in  evidence,  and  his  declaratioqi 

cannot  be  lefs  receivable  becaufe  it  is  on  parchment 

and  under  feal. 

Dampier,  J.  This  is  a  queftion  of  confiderable  im-^ 
portance  and  of  fome  novelty.  I  wifh  that  my  opinion 
upon  it  could  be  reviewed ;  but  in  the  manner  in  which 
\i  arifes,  that  is  impoffible ;  and  I  mull  difpofe  of  it  at 

G  g  3  onca 
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ohee  in  the  beft  manner  I  can.  I  have  certainty  had 
the  advantage  of  hearing  it  ably  argued  on  both  fidett* 
The  award  mufl  either  be  received  as  an  adjudication 
or  as  evidence  of  reputation*  I  have  already  faid  I 
cannot  receive  it  as  an  adjudication^  for  it  could'only  be 
binding  on  the  individual  who  was  a  party  to  the  fub- 
tniffion,  and  could  not  afied  Lord  Shrewfbury,  who 
Was  feized  in  fee  of  the  premifes,  or  any  perfon  fubffe- 
i^uently  holding  under  him.  I  am  fikewife  of  opinion 
that  it  is  not  admiflible  as  evidence  of  reputation.  The 
reafon  why  the  declarations  of  deceafed  perfons  upon 
{>ublic  rights  made  ante  litem  motanii  when  there  was 
no  exifting  difpute  refpeding  them^  is^  that  thefe  de^ 
cikrations  are  confidered  as  diimterefted,  difpaffionate, 
dnd  made  without  any  intention  to  ferve  a  caufe^  or  to 
miflead  pofterity.  But  the  cafe  is  entirely  altei^d^^ 
litem  motam^  when  a  controverfy  has  arifen  rrfpcSing 
the  point  to  which  the  declarations  apply.  Declarations 
then  made  arc  fo  likely  to  be  produced  by  intereft, 
prejudice  or  paffion>  that  no  reliance  can  fafely  be  placed 
upon  them,  and  they  would  more  frequently  impofe 
Upon  the  underflanding  than  conduce  to  the  elucida- 
tion of  truth.  It  has  therefore  been  wifely  decided, 
that  evidence  of  reputation  arifing  foft  litem  moiam 
jhall  not  be  admitted.— -  Was  there  not  ///  mota  at  the 
time  this  award  was  executed  by  Mr.  Gilbert?  The 
very  fubmiffion  to  him  Ihews,  that  the  qlieftion  was 
then  agitated  between  the  townihip  of  Alveton  and 
the  occupier  of  Netherfield  Farm,  which  of  them  was 
bound  tb  repair  this  highway?  What  deceafed  witnefles 
then  ftated  to  the  arbitrator,  would  not  be  recdvaUe  ; 
and  his  opinion  formed  upon  that,  and  exprefled  in  hb 
awards  cannot  be  entitled  to  more  credit. 

The 
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The  defendant  had  a  verdid. 
Peake  and  Barnes  for  the  profecution. 
Jbbott  and  Petit  for  the  defendant. 


SHREWSBURY. 


Coram  Dampier  J. 

fi»         '1.1  .  1  M  !■ 

Friday^ 
Aug.  x& 

Doe  d.  Morgan^  Clerk,  i;.  Blugk. 

Whero  •  notice 
to  ^uit,  given  hf 

THHIS  was  an  cjeftment  brought  by  the  reftor  of  the  teS^^w?* 
-*■    parilh  of  Togford,  to  recover  poffeffion  of  the  k!*^  ^^  «- 
glebe  lands  of  the  faid  parifh>  agamft  a  perfon  who  had  ^DeTand  m 
held  them  as  his  tenant  from  year  to  year.    The  dc-  ^Jfiffc!^ 
mife  was  laid  on  the  ift  of  Jan.  1813.  ^^'1^ 

church,  and  th« 

A  prima  facie  cafe  was  made  for  the  lefibr  of  the  byotderofth* 
plaintiflF,  by  provmg  a  receipt  for  rent  to  Chriftmas  ^^^^'^ 
1812,  and  a  notice  to  quit  at  that  time  ferved  ea  the  tenant, idiwheid 
defendant  the  i8th  of  June  preceding.  «nowanc«,  wUdi 

he  defcribed  in  a 
receipt  u  ifluinf; 

The  defence  was,  that  the  reftor  was  not  in  a  fitua-  out  of  the  tithe 

^       ^         J^  '  and  glebe; — held 

tion  to  maintain  this  eje£hneat,  on  account  of  a  fequef-  that  the  naor 
tration  of  the  living,  and  the  proceedings  thereupon.     ^  an  ej^' 

ment,  laying  ths 
demife  on  the 
ift  of  JiiUM  btcwetn  the  25th  of  Die.  and  thi  X7th  of  Jan.  the  tenant  waa  a  treffaOer. 

O  g  4  The 
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,    1813.  The  judgement  on  which  the  fcqucftration    waa 

D     d' M  '  founded  was  not  prpved ;  but  the  defendant  gave  in 

CAN  Clerl    evidence  a  writ  of  levari  facias,  direfted  to  the  bifliop 

*    V.         of  Hereford,  tefted  the  28th  Nov.  i8ia,  the  laft  day 

[     LtcK.     p£  Michaelmas  term.  ,  On  the  28th  Dec.  following, 

this  was  indorfed  by  the  bilhop,  "  Let  fequeftration 

iffu?."    The  fequeftration,  direfted  to  one  Watkins, 

did  iffue  the  3d  January  18 13,  and  was  read  in  the 

pariih  church  on  the  17th  of  the  fame  month. 

In  February  a  meeting  of  the  parifhioners  took  place^ 
at  which  the  defendant  was  prefent,  to  confider  how 
they  were  to  pay,  their  tithes,  Scc.-r— and  two  perfona 
were  deputed  to  (peak  upon  that  fubjeft  to  the  reftor. 
He  referred  them  to  Watkins  the  fequeftrator.  Wat- 
kins  defired  that  the  defendant,  who  occupied  a  farm 
in  the  parifh,  fhould  pay  the  redor  a  guinea  and  a  half 
a  week  for  ferving  the  cure,  but  gave  no  other  di- 
redions  with  refpe^l  to  the  tithes  or  glebe  land,  or 
(as  far  as  appeared)  at  all  hitermeddled  with  the  affairs 
of  the  living.  The  defendant  paid  the  reftor  the  weekly 
allowance  of  a  guinea  and  a  half ;  for  which,  in  July, 
the  latter  gave  a  written  receipt,  as  ifluing  out  of  the 
tithe  and-  glebe.  An  offer  had  been  made  a  fhort  time 
before  the  trial,  to  pay  the  money  for  which  the  fequeA 
^ration  IfTued. 

Dauncey  and  Abbcit  contended^  that  under  thefe 
circumftances  the  ejedment  could  not  be  fupported, 
By  the  iiTuing  of  the  fequeftration  the  rights  of  the 
redlor  were  completely  fufpended.  The  fequeftrator 
^nd  not  the  re^or  was  entitled  to  the  poffeifign  of  the 
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glebe  lands,  as  well  as  to  the  receipt  of  the  dthes.       1813. 

Befides,  by  the  voluntary  aft  of  the  reftor  himfelf,  j)^,  ^^  m^^^^ 

he  had  wsdved  the  notice  to  quit,  and  affirtped  the    can  Clerk^ 

tenancy.    The  guinea  and  a  half  a  week  was  tanta-      j^^'ck^ 

mount  to  the  payment  of  rent,  and  it  was  exprefled  to 

be  for  the  rent  of  the  glebe  land  in  the  written  receipt 

iigned  by  the  re&or  himfelf.     It  is  clear  that  he  is  not 

now  entitled  to  the  pofleifion  of  the  glebe  land ;  and 

even  fuppofmg  that  there  was  a  (hort  interval  after 

the  expiration  of  the  notice  to  quit  when  the  defendant 

might  be  confidered  as  a  trefpafler,  he  ceafed  to  be  fo 

when  the  fequeft  ration  had  taken  full  eflfeS:,  and  ho 

was  now  entitled  to  retain  pofleffion  of  the  premifes« 

A  writ  of  habere  facias  poffeffionem  therefore  can  no 

longer  be  fued  out^  and  the  ejedment  cannot  be  fup^ 

ported, 

Dampier,  J.  The  fequeftratlon  did  not  take  efFeO: 
till  the  17th  of  January,  when  it  was  read  in  the  pariOi 
church.  The  notice  to  quit  expired  on  the  2  jth  of 
December.  Between  thefe  two  days  the  defendant 
was  a  trefpafler.  I  think  the  redor  is  not  now  entitled 
to  the  pofleflion  of  the  glebe  lands^  and  that  he  cannot 
fue  out  a  writ  of  habere  facias  pojfejjionem  in  this  action. 
Regularly,  the  judgement  on  which  the  fequeftration 
ifiued  fhould  have  been  produced;  but  the  neceflity 
for  that  is  obviated  by  the  re£lor*s  recognition  of  the 
validity  of  the  fequeftration^  and  that  recognition 
refers  back  to  the  17th  of  January,  when  it  was  pub- 
Uihed  in  the  church*  From  that  day  he  is  not  entitled 
to  the  rents  and  profits  of  the  glebe  lands,  while  the 
fe(|ue(lration  remains  in  force  \  bi^t  he  is  entitled  to 

'     ^        .  (ucl» 
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i8x3«       fttch  rents  and  profits  down  to  that  time  from  the  ex* 

^oBd^MoR.  piwtion  of  the  notice  to  quit.    For  this  f eafon  I  think 

GM>  Clerk,  the  gedment  maintainable.    The'prefent  is  like  the 

Bmw;      ^^^  ^  tenant  for  life  dying  pending  an  eje£imeat« 

Peiefioa  is  not  to  fa;^  recovered^  but  the  ejedraent  is 

die  BMdium  through  which  the  party  may  recov^  tha 

aaeihe  profits  of  die  lands. 

The  leflbr  of  the  plaintiff  had  a  verdiSL 


I9  the  enfuiag  term,  AbbM  moved  the  court  of  l^.B. 
for  a  rule  tofiiew  eaufe  why  the  Yordifl  fliould  not  bo 
let  afide  and  a  new  trial  granted ;  or  why  the  leflbr  of 
the  fiaioM  Should  not  be  reftratned  from  taking  out 
execution  upon  the  judgement.  But  the  court  friUy 
approved  of  the  dire£lion  given  by  the  learned  judge  at 
Nifi  Prius ;  and  laid,  it  would  be  time  enough  to  con- 
fider  in  what  (hape  the  leflbr  of  the  plaintiff  was  entitled 
to  execution  when  it  appeared  that  he  meant  to  difturb 
the  poffeffion  of  the  defendant. 

Rule  refrifed. 
JervU  and  Campbell  for  the  leffor  of  the  plaintiff. 
Dauncey  and  jHhtt  for  the  defendant. 


CASES 

AtlOUED  AND  DECIDED  At 

NISI    PRIUS 

IN    K.B. 

At  the  Sittings  after  MicbaeJmat  Term, 
54  George  IIL 


WKST  SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


^      DeNEW  v.  DaVERELL,  Eiq.  TucOay, 

Nw.  30. 

A  CnON  for  work  and  labour^  money  paid^  &c;      van  aufHooeer 

-  empbyed  to  fen 

in  eftate  is  guilt/ 

The  plaintifiv  wfio  is  an  auAioneer,  was  employed  wb^^^&k 
by  the  defendant,  a  gentleman  of  fortune,  to  fell  ft>r'J^%^?^ 
him  a  leafehold  houfe  in  Grofvenor-ftreet.  The  plaintiflF  ^^^ ^°««*>- 

'  ver  any  cooimu- 

advertifed  the  houfe,  and  made  .out  a  particular  of  the  ^tion  forhisfcr* 
conditions  of  fale,  which  \^as  fubmitted  to  the  defen-  ^^^ 
dant,  and  which  he  approved  of.  This  did  not  con* 
tsun  any  provifo  that  the  vendor  was  not  to  be  called 
upon  to  fliew  the  title  of  the  leflbr.  The  leafe  of  the 
houfe  was  bought  upon  this  particular  by  Lord  Bolton, 
who  immediately  called  upon  Mr.  Daverell  to  (hew 
that  Lord  Grofvenor,  the  leffor,  had  power  to  grant 
the  leafe.  A  bill  being  filed  for  a  fpedfic  perform- 
ance, the  Chancellor  held,  that  the  vendor,  without 
an  exprefs  (lipulation  to  the  contrary,,  was  bound  to 

ihew 
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fliew  the  title  of  the  leflbr,  and  Mr.  Denew  was  not  in  a 
fituation  to  do  fo.  Lord  Bolton  accordingly  brought 
an  a&ion  againft  the  auAioneer^  and  recovered  back 
Da^rellj  jjjg  depbfit.  The  amount  of  the  daipages  and  cofts  in 
that  adion  was  now  paid  into  court.  The  plaintiff 
fought  to  recover  farther  two  and  a  half  per  ce^t. 
commiflion  upon  the  fum  for  which  the  leafe  was 
fold  to  l.ord  BoltoUf 

The  defoice  was^  the  plaintiff's  negligence  in  con- 
du£ling  the  fale;  and  feveral  witneffes  were  called^ 
who  dated  that  it  has  been  the  conftant  ufage  of  auc- 
'  tioneers,  for  a  number  of  years,  when  employed  to 
fell  leafehold  property,  to  infert  a  provifo  in  the  par- 
ticular, that  the  vendor  fhall  not  be  called  upon  to 
ibew  the  title  of  the  landlord, 

GarroWf'  A.  G.  for  the  plaintiff,  infilled  this  was 
no  defence  to  the  adion, — more  efpecially  as  the  de* 
fendant  himfelf  had  feen  and  approved  of  the  parti« 
cular  under  which  the  houfe  was  fold.   . 

Lord  £ll£NBorough.  Where  there  is  a  fpecial 
contrail  for  a  (tipulated  fum\o  be  paid  for  the  bufi- 
nefs  done  by  the  plaintiff,  it  has  been  ufual  to  leave 
the  defendant  to  his  crofs  adion  for  any  negligence 
he  complains  of.  But  where  the  plaintiff  proceeds, 
as  here,  upon  a  quantum  meruit,  I  have  no  doubt  that 
the  juft  vsdue  of  his  fervices  may  be  appreciated,  and 
that  if  they  are  found  to  have  been  wholly  abortive, 
he  is  entitled  to  recover  no  compenfation.  In  the 
prefentcafe,  the  plaintiff  appears  to  have  been  guilty 
pf  grofs  negligence^  and  the  defendai^t  has  fuffered  an 

injury 
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injury  inftead  of  denTing  any  benefit  from  employing 
hhn.  A  pradlice  has  very  properly  fprung  up  among 
auctioneers  in  felling  leafehold  property,  to  infert  a 
claufe  in  the  particulars  of  fale,  that  the  vendor  (hall 
not  be  called  upon  to  fhew  the  title  of  the  leffor.  The 
plaintiff  was  bound  to  take  notice  of  that  praftice,  and 
to  infert  fuch  a  claufe  in  the  particulars  of  fale  of  the 
defendant's  houfe.  Had  this  been  done^  the  defend- 
ant  would  have  been  fecure,  and  Lord  Bolton  mud 
have  completed  the  purchafe.  By  the  omiffion,  the 
defendant  has  the  houfe  thrown  back  upon  his  hands 
with  expenfive  litigation.  It  is  no  anfwer  that  the  parti* 
culars  were  fhewn  to  him,  and  that  he  made  no  ob^ 
je£Hon  to  them.  I  pay  an  audioneer,  as  I  do  any  other 
profeffional  man^  for  the  exercife  of  ikillonmy  behalf 
\vhich  I  da  not  myfelf  poffefs ;  and  I  have  a  right  to 
the  exercife  of  fuch  fkill  as  is  ordinarily  poffeffed  by 
men  of  that  profeilion  or  bufinefs.  If  from  his  igno-, 
ranee  or  carelelsnefs  he  leads  me  into  mifchief,  he  can- 
not aik  for  a  recompence^  although  from  a  mifplaced 
confidence  I  followed  his  advice  without  remonftrance 
or  fufpidon. 

The  Jury  found  a  vcrdift  for  the  defendant. 

Garrtna,  A.  G.  and  Comyn,  for  the  plaintiff. 

Topping  and  Bowen  for  the  defendant. 

{MUKiam,  GrenwM  uA  Strong.^ 

Fide  Farnfworth  v.  Garrard,  i  Campb.  38. 

GttEGORT 
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Totfitef,  GrBOORT  v.  FrAUR. 

Nov.  jo. 

Although  a  pro-  HTHIS  was  w  a£tioa  for  money  lent. 

^niflbry-nore 

cannot  bereceiv-  The  witncflbs  fof  thc  plauitiff,  who  keeps  a  billiaiti 
a  feoi^^yf^rto*  table^  ftated^  that  on  the  evening  of  the  25th  of  May 
E^:y*tma;;^  laft  he  lent  ^40.  to  the  defendant,  who  gave  a  pro^ 
•^^ih  a^vS'w  ^^^n  ^^^^  f^^  *^^  amount  on  an  unftamped  piece  of 
'diSSlia.     P^?^^9  which  was  produced  by  the  plainti£ 

The  defendant's  cafe  was,  that  he  had  been  made 
druidk  by  the  plaintiff,  and  induced  to  write  a  prorai£» 
fory  note  for  ^40.,  no  part  of  which  fum  he  4iad 
received. 

Lord  Elj^nborocgh.— -The  note  certainly  cannot 
be  received  in  evidence  as  ^  fecurity,  or  to  prove  the 
loan  of  the  money ;  but  I  think  it  may  be  looked  at 
by  the  jury  as  a  cotemporary  writing  to  prove  or  dif^ 
prove  the  fraud  imputed  to  the  plamdff. 

The  note  was  accordingly  put  in,  and  had  very 
much  the  appearance  of  being  written  by  a  man  in  a 
ftate  of  intoxication. 

The  jury  found  a  verdid  £>r  fhff  4fffndant, 

Park  and  Cvmyn  for  the  plaintiff. 

Carrffw^  A.  G.  and  Adam^  for  the  defendant; 

[AttoniM,  Soot  and  Oow.] 


/^i&RexT.PcadletOB^ijEaft,  449,   Mortoo's  Cafi^  a  £al^ 
P.C.^55. 
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HUNTBR  V.  BrITTS.  JJ^^T* 

^RESPASS  for  mcTne  profks  and  cofts  of  ejea.  ^'XS^ 

meilt.  fioB  of  a  tenant, 

and  there  is 
t  judgement  in 

There  was  judgement  in  ejefkment  againft  the  caftial  ^^^"fS* 
cjedor.    The  defendant  was  landlord  of  the  premifes,  or,  in  an  $£oa 
and  proved  to  have  been  in  the  receipt  of  the  rents  and  md^asta^J^. 
proats  from  the  time  of  the  demife  till  the  writ  of  pof-*  Sfte"^ 
feflion  was  executed.    The  ejefhnent  was  ferved  upon  {"^*"*°^*" 
the  tenant.     There  was  no  evidence  that  the  defendant  evidence  agaiaii 
had  notice  of  tliis  till  after  judgement;  but  fubfe-  that'll lid'S^ 
quently  to  that  he  promifed  to  pay  the  rent  and  the  m?ntffo*t^^e 

coils  to  the  plaintiff.  might  have  coni« 

^  mtodefeodk; 

but  a  fubfe<iuettt 

Marryat  for  the  defendant  contended.  That  upon  ^^^^ 
this  proof  the  aftion  could  not  be  maintained.     The  w^cofa  ■«•"«• 

^   '  to  an  admiffioa 

judgement  in  eje&ment  was  evidence  of  title  only  be-  ^^]J$>>1><^ 
tween  thofi$  who  were  privy  to  it.  But  the  defendant's 
name  not  only  did  not  appear  on  th^t  record,  but  he 
waf  wt^olly  ignorant  of  the  proceeding  till  after  judge- 
ment was  figned.  He  might  have  had  an  undoubted 
title  to  the  premifes,  and  might  have  been  able  to  make 
a  <K>mpldte  defence  to  the  eje&ment  if  he  had  had  the 
opportunity.  He  could  not  be  bound,  therefore^  by 
the  judgemtnt  in  ejedment  which  was  obtained  behind 
his  back.  .  Hia  fubfequent  promife  might  render  him. 
liable  in  aflumpfit ;  but  could  not  have  the  tffeOt  of 
makmg  him  a  (refpaffer. 


Lord  Sllemboioouoh  thought  that  the  judgeoMttl 
t  cjeihnefit  was  hot  evidence  of  title  againft  the  de« 

fendant 


45« 
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^^ij'  fendant  without  notice  of  the  ejedment ;  but  that  hii 

"Huntki  Aibfequent  promife  amounted  to  an  admiffion  that  the 

V.  plaintiff  was  entided  to  thepofleffion  of  the  premifes^ 

BvTTi.  and  that  he  himifelf  was  a  trefpaffer. 

Verdia  for  plamtiff. 
Pari  and  Reader  for  the  plaintiff. 
Marryat  for  the  defendant. 

Fide  BulL  N.  P.  87.    Dunn  v.  White,  7  T,  R.  i  la. 


Saturday, 
Dec.  4- 

IiitnaOion 
^gainft  the  owner 
ofafhipforttoref 
fupplied  to  her, 
the  rcgiftcr  puxv 
portiug  to  be 
gnntcd  on  the 
oath  of  the  de- 
fendant>  and 
ftating  him  to  be 
fole  owner,  is  no 
evidence  of 
o«n«rihip. 


Smith  v.  Fuoe  the  Younger. 

HTHIS  was  an  a£tion  for  feaman's  wages  againft  the 
defendant  as  owner  of  the  fhip  ETtterfrize. 

To  prove  the  ownerlhip,  the  regifterwas  put  in, 
which  dated  "  Robert  Fuge^  the  younger,  of  Ply-^ 
mouth**  to  be  fole  owner;  and  evidence  was  given 
that  Robert  Fuge^  the  younger,  of  Plymouth,  was  the 
defendant  in' this  adion. 

Garrowy  A.  G.^  attempted  to  diftinguifh  this  cafe 
from  Tinkler  v.  Walpole^  14  Eaft^  226.  as  here  the 
regifter  reprefented  the  defendant  as  fole  owner^  and 
purported  to  be  granted  upon  his  own  oath. 

Lord  Ellekborough. — ^The  defendant  cannot  be 
charged  through  the  medium  of  the  regifter  without 
dired  proof  that  he  took  the  oath,  or  adopted  the  cha-> 
rader  of  owner.    I  have  no  doubt  In  my  own  mind^ 

that 


^    Michaelmas  term,  j4  oeoRge  iti*  4w 

that  he  did  take  the  oath,  and  that  he  is  fole  Owna^  of       i^fji    ^ 
the  veffel ;  but  for  any  thing  that  appears  in  evidence^      Smit^ 
he  has  no  conne&ion  ndth  her  whatfoever}  and  a         v. 
ftranger  may  have  taken  the  oath  in  his  name*  ^  TOunat8» 

Plaintiff  nonfuited* 
Carrim  A.  G.  ahd  Martyat  for  the  pbintiff* 
Patk  and  Toddy  for  the  defendant. 

I  •   '  I.  1  r  ^- 

ndc  Flower  ▼.  Youngy  ante,  %^9. 


Harrison  v.  Blades  and  another  Mdhdar« 

Dec.  6. 

^HlS  was  an  aftion  againft  the  fheriff  of  Middlefbc  itisnofuflScMt 

for  breaking  and. entering  the  plaintiff's  houfe  and  S^^^a^ 

taking  his  goods.  li^i^tS," 

,  which  would  b« 

To  prove  that  the  plaintiff  was  in  poffpflion  of  the  "^l^jf  ^ 


sn  detfLtbat 

houfe,  he  iviflied  to  give  evidence  that  he  paid  the  taxes  ^  "  !*^*^L*® 
for  It.    For  this  purpcfe  the  tax-gatherer  had  attended  from  indifpos- 
tlnder  a  fubpoena  during  the  fittings  till  Saturday  lall^  ^^SSoat  h^^ 
when  he  was  feized  with  an  apopleftic  fit,  and  carded  ^^^' 
home  in  a  very  d^ngei-ous  (late.     Witneffes  were  no>x^ 
examined,  who  fwore,  that  when  they  left  hfm  thii 
moHiing,  he  was  given  over  .by  his  phyfidanSf  and 
that  he  was  in  esUremis^ 

Garre^o,  A.O.^  for  the  plaintiff^  prOpofed,  Under 

thefe  circumitances^  to  give  in  evidence  the  tax-ga» 

V01..IIL  Hh  therer't 
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iS^St       4)^rer^$  r/e<:eipt$,  Hgoed  ^th  bis  name,  acknovledginff 

Varwson'  ^^^  ^^  ^^^  ^^''^  ^®  P*^^  ^  ^"^  ''^y  *®  pUindff  as 
V.         <)jccupier  of  the  houfe  io  queftion.    If  the  laa&gatfaerer 

aod  ano^  were  dead,  tbefe  (documents  would  clearly  be  cvideacet 
*  as  they  charged  him  with  the  receipt  of  money,  and 
wore  againft  his  intereft.  So  they  would  be  equally 
adouflible'if  he  were  in  a  foreign  country,  orinaftate 
of  mental  derangement.  Upon  the  fame  principle 
they  ought  to  be  admitted  in  a  cafe  like  tbi^f  wh^e 
the  attendance  of  the  witnefs  was  phyfically  impoflible, 
and  there  w^  no  chance  of  ever  being  able  to  examine 
him  in  perfon  on  any  fubfequent  occafion. 

Lord  Ellenbo ROUGH. — I  cannot  difpenfe  with  the 
attendance  of  a  wimefs  who  is  ftill  alive  and  within  the 
jurifdiflion  of  the  court,  fo  as  to  admit  evidence  of  his 
hand-writing  in  the  fame  manner  as  if  he  were  adbially 
dead :  No  cafe  has  yet  gone  fo  far,  smd  I  am  afraid  to 
eftablifh  a  precedent.  It  is  difficult  to  determine  when 
a  patient  is  pafl  all  hope  of  cure.  If  fuch  a  relaxation 
of  the  rules  of  evidence  wwe  permitted,  there  would 
be  very  fudden  indifpofitions  aqd  recoveri^f  Where 
a  withels  is  taken  ;11,  the  party  who  would  ayail  him«r 
ieU  of  (lis  tcfUmony  mud  move  to  put  off  the  trial.  If 
he  be  in  a  very  dangerous  condition,  he  will  probably 
^e  dead  before  the  enfuing  fitti^g^^  ^nd  then  ewdenc^ 
of  his  hand-writing  may  be  received  without  s^y  xifkt 
of  coUufioQ^ 

The  plainriflf*  had  a  yerdia, 

Carrow^  A.  G.,  and  EfpinaJJi  for  the  plaintiiKt 
..  P^^ail4iii?//fc«Pth<pdeffnto 

[Attornlei^  JTlS^  |nd  $mtM  3 
4  CART£a 
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ADJOURNED  SITTINGS  IN  L(3ND(5N. 


Jos£PH  iftmb,  deceafecL  ^^^^ 

T\EBT  on  botid,  dated  i ft  July  lidjt  in  the  penal  Wh«nite<Mit 
fum  of  j^3,8oo.  to  be  paid  by  the  fiid  Itifeph  Z^6^ 
RfagtotJie  plaintiff,  when  he  the  laid  JdfephRIng  S^ytl*? 
fliould  be  thereunto  afterwards  requ^iedt  T^^^ 

,     •  nndant  plaadt 

thit  no  demand 

thebondhadthcfollowingcondMbn:  "If  Iheabote-  ~AT* 
bounden  Jofeph  Ring,  his  heirs,  cxecutofs,  br  admi*  |SJ?^,^^**fj;;; 
niftrators.  do  well  and  truly  pay  or  caufe  to  be  paid  to  expna  demand 
the  above-named  Henry  Carter,  his  executors,  admi-  hlw^ 
niftrators,  or  aiSgns,  the  full  fum  of  ^£"1,900.  of  law-^    , 
fill  money  current  in  Great  Britaia,  on  deman^  with . 
lawful  intereft  at  the  rate  6f  j  per  cent,  per  annum 
until  paid,  then,  &c«'' 

The  defendant  after  Oyer»  pleaded  that  no  demand 
0f  payment  of  die  bid  fum  of  money  in  the  fidd  con- 
dition mentioned,  or  of  any  intereft  thereupon,  was 
ever  made  by  the  plaintiflF.— The  plaintiff  in  his  repli« 
cation  averred,  that  a  demand  was  made  by  him  upoa 
the  defendant  as  adminiftrattix*    Iflue  thereupon. 

The  queftion  havbg  arifcn^  i»faether  expitfa  trfii^ 
dence  of  a  demand  was  neceffary^ 
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Jeruisy  for  the  plaintiff,  infifted^  that  the  l>riDgmg^ 
of  the  adion  was  a  fufficient  demand. 

Abbott^  cmtra* — ^The  bond  muft  have  been  forfeited 
before  afHon  brought,  and  it  could  not  ^vebeen  for» 
feited  till  demand  made  of  the  fum  of  money  men- 
tioned in  the.  condition.  The  ftipolation  as  to  the 
payment  of  intereft  clearly  4hew8  that  the  bond  was 
not  to  be  forfeited  till  de&ult  upon  an  a£hial  demand. 
The  plaintiff  here  feeks  to  recover  the  penalty^  which 
is  a  coUateral  fum,  and  the  cafes  with  regard  to  pay* 
ment  of  money  on  requeft^  where  there  is  an  antece-- 
dent  duty^  do  not  apply. 

Lord  Ellsnborough  was  of  opinion, ,  that  the 
plaintiff  was  bound  to  prove  a  demand  before  aftion 
brought. 

A  witnefs  was  afterwards  found  who  did  fo,  and 
the  plaintiff  had  a  verdidt. 

JeruU  and  Effinaffe  for  the  plaintiff. 

AbbQtt  for  the  defendant. 

[Attoraies,  Bi^g  and  ynari^ 


ft  .  ;i  SMita 
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Smith  *.  Carey.  "Jj^Jf' 


A  CTtON  for  flander  of  plamtifi*  la  his  trade. 


In  an  a^onfbr 
words  which  may 
he  uoderftood-to 

The  words  were,  that  •*  he  lived  by  fwindh'ng  and  convey  a  charge 
robbing  the  public,*'  Thefe  were  laid  differently  in  aribud;akhi^' 
different  counts  of  the  declaration;  but  in  each  count  Il^^5^*^e 
there  was  an  tnuendo,  that  the  defendant  thereby  J^j^*^^. 
meant  "  that  the  plaintiff'  had  been  and  was  guilty  of  mer,  if  the^- 
felmy  and  robbery.  an  innuendtfthat 

'  the  defendant 
•    _-,,  ,  •%••».  «      •     thereby  meant  to 

The  words  were  proved  as  laid;  but  appeared  to  impute lUeny to 

"lepUimiir,   " 

matertali  \ 

uabt  mad 

out  in  endance. 


allude  to  a  tranfaftion,  from  which  it  might  be  inferred  Jf^JjJiSSf'aJld^ 
that  the  defei 
with  dfraudn 


that  the  defendant^nly  meant  to  charge  the  plaintiff  "w^btmade 


lA)rd  Ellenborouoh  faid«  the  words  were  in  them- 
ielves  aftionable,  and  if  there' had  been  no  fuchinutti* 
do  as  to  their  meaning,  the  plaintiff'  would  certainly 
have  been  endtled  to  a  verdid ;  but  the  plaindff  was 
bound  to  (hew  they  were  fpoken  in  the  fenfe  he  had 
afcribed  to  them ;  and  if  the  jury  (hquld  be  fatisfied 
they  were  fpoken  with  intent  to  impute,'  not  felony, 
but  merely  fraud,  there  muft  be  a 

Verdia  for  the  defendant* 
Topping  and  Marryat  for  the  plamtiff. 
Carrcwy  A.  G.  for  the  def(^dant. 


Fuk  Oldfaam  ▼.  Peake,  a  Bl.  Rep.  959.    Penfbld  ▼.  Weftcote, 
1  New  Rep.  335.  „;  _ 

Hh3  Tyb 
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Mkif,  Tt£   V.   FyNMORE* 

Decibb 

Vhm  goods  are  ^T^S  was  an  z&ioTi  kfT  not  accepting  or  paying  fey 
^!tt^  whi^^  ^  quantity  of  faflafras,  defcribed  in  the.rale  note  a^ 
^tbptctibaix  "  ^  ^^^^  ^  ^'  merchantable  ii^ffafra?  ^opd,  \n.  Ipgs^ 
vw^  af  6  Ruicic?^  per  cwt.'* 

Jmkngag  to  any  *^  ' 

iample^iftbo 

Sd^fiSS^^^I  The  defenpe  was,  that  the  faflafras  wa$  not  of  tlie 
<^#fcriptifl^^i^i•  fort  the  purchafer  had  a  right  to  expeafrom  the  de- 
thovwdprto*  fcripnon  in  the  fale  note^  that  by  ^^  fajfafras  vmd  * 
c^r^^  ^  roots  p£  the  tree  are  underftood  in  the  tn^Je ;  but 
^^^  V^^-  that  th^  wood  fold  by  the  plaintiff  wa^  part  of  ^he  tiift: 
^tot}K»piuw  bef^  w^ch  cannot  be  applied  to  thi;  iame  purpofeSi 
weUfuiiedintbe  and  is  not  above  one-fixth  part  of  the  value  pf  the; 

coamodity,  this  .  ■    -    ^  .     /     * 

not  being  a  file      TOOtS. 

i»Tikmple,butb7 

tne  deicripcioo  in  ,.# 

^e^uen  cm-  Iq  anfvarto  thip  it  vas  proved,  that  the  defendant. 
it  a  druggiift)  and  weU  (killed  ip  articles  of  this  fort ; 
liM  die  (byhdfore  tih^  contrad  was  ^nter^d  into,  ^ 
l|>eainicn  of  the  wood  fold  wa«  exhibited  to  hiqi  \^  ths^ 
Ike  kept  it  tiie  following  nights,  ^d  thaf  he  bad  a  &H 
ppportutttjE  tjQ^  f^amine  it. 


ma. 


Lord^  ELf*J8NB0R0uoH.— This  is  not  a  fale  by  fan^- 
ple.  It  is  not  enough  for  thfc  plaintiff  to  prove  that 
the  wood  pQrrefpondf  ia  ffuaUly  widi  ^  fpacimen 
(exhibited  tp  the  defen^Unt  before  the  fivle^  The  (^^e& 
tion  is^  whether  it  was  ^  the  underftanding  of  the 
trade  f^  fair  mcrchaDtable  &ffiifras  wood  ;'^  which  it 
ifrclaaFly  proved  not  to  have-  been.  It  is^  imiaaterial 
that  the  defenflant  13  a  drugj^^^ancL  (killed  in  the 
luiture  of  medicinal  woods.    He  was  pot  bound  t^ 

exercife 
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4^ 


«ierrife  hi8  ikQl,  having  an  expte&  undertakSfig  fntti       (^13.  ^ 
the  vendor  at  to  the  qoality  of  the  commbdity.  ^  Tte"^ 

t/r' 

Plaintiff  ftonftti^.    FYKMo&f. 
Garrow,  A.  G.  and  Lawis,  ior  the  plaintiff. 
Pari  and  Gumey  for  the  defendant 

[Attornief ,  iSd&  and  A'limorv.] 


HoDOB  tx»  FiLjuis  and  others. 

npHlS  was  ah  adion  by  the  indorfee  a^inft:   die 
acceptors  of  a  bill  of  exchange  drawn  ia  the  fol- 
k)wing  form : 

**  jf2,3i4«  15.  II.  *^  Cork,  la  AprH  1813, 

^^  At  2  months  date  of  this  our  firft  of  exchange 
'*  (fecond  and  third  of  fame  tenor  and  date  not  paid) 
^^  pay  to  our  order  ^£"2,3 14.  15*  11.  and  charge  tfae 
^<  fame  to  account  as  advifed. 

"  W.&A^MaxwelL 
*«  To  Meffrs.  Fillis  &  Co.  Plymouth^  l 
**  Payable  in  London/'  J 

The  bill  was  accepted  by  the  defendants^  ^^  payable 
at  Sir  John  Perrmg*s  and  Co.',  Bankers,  London/' 

The  firft  count  of  the  declaration  did  not  (late  that 
the  bill  was  made  payable  at  any  particular  place  either 
by  the  drttwers  or  acceptor.    The  fecond  cotrlit  ftaiech; 

H  h  4  that 


Siturdajr, 
Dec.  XI. 

Where  the 
dnwer  of  a  bill 
of  exchange 
makes  it  pavabU 
at  a  particuur 
pbce,  this  U  port 
of  the  contract, 
anctmuftbemen* 
tioncd  in  defcrib- 
ing  the  bill  in  tlie 
dedaration. 
Where  a  bUl  of 
exchange  is 
drawn  payable  in 
London,  and  it  ia 
accepted  payable 
at  a  London     ^  ^ 
bankem,  in  an 
action  afj;ainfl  the 
acceptor,  a  pre- 
fentnient  for  pay- 
ment there  ia  a 
mi.cnal4ver- 
ment,  z\A  muft 
be  inoved  at  the 
XiuL 
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that  it  wa8  drawn  payable  in  LohdoHi  and  accepted 
payable  at  Perring  ^  Co/s,  wd  contained  an  aver* 
V.  ment,  that  when  due  it  was  prefented  there  for  pay- 

ind^tlw*  ment. — The  plaintiff  having  proved  the  partnerfliip  of 
the  defendants,  their  handwriting  as  acceptors,  and 
the  indorfement  of  W.  &  A,  Maxwell,  clofed  hb 
cafe. 

Giffardy  for  the  defendants,  contended,  that  upon 
this  evidence  the  plaintiff  was  not  entitled  to  a  verdid. 
He  could  not  recover  on  the  firft  count,  for  that  did 
not  properly  defcribe  the  bill  of  exchange.  The  dr* 
cumflance  of  the  bill  being  made  payable  in  London 
was  an  effential  part  of  the  original  contraft. — The 
fecond  count  defcribed  the  bill  properly ;  but  contained 
'  a  material  averment  which  had  not  been  pfoved,  viz. 
that  the  bill  was  prefented,  when  due,  at  the  banker^ 
in  London,  where  it  was  made  payable  by  the  accept- 
ors. Without  at  all  confidering  the  effe&  of  an 
acceptance  making  the  bill  payable  at  a  pardcular  place 
where  it  was  drawn  without  any  mention  of  a  place  of 
payment,  there  could  be  no  doubt  that  where  a  par^ 
ticular  place  of  pay  ment  is  denoted  both  by  drawers 
and  acceptors,  that  becomes  a  term  of  the  contrad 
between  the  parties,  and  an  averment  that  the  bill  was 
prefented  for  payment  there  cannot  poffibly  be  rejedled 
^irrelevant. 

(.ord  El];.£nborot;gh  exp^effed  himfelf  to  be  of 
this  opinion. 

The  plaintifi^s  counfel  then  proved,  that  after  tbo 
bill  wa$  due  Qne  gf  the  defeadants  prptnifed  to  pay  itj 

which 
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which  Lord  EUenborough  held  difpen£ed  with  direA  »8i3* 

evidence  of  a  prefientment  for  payment  at  the  bankers,  Hodok 
and  «. 

The  plaindflP  had  a  verdia-  f  ^i*» 

Garnnvy  A.  G.,  and  Cqfske  for  the  plaintiff. 

Gifard  for  the  defendants. 

[Attomiei,  Jliaitt'n/6n  and  i)9Me.] 


•  Fide  Callaghan  ▼.  Aylett,  3  Taunt.  397.  t  Campb.  549.  Fen- 
ton  V.  Goundry,  13  Eaft,  459.  Sanderfon  v.  Bowes,  14  Eaft,  500. 
Hbffiun  ▼•  Ellis,  3  Taunt.  415.     Gammon  v,  SchmoU,  5  Taunt. 

344^ 


Smith  v.  Lyon.  wedneiaay. 

Dec.  xj. 

nPHIS  was  an  a£Uon  of  affumpfit  npon  a  memoran-  in  an  aakm  17 
dum  for  charter  between  the  plaindff,  as  mafter  oiip^fi^igh^ 
of  a  fhip  called  the  James  and  Anne,  and  the  defen-  ^^1^*^"*?^^ 
dant,  a  merchant  in  London,  for  a  voyage  from  the  whofe  benefit  th* 
river  Thames  to  Heligoland  or  Hamburgh.  are  ewdencetor 

the  dffcndim. 

The  defence  refted  upon  fomething  fuppofed  to  have  * 
'been  faid  by  a  Mr.Fagg^  the  owner  of  the  (hip, 
amounting  to  a  declaration  that  ihe  was  not  fea- worthy , 
or  to  a  confent  to  refcind  the  contrad  entirely.  A 
witnefs  being  called  to  relate  the  converfation  between 
the  defendant  and  Mr.  Fag^  when  this  was  allied  to 
havepaffed} 

GarroWf 
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Garrow,  A^G.^  for  the  plaiiitiflF,  contended,  that 
as  Fagg  was  no  party  to  this  adion^  he  ought  himfelf 
to  be  called  as  a  witnelis.  He  would  be  coining  to 
fpeak  agatnft  lus  intereft ;  therefore  there  was  no  ob- 
jedion  to  his  competency ;  and  he  could  give  the  beft 
evidence  of  what  he  adually  faid,  and  of  the  circiim- 
ftances  which  gave  rife  to  the  converfadon. 

Lord  Ellenborouoh.— Although  this  a£Uon  is  in 
die  BSffiie  of  the  mafter,  it  is  brought  for  the  benefit 
of  the  owner.  I  am  therefore  of  opinion,  that  any 
thing  faid  by  the  latter  is  admiffible  evidence  for  the 
defendant. 

The  declaration,  however,  did  not  turn  out  to  be 
what  was  ezpe&ed ;  and 

The  plauitiflf  had  a  verdid. 

Garrowj  A.  G«,  MarryaU  and  Can^Ml,  for  th« 
plaintiff* 

Park  and  Gurney  for  the  defendant. 

[Atlanlti,  WUUam  and  BuH.} 


Fide  Rex  ?.  Hardwkk,    ii  Eaft,   578.     Hart  ▼.  Hoob 
s  Canpb.  9a. 


! 


Brucb 
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THIS  WIS  an  adioa  of  aflampfit  to  lecover  die  Va-  Aai|tnewi» 
fance  of  ^n  accounCp  moaex  ^r  iw 

jffineipal  in  «f- 

The  plaindflb  i^d  effe&ed  infumnces  and  advanced  •»!  other  oMr. 
the  premiums  for  the  defendant^  and  had  tranfaded  isendfkdco 
pth^  b^ads  as  agents  fof  hu&>  from  the  ^ear  iSo^i  ^d? ST^^r 
down  tQ  the  prefient  time»    They  had  delivered  an  ^j|[^^ 
^ccomit  to  him  annually,  and  at  the  dofe  of  each  jJfn^dwT**^ 
year,  from  the  expiration  of  the  firft,  had  charged 
int^eft ;  and  at  each  reft  the  intereft  of  the  preceding 
year  was  added  to  the  principal.    It  was  proved  that 
at  the  feveral  linieB  whea  tbt  atmual  accounts  were 
^rendered  to  the  defendant,  he  had  never  obje&ed  to 
the  charge  of  intereft  vntS  the  year  iSii,  when  he 
pii  that  he  was  not  bound:  to  pay  any  intereft. 

It  was  now  urged,  on  his  behalf,  chat  intereft  eouU 
|m  be  pseovered  agoinft  km,  and  mnch  Idkaoeoniing 
to  the  calculation  of  the  plamtiff,  which  amounted  to 
compound  intereft,— a  cbixn  never  allowed  at  taw  or  in 
pijuity.    But— 

Lord  ELCEKBOttouoff  &id,  that  it  was  bir  snd 
reafonabte  the  defendlant  (houhi  pay  inteirft  in  the 
manner  charged,  and  that  the  accounts,  to  which  he 
had  not  pbjeQied  for  a  number  or  yeatB,  afibrded  fbfi^ 
ficient  evidence  of  a  promife  dn  his  part  to  pay  intereft 

in  this  manner* 

».»  » . .^    . .   .  ». . 
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»*>3^  One  of  the  fpecialjury  faid,  it  was  the  uniform 

Bruce      manner  of  making  up  accounts  of  this  defcription. 

and  others  . 

V.  Verdifl:  for  fum  chimed. 

'  CarroWf  A.Gif  aiid  Carr  for  the  plaintiflFff. 
Littledak  for  the  defendants. 

[Attoniiett  QngguidTennMut.'] 

^^^^mmmiii   ■>  II  I  ■         I    II  ■  II        1  mi  ■   I       t  II       I  ■■■   I        I  Ml  I    I. 

Fide  Calton  v.  Bragg,  15  Eaft,  223. 


Wedheffliy,  PiNHORN  and  Others  V.  TUC KINGTON. 

Dec.  5.  (   • 

wJi^  money  'T^HIS  was  an  a£Uon  for  non-payment  of  money  pur- 
due  on  a  balance  (ndnt  to  an  award^  whereby  the  defendant  was 

cf  accounts  tf  '  • 

awarded  to  be  ordered  to  pay  to  the  plaintiff's  the  fum  of  dSi  ,950.  due 
E^day  "a^'^a'  OH  z  balftuce  of  accounts,  on  the  a  i  ft  June  181 3>between 
S^Td^^^i  th^  hours  of  eleven  and  twelvie,  at  Lloyd's  Cofiee-houfe. 

there  on  the  day, 

^i^^T  The  queftion  being  put^  whether  intereft  was  reco- 

verable on  the  awards 

'  Lord  Ellsnborovgh' heldy  th,at  as  the  money  was 
awarded  to  be  paid  on  a  certain  day^  intereft  ought  to 
be  allowed  from  that  day^  if  payment  was  then  de» 
manded  at  the  place  appointed. 

It  was  proved,  that  a  perfon  duly  authoxized  by 
power  of  attorney,  attended  at  Lloyd's  Coffee-houfe  to 

demand 
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dem»d  payment  between  the  hours  of  eleven  and'      i»ts^ 
twelve  on  the  aift  of  January  i8i« }  but  diat  neither   ^p^^^ 
the  defendant  nor  any  perfon  for  him   appeared.,  andotliers 
Whereupon  the-  plaintiff  recovered  a  verdia  for  the  t„ckihctoi 
principal  and  mtereft  from  that  day*  .   . 

Sehuyn  for  the  plaintiff. 

The  caufe  was  undefended.  ' 

[AtMRii^,  Pa%  and  ffiii^lRia|i.] 


See  the  preceding  cafe  of  Bruce  ».  Hunter. 


Williams  v.  Shee.  '^^; 

'T^HIS  was  an  aftion  on  a  policy  of  idfurance  on  where  a  flop  «is 
^    goods  by  the  Ihip  Sir  Sidney  Smith,  «  at  and  from^  '^^Tser^ 
London  to  Berbice,  with  Ubepty  to  touch  and  ftay  at  ^^^g^^^^*;;^ 
atoy  ports  and  places  whatfoever  and  wherefoevcr,  and*  J^^°k  ^ 
for  all  purpofes  whatfoever,  pai^ticularly  to  land,  load,  places;  a^u  that 
and  exchange  gbods,  without  being  deemed  a  de*.  mI^^!^ 

Viadon.*'  ftayiiigtheiicaft«r 

««»MWM*  ^g  convoy  with 

which  Ihe  (ailed 

The  veffel  lailed  from  Portfmouth  on  the  25th.8cp-  ^^^"i^ 
ttmber  i8|a^  with  a  fleet  for  the  Weft  Indies,  under  T".«*f^*y  «^.» 

'  4avianao  which 

convoy  qf  His  Majefty's  fhip  Narciffus.    They  arrived  dtfchaifed  th« 
qff  Madeira  on  Saturday  the  17th  pf  Odobar«    The  ^^^^^IT^ 
^yr  Sidney  Smith  had  taken  in  a  quantity  of  goods  for  J^2St°whi 
that  ifland., which  the.  captain  had  been  ordered  to  *^« «»^7 ^^»»^ 

.    '    •    •  *  '  *  *  *  avray,  and  ex- 

.   potted  t»  Qftrukf  it^tlna  inj^  not  /i  defining  ofcoiwoy  wkhin  the  meamng  ^  the  convoy  a^. 

if  i  6  .^  land 


Ski 
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iMd  there,  and  for  whidi  v^es  were  to  be  tim  Aft 
board.  He  begaii  to  land  the  goods  as  fooii  as  he 
arrived,  but  not  bieing  allowed  to  W(^k  on  the  Sunday^ 
be  had  not  got  the  wines  on  board  tiU  die  Monday  at 
noon.  The  Narciflbs  with  the  greatdl  part  of  the 
fleet  had  failed  away  the  preceding  day,  and  was  then 
too  far  off  to  be  overtaken.  Seven  Or  eight  Other  (Kips 
belonging  to  the  fleet,  however,  were  left  behind  at 
Madeira;  and  they  all  agreed  to  fail  together  for  mu* 
tual  protedion.  With  this  view  the  Sir  Sidney  Smith 
remained  at  Madeira  till  the  24th  of  Odober.  She 
finally  parted  company  with  them  off  Barbadoes,  and 
on  the  19th  of  November  was  captured  by  an  Ameri- 
ean  privateer  on  her  way  to  Berbice.  llie  owner  of 
the  goods  infured  was  on  board  diuring  the  voyage. 

/  Garrow^  A.  G.,  contended,  that  the  underwriters 
weredifcharged  on  two  grounds;  ifl.  The  fliip  by 
putting  into  Madeira,  and  ftaying  behind  there  when 
the  reft  of  die  fleet  had  failed,  had  been  guilty  of  a 
deviatioa;  idly.  The  captain  had  wilfully  defSrrted 
the  convoy,  and  as  this  was  done  with  the  privity  of 
the  owner  of  the  goods,  who  was  on  board,  the  poUcy 
vacated. 


Park,  for  the  plaintiff,  mfifted,  ift.  That  the  fhip 
had  a  right  to  put  into  Madeira,  and  to  ftop  there  in 
the  manner  (be  had  done,  under  tbe  fiberty  given  by' 
the  policy  to  touch  and  ftay  at  all  ports  and  |^ces  to 
land,  load,  and  ^change  goods*  didly.  The  captain 
could  not^be  faid  wilfully  to  have  defertedthe  convoy  } 
for  he  was  anxious,  if  pofiMe,  to  enjoy  ks  proleliion  | 
and  the  cenvoy  had  rather  deferred  him. 

4  ^  Lord 
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Lord  Ellbnborouoh.— I  am  of  opinion  that  the 
underwriters  are  difcharged  on  the  ground  of  devia- 
tion. The  liberty  in  the  policy  muft  be  conftrued  with 
reference  to  the  main  fcope  of  the  voyage  infured.  I 
am  inclined  to  think  this  was  not  a  wilful  defertion  of 
convoy  within  the  meaning  of  t^e  zSi^  as  the  captaia 
appears  to  have  aded  bond  fide ^  and  not  to  have  beea 
aware  of  the  predfe  time  when  the  convoy  failed  away 
from  Madeira.  However,  it  is  unneceflary  to  deter- 
niine  that  point  now ;  for  upcxi  well-eftabliihed  prin- 
pples  the  (hip  was  guilty  of  a  deviation  by  putting 
into  Madeira  and  voluntarily  {laying  behind  there  for 
the  purpofes  of  trade^  when  the  reft  of  the  fleet  had 
failed  away  in  the  profecution  of  the  voyage* 

Plaintiff  nonfuited. 

Fark  and  Barnewall  for  the  plaintiff. 

Carrvzvy  A.  G.^  and  Niglan,  for  die  defendant. 

[Attonin  NoO^^  and  Pm/kon,] 

Fkh  RcdiuHi  V.  Lo8doB»  poft. 


CoaLsrr 


j 
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,  Thurfdajr,  ■  CoRLETT  V.  Gordon  and  another. 

Dec;  to; 

Merdiantsin       A  CTION  on  the  cafc.     The  firft  count  of  the  ^t* 
from  a  mere  claratlon  ftated,  that  the  plaintiflF  had  caufed  td 

SSda^tf*  bfe  delivered  to  the  defendants  43  bales  of  cotton,  to* 
^df  b  a'Stw  ^  ^y  *^"^  ^^^^  ^^  difpofed  of  on  account  of  the 
requeftingthem  plaintiff",  and  in  cafe  they  could  not  be  fold  and  dif- 
ance.  They  de-  pofcd  of,  to  be  retumcd  by' the  defendants  to  the  plain- 
^"for*°thcw^  tiflfon  requeft;  but  that  the  defendants  wrongfully 
bSffid^V^'a*  and  unjuftly  converted  the  fame  to  their  own  ufe. 

▼iewtohisinte-  The  fecond  count  alleged,  that  the  goods  were  deli- 
reft,  mdorfe  the  •  %   n      t  t*      r  r         /*     \  itiA 

bin  of  lading  CO  a  vcrcd  to  the  defendants  for  fafe  cultody ;  and  the  lau 
itceiveatiw''  ^  was  in  trover.    Plea,  Not  guilty. 

foods,  and  after- 

the  pcoceedl'in  The  plaintiff*  being  at  Parimaribo  in  South  America 
^^t^tdie  in  the  year  1 808,  inclofed  a  bill  of  lading  of  the  cotton 
2rf^^''hiir  ^^  queftion  in  a  fetter  addreflcd  to  the  defendants, 
«f  wingwere  ^ho  are  merchants  in  London,  requefting  them  to 
figporfbrtfae  effeA  infurance  to  the  full  amount.  The  defendants 
had  not  done  bufmefs  for  the  plaintiff  before,  and  had 
not  come  under  any  promife  to  ad  as  his  confignee$. 
For  fomereafons  they  wiflbed  to  dediA^  doing  fo ;  and 
on  receiving  the  bill  of  lading  they  indorfed  it  over 
to  one  Major^  a  friend  and  creditor  of  the  plaintiff! 
Major  effeded  the  infurance  and  received  the  goods, 
which  never  came  to  the  poffeflion  of  the  defendants. 
He  afterwards  became  infolvent  with  the  proceeds  in 
his  hands. 

Topping  for  the  defendants  contended,  they  were 
not  liable  in  this  adion,  as  the  confignment  had  been 

tbruft 
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thruft  upon  them,  and  they  had  ^fted  bond  Jide  for        181 3. 
the  plaintiff^s  intereft.     They  were  not  bound  to  infure   ^"^r^"^"^^^^ 
and  to  fell  the  goods.     If  they  did  not,  was  not  the  «. 

indorfement  of  the  bill  of  lading  to  Major  the,  beft  9^^^ 
thing  that  could  be  done  ?  If  this  ftep  had  not  been 
taken,  the  goods  might  have  been  loft  on  the  voyage, 
without  any  claim  of  indemnity  from  the  underwriters  \ 
and  if  they  had  arrived,  they  would  have  been  feized 
as  forfeited,  to  pay  the  duties. 

Lord  Ellenborouoh. — ^The  defendants  had  no 
right  to  indorfe  the  bill  of  lading.     They  could  not  ' 

devolve  upon  another  the  authority  conferred  upon 
them,  and  turn  over  the  property  to  a  ftranger.  '  It  is 
difficult  to  fay  what  they  ought  to  have  done ;  but  I  , 
am  quite  clear  that  they  were  not  juftified  in  doing 
what  they  did.  They  had  their  elfedion  either  to  take 
or  rejeft  the  bill  of  lading.  If  they  took  it,  they  were 
bound  to  take  i(  according  to  the  terms  of  the  con- 
fignmenty  by  which  they  themfelves  were  to  infure  and 
fell  the  goods.  They  appear  to  have  a£ted  with  good 
confcience;  but  they  were  not  corred  in  point  of 
law. 

The  plaintiff  had  a  verdi£):  for  the  value  of  the 


Garrowy  A,  G.,  Park,  and  MarryaU  for  the  plain- 
tiff. 

Topping  and  Scarlett  for  the  defendants. 

VoL.nL  li  Bakik 


4U  <?A3£8  AT  NISI  PRIVS» 


Why.  Bai:br  f;.  Pavis. 

binaAioBftr  H^HIS 9Vi$  ao a£tion for ufe aii4 oc^Tf^x)^ 
tion,  wh^^e         4^30  for  thnee  qi»rters  of  a  year^g  reat. 

ttnant  hat  ptid 
eke  property  ttt 

teSiC^hit  ^^  drfwdwit  paid  iato  Court  the  whol«  of  the 
±  right  to  dcdua  rent  except  a  fum  equal  ta  the  laDdlord*^  property  ta* 
tt  at  ihr  triaL     jj^j^  ^{|^  prcmifes  b  queftion,  which  he  had  paid  to  the 

tax^gatl^srer  before  the  a£Uoa  was  comxnence4* 

*  Burrough  for  the  plainciff  contended,  on  the  autho* 
rity  of  Pocock  v.  Eujdace,  a  Campb*  i&x,  that  the 
property  t9^  could  not  be  dedu^od  from  ;he  rent,  in 
fettUng  the  amount  of  the  damagea  in  an  a^on  for 
nfe  and  occupation. 

Lord  £li.bnbo&ough«  There  the  property  ta:^ 
bad  not  been  paid  by  the  tenant  at  the  time  of  the 
trial ;  and  it  is  only  after  payment  that  the  dedudtioa 
can  b^  claimed,  Here,  however,  the  defendant  haa 
an  undoubted  right  to  the  deduftion  j  for  he  had  paid 
the  tu  before  action  brought. 

Plaimiff  nonfiiited* 

Surrptigk  and  lAnvfis  fcqr  the  plaint! ff« 

Fork  for  the  defendant. 

[Attornicff,  JReynoidt  and  i<£fn^Aam.J 


Rairt^K. 
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ReUSSI  v.  MfiTBRI.  ^  ^"^7f 

Diotinbflr  17. 

npHIS  was  an  aftion  of  aflumpfit  by  the  mafter  ^o  prove  thit  t 

agaiDlt  the  freighter  of  a  Ihip,  for  not  loading  buiit, « BriUfh 
and  difpatching  her  on  a  voyage  from  London  to  f^gher*t\y 
Gottenburgh.    The  fliip  was  denominated  in  the  me-  '*^a  mi^»°«£!i 
morandum  for  charter  "  The  Swedilh  (hip  or  vcflel  fcnbed  in  >  me. 
called  the  Maria.'*  dS^erM^**;h« 

Swediih  (hip  or 
vrfTel  ciUed  the 

The  defence  was,  that  the  Ihip,  inftead  of  bemg  Jl^/^jj;'*  ^^^^ 
Swedijh^  was  Britijh  built,  whereby  the  defendant  had  ^"?v  "^  *^  • 
been  prevented  from  fending  her  to  Gottenburgh",  a  bm  ihe  ^  T' 
Swedifli  port.  t:^'^ 

and  a  treafuiy 
licence  to  faiV  is 

To  prove  this,  the  defendant  firft  oflFered  in  evidence  »  swediih  ihip, 
a  BritHh  regifter  of  this  ihip,  ftating  J.  Evans  of  Yar-  were  k^!^"to 
mouth  to  be  fole  owner.    But—  *:SX?b« 

an  aAioo  asainft 
him  for  not  load* 

Lord  Ellekborough  held,  that  this  was  no  evi-  ing  <i>(i  <iifi»tch* 
dence  flie  was  Britith-built,  without  firft  proving  that  coidins  to  the 
Evans  was  privy  to  the  regifter,  and  then  through  San^lTi^S 
fome  other  medium  that  he  was  owner  of  the  ihip.  S^ence^thU't  me 
In  the  manner  in  which  the  regifter  was  aftually  i»e-  ^^'S*"!*^  wi*'  d 
fented,  it  was  merely  res  inter  alias  affa,  and  proved  not  a  swcdioi 
nothing. 


fiiip. 


Evans  himfelf,  being  in  court,  was  then  called,  and 
ftated  that  he  was  fole  owner,  and  had  obtained  the 
regifter  for  her  as  a  Bridih-built  fliip,  according  to  her 
real  charader ;  but  that  at  the  time  this  contrad  was 

I  i  a  entered 
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iSij.  entered  into,    (he  had  a  complete  fet  of  Swedifli 

^Reusse  ^  p2^pers,  and  a  trcafury  licence  to  fail  as  a  Swedifli  fliip, 

ti.  all   which  particulars   were   known    to  the   defen- 

Meyers,  jant. 

Lord  Ellenbo ROUGH. — I  fhould  hold,  that  the 
ihip  muft  correfpond  with  the  defcription  in  the  writ- 
ten contrafi:  ;  but  flie  is  Swedifli  in  one  fenfe,  being 
fumiflied  with  Swedifli  papers,  and  in  a  condition  to 
navigate  as  a  Swedifli  fliip.  Although  the  expreifion 
in  the  memorandum  for  charter  be  ambiguou8»  I 
think  it  was  enough  that  flie  had  a  Swedifli  national 
charader  impofed  upon  her,  and  that  flie  was 
Swedifli  within  the  meaning  of  the  parties  to  the 
contra^. 

The  plaintiflf  had  a  verdid. 
Carrowp  A.  G.,  and  Abbots  for  the  plaintiff. 
Park  and  Scarlett  for  the  defendant. 

[Attomies,  BoviU  and  Keurfey.] 


See  cafe  of  BEKIVETTy  Partridge,  i  Dobf.  Adm.  R*  175.  aad 
eaie  of  Gutb  H0FFN17KO9  Suffins,  ib.  251. 


Mercer 
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Mbjlcer  v.  Jokes.  yJ!l^^* 

December  ao. 

TROVER  for  bills  of  exchange.  in  trover  for  a 

**  '       -        ImU  of  exchange, 

the  damages  are 

The  queftion  was,  how  the  damages  were  to  be  cal-  ^c^hlg't^thl 
culated,  the  plaintiff  contenduiir  that  he  was  entitled  »mou°t  of  the 

'  *  ^  O  principal  and  in- 

to  intereft  to  the  time  of  final  judgment,  and  the  tercft  due  upon 
defendant  that  in  this  form  of  action  the  principal  time  of  the  con- 
only  was  recoverable.  ^•'^°°' 

Lord  Ellenborough.  In  trover,  the  rule  is,  that 
the  plaintiff  is  entitled  to  damages  equal  to  the  value 
of  the  article  converted  at  the  time  of  the  converfionl 
There  is  no  reafon  why  this  rule  (hould  not  be  applied 
to  trover  for  bills  of  exchange.  *  The  damages,  there- 
fore, in  this  eaib,  muft  be  calculated  by  the  amount 
6f  the  principal  and  intereft  due  upon  the  bills  of  ex- 
change at  the  time  of  the  demand  and  refufal  to  deliver 
them  up. 

Verdia  accordingly. 

Gtfrroii;,  A.  G.^  and  Mjrryo/ for  the  plaintiff. 

Jervu  undJbl^att  for  the  defendant. 

[Attornies,  Til/im  and  J^^and,'] 


ii3      '  Duncan 
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DUKTCAN  V.  LoVHDBt  AND  BaTZMAN. 


J" "^^f ^    'T'HIS  was  an  affion  on  a  guarantie  alleged  to  have 

^rd^^r  ^^  ^^^^  "^y  ^'^^  defendants  for  the  due  payment 

fignedbymer  of  a  bill  of  exchange  to  the  phuntiff  for  jl?6^o.  15$. 
ST^t^f  accepted  by  Diekinfm  &f  Ct?.,  for  the  price  of  goodi 
b^\o  ^^tali  which  the  plaintiff  had  fold  them. 

efUeace  beyond  / 

the  relptJppfhtp  «      •  i  •   ^  • 

dTputQenfuh.  It  appeared  that  the  two  defendants  tarried  on 
^,^^  bufinefs  together  as  merchants  at  Live]pool»  and  that 
^I^^^to  *^  guarantie  was  figned  by  L$wmUs  in  ^  ps^ftner* 

bind  the  other  by  fhip  firm* 
the  ftuunuitie.       ^^ 
But  for  thk  pur-   - 

IS^JlnTtoFf^  GamnVf  A.Gw,  for  the  defendants^  inftAsdy  that 
lJ!^^j;^  the  plaintiff  was  bound  to  give  fome^iji^  fvidcwse 
^^^^,S^  that  5a/s/wi  hgdauthorissed  Lwnuh  t»  ««« into.tbis 

Che  giving  of  the  undertaking. 

gtianntiey  d^to 
Ihevapremit 

STSw^^b?*  Scarlett^  contra,  contended,  that  this  was^to  be  in^- 
b^^  bdie  ^^^  ^^  ^  vdsition  fubfiftiog  between  them. 

pertnerfliip  fiim, 

IrtApS;^.  Losd  ELI.EKBOB01T6K.  As  it  i^  not  iifiial  for 
merchants,  in  the  common  courfe  of  bufinds,  to  gnre 
collateral  engagenents  of  this  forti  I  think  ]^  nuft 
prove  that  Lowndes  had  authority  from  Banfm  te 

,  iign  the  partneHhip  firm  to  the  guarantie  in  queftion* 

It  isr-not  incidental  to  die  general  power  of  a  partnor 
to  bind  his  co-partnen  by  fuch  an  inftrument; 

Starleit  then  propoled  to  ihew  that  Bai^in  had 
fub(e^^e9tly  approved  of  the  guarantiee  which  he 

contended 
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contended  would  be  evidence  of  a  prior  authority  to 

give  it.  Duncan 

JO. 

Garrowf  A.  G.,  objcOed,  that  this  betn^  an  uUdtf-  ^JJ"" 
taking  for  the  debt  c^  another^  Batefim  could  only  be  BATsiiair* 
rendered  liable  by  a  note  m  writing. 

Lord  Ei^LBKBORouoK.  All  that  the  platndff  has 
to  prove  is  Lottmdes^s  authority  to  fign  the  partnerihip 
firm  to  the  guarantie.  When  that  is  eftaUiflied^  Aere 
is  a  very  good  note  in  writing  to  bmd  both  partners. 
For  this  purpoTe,  I  diiidL  a  fiibfequent  Moognitkm  by 
Batifm  may  be  given  in  evidence,  as  well  as  a  prior 
command ;  and  either  die  one  ot  the  other  may  be 
fliewn  by  parol  as  well  as  by  a  written;  documcst^ 
Proof  of  a.  previous  courfe  of  dealing  in  which  fudi 
guaranties  were  gtven^  and  to  which  both  portnem 
weiie  privy,  I  think,  would  be  fufficient. 

The  plsdntiffy  however,  was  not  prepared  with  any 
^evidence  to  affied  BatefM,  and  lubmitted  C(^  bd  non- 
iutted^ 

Scarlett  and  LiukdaU  for  the  plaimi£ 

Carrgwy  A.  G.^  and  Parky  for  the  defiendants. 

[AltomiM,  AikinjSn  and  Cooper,] 


WiA  Lwd  GaBmy  v.  Matthew,  zo  Eaft^  s&f. 


Ii4 


DoBSOM 
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Thurfdi/,  DoBSON  and  Others  v.  Wilson. 

An  aaion  at  Uw  HpHIS  was  ah  a^ioii  for  general  average  by  one  (hip- 
S?ed  to"«c^e^  P^r  of  goods  agauift  another.     The  dcclaiHtion 

a  contributiow  in  contained  one  fpecial  count  (taring  the  feds  of  the  cafe, 
general  averace  a  count  in  indebitatus  aiTumpfit  for  general  average, 
g^ragam?'*'   and  tbeufual  mcincy  counts.    Plea,  the  general  iffue. 

anothen 

Where  the  maf-  ' 

ter  of  a  ihip  in  a  The  plaintiffs,  in  the  month  of  May  1 807,  fhipped 
ar^fted^b^pro!  .on  boa^d  the  Rochdale,  Captain  Garton,  four  bales 
c^°of  fufl'ce,  'of  woollen-drapery  goods,  of  the  value  of  ^i  124,  to 
!l*em'rfihf(ht''  ^^  carried  on  a  voyage -from  Hull  to  St.  Peteriburgh. 
fiforaiof  money  ^Thc  defendant  at  the  fame  -time  (hipped  on  board  the 
burfedonher  *  .fame  ve&l  322  packagcs  of  cotton  goods,  valued 
mK«°bd5  at  j^ifijioo,  on  the  fame  de(Knation.  Some  other 
miU\y*S.er  ^goo**;  belonging  to  diflferent  perfons,  were  likewife 
means,  that  he     (hipped  in  thc  Rochdale  for  this  vovajge;  but  they 

might  procure  his  •      i        r      •#!•  i  * 

liberation  and     werc  comparauvcly  of  triflmg  value. 

purfue  the  voy- 
age, fold  a  part 

%M  "^txhe  "^^^  ^P  ^^^  ^^^  ^^^^  '^  *^  beginning  of  June  ; 
owner  of  the      and  baviug  met  with  very  tempeftuous  weather,  was 

coodt  fo  (oU.  had      -i..  •  f>  f%     t  -oji 

no  right  to  a  con-  obliged  to  put  mto  Strom(tadt,  a  port  m  Sweden, 
S:!rS?ent;i  to  repair.  She  again  failed  in  profecution  of  her 
average  from  th«  vovage  on  the  loth  of  Julv.     On  thc  13th  of  the 

fliippera  of  the       ^    -^    °  ,    -,  */  1      «  •  *  «•« 

«cher  goods  on     fame  month  ihe  got  aground  on  the  Scaw.   A(ultance 

!^^vrdVfeiy  at   was  procuTed,  and  at  a  heavy  expence  (he  was  got 

^JJjJ^        off.    However,  (he  was  fo  much  injured  that  (he  was 

^forced  to  bear  avray  for  Copenhagen,  where  ihe  arrived 

on  the  1.9th.    There  the  cargo  was  unloaded ;   and 

the  (hip  was  new  (heathed,  and  underwent  other  re« 

paii^.    For  thi  ea^pence  incurred  in  getting  her  off 

the  Scaw,  the  obtain  gave  a  bill  upon  Mr.  Parker, 

merchant 
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a  merchant  at  Elfineur,  who  was  the  fliip^s  agent«       1S13. 
Thb  bill  Mr.  Parker  accepted  and  paid.    He  alfo,  in  ^""^^^^ 
the  fame  capacity,  paid  the  dues  for  the  ftip  paffing  and  Otbov 
the  Somid,  and  the  expence  of  the  repairs  done  to     t«^  ^'  * 
her  at  Copenhagen..    On-  the  i(Sth  of  Auguft  flie  was 
ready  to  proceed  on  her  voyage ;    bnt  the  Englifli 
expedition  againll  Copenhagen  then  coming  in  fight, 
file  was  feized  by  the  Danifli  government,  and  the 
captain  and  crew  were  made  prifoners  of  war.,   Th6y 
remained  in  ppniinemenc  till  the  9th  of  September^ 
when  they  were  fet.  H  liberty,  and'Jiad  the  fhip  deli* 
«vered  up  to  them,  in  cchM^^^^^  ^  ^'^  furrender  of 
Copenhagen  to  the  Britifli  forces.     In  confequence  of 
the  hoftilities  with  Denmark,  it.became  impoffible  to  ne* 
gociate  bills  upon  England  for  the  purpofe  of  repaying 
to  Parker  the  films  he  had  difburfed  for  thefliip's  ufe; 
and  the  captain  was  quite  unable  to  fatisfy  his  demand. 
Parker  thereupon  caufed  the  captain  .to  be  arrefted  bf 
procefs  out  of  the  Naval  Court  of  Juftice  at  Copen- 
hagen ;  and  that  Court,  decreed  that  he  flmuld  pay  the 
debt  due  to  Parker  before  he  could  be  reieafed«    la 
this  fituation,  the  jcaptain,  for  his  liberation  from  iip« 
ptifonment,  and  that  he  might  be  able*  to  prc^cute 
his  voyage,  found  it  would  be  neceflary  to  fell  a  part 
jof  his  cargo ;  and  the  four  hales  of  woollen  goods  be- 
^nging  to  the  plaintiffs,  being  neareft  at  hand,  w^re 
feleAed  and  fold  for.  that  puzpofis.     On  the  fioth^ 
Odober|he  wa9  again  rokdy  to^pUrfue  his  voyage; 
but  a  w^r  with  Ruffia  being  apprehended, .  he  wsii 
ordered  by.  Admiral  Gambler  to  return  home,    l^e 
ihtp  arrived  bk  at  Hull,  wherlthe  defendant's  goods 
tMr$  reftored  to  hiffii  1    *—  - 

'I      •        .     ♦.     •  . 

To/>ping 
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i^i>  Tvpphig  for  liie  p<a»itifis«    ift,  Thcr^  can  be  ffd 

tooMOM     ^*^^  ^^  ^^*'  A^iper  of  goodft  may  mamtam  an 
and  Other*   aAmi  agaiftft  anodler  for  a  contributum  in  the  natmt 
WiLn     ^^  fSfi^^  arera^    Hr  tiAofe  gooda  are  &crificed 
^^^^^"^    for  the  fiufety  of  die  fliip  and  tbe  reft  of  the  cargo^  has 
by  lair  a  right  to  recomr  a  compenfatMMi  from  thofe 
whofe  property  is  £urecL  Wfaeie  die  law  givea  a  right, 
k  girea  a  resiedy*  It  it  objededs  ittiX  tile  contributiofi 
to  the  general  «? erage  anMOg  the  lUppers  of  goods 
can  only  be  fettled  in  a  couft  of  eqofty.    But  where- 
efer,  win  this  cafe,  diehwopott  a  vsdttable  eohfiderf. 
tton  implies  a  pronife  to  pay  a  fmm  of  money,  an 
action  at  law  maiy  be  fopported  to  recover  it.    Aeon* 
current  raaiolyii  fooietiities  offered  by  a  fait  m  equity  ; 
but  die  courts)  of  law  are  neirer  oufted  of  then' jiiriK* 
il^Sooiu  The  difiicubiycfafcertanaig  die  esaft  amount 
of  the  costttibDtiony  can  be  no  argument  agamft  Ae 
aAbn;  for  the  amount  may  be  provied  before  a  jury 
ae  wen  as  bcfon:  a  Mafter  in  C3ia»cery.    Neither  k 
Ab  multiplicity  of  a£ttii0Sy  iirifidb  may  f hu&be  brought, 
any  valid  objefiioa  to  a  pardcular  indi?  idoad  recover* 
iagl  by  action  a  fom  of  money  which  is  allowed  to  be 
due  to  htm*  MultipUdty  of  actions  is  ufed  as  a  realfon  hi 
partieular  caTesior  refofing  all  remedy---8(s  for  a  puMie 
nuifance  which  hoa  occafioned  no  private  daauige— * 
but  n^er  for  driving  mto  a  court  of  eqiiky  a;  party  f^ 
whom  a  fom  capable  of  being  liii|uidaied  is  acbftowi 
ledged  to  be  due.  Thefe  arguments  would  apply  witft 
equal  forengtb  s^ponfr  an  aftiott  fofr  gUMfal  average  by 
the  owner  g^  the  flupw    Butic has* been fdemnly deten* 
imaed,  bodl  by  theCourt  of  ](.&  and  the  Court 
of  G.  P.,  that  fuch  an  adion  may  be  maiofMo^ 
Birkley  v.  Vtdpmtf  i  Eaftj  aao*    Price  t;.  Noble, 

4Taunt« 
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.  4  Taum.  i9>  In  iht  lad  cafe,  it  is  remarkable  the 
coQtn|6ttti(»i  was  claioied  for  (lores  dirown  oipeitxardy 
and  not  for  any  damage  done  to  the  hull  or  apparel  oi 
the  (hip.  Bat  is  not  the  fUpovner,  with  regard  to 
the  (lores,  in  the  fame  fituation  as  the  owner  of  goods 
put  OB  board  10  be  canrkd  on  freight  ?«-»**sdl7,  There 
can  be  as  little  doubt  that  this  is  x  cafe  of  genera!  aver«* 
age.  The  pkuntiffii'  goods  were  neceffurily  fold  for  the 
purpofeof  prelerW^g  theihip  and  the  reft  of  die  cargo^; 
and  the  defendant's  goods  have  thereby  been  prsfisnred 
uid  redored  to  bisu  The  attain  was  imprifoned.  The 
ihip  could  ndt  depart  withottthim.  The  fide  of  the  goods 
was  the  only  aMMde  of  procoring  Us  liberty*  Was  not 
the  emergency  the  fiune  as  if  the  ftip  herfelf  had  been 
fmeds  and  a  part  of  die  cargo  had  been  ibid  to  redeem 
her  ?  She  was '  as  effiafitually  pcevented  from  filing) 
by  the  arreft:  o£  her  esptain,  as.  if  her  rudder  hadbeea 
parried  arway,  and  dets^d  by  the  officers  of  the  court 
of  jufti^e  at  G^penhagjen,  tiU  Farkar  was  £Masfied« 
1[he  qufftion  i%  whether  the  plaintkEi'  property  was 
ifmdjfdi  (acrifice4  fvt.  the  jHoiecutioa  cf  the  advent 
tuse.  It  muft  be  idlowed, ,  that  the  fbSf  conkt  not 
otherwife  have  (ailed  *t  snd  tfa«  probability  is^  that  the 
defendant's  gooda  would  never  have  been  reftond  ts 
biou  Having  derived  fo  much  benefit,  ought,  he 
not  ta  bear  a  part  of  tke  hnrthen  I  Even  if 
wy  doubt  C9uld/  Ife  catertaiaed  with,  refpeft.  to  ib 
ipuch  of  the  money  as  went  to  pay  the .  biQ  ol 
enchaage  and  the.  r^airs  at  Copenhagen,  the  Sound 
4ucs  come  wjihtn  fveiy  definition  of  geneol  avenve, 
as  for  thfsk  the  fliip  and  caigo  weve  liable  tm 
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and  Others 
Wilson. 


.  Gftrrcw^  h.  G.,  contr^.  'i.  There  is  a  great  dif« 
ibrence  i>etween  an  adion  for  general  average  by  the 
Ihip-owner  and  by  one  fhipper  of  good$  againft  another. 
The  (hip-owner  is  accountable  in  the  firft  inftance  to 
the  owner  of  the  goods  thrown  over  board,  or  necef* 
farily  fold.  It  is  therefore  his  duty  to  fettle  the  whole  of 
the  average  among  all  the  parties  concerned.  Having 
paid  for  the  goods  which  are  facriiiced,  after  deduct, 
ing  their  proportion,  of  the  charge,  all  the  other 
fiiippers  become  debtors  to  him  alone.  He  alone, 
therefore,  has  to  bring  anions  for  a  contribution ; 
and  in  fuch  a&ions.at  hisfuit,  the;  amount  of  the 
damages  to  be  recovered  may  be  afcertaibed  by  a  very 
(impb  calculation.  But  where  there  are  a  great  variety 
of  fliippers,  if  they  were  allowed  to  bring  a&ions  and 
crofs  actions  againft  each  other,  the  mod  inextricable 
confufion  would  enfue.  •  Cafes,  might  eafily  ht  put  to 
illuftrate  the  utter  impoifibility  of  proving  beifore  a 
jury  the  amount  of  the  contribution  to-be^'paid  by  one 
fliipper  of  goods  to  another.  Where  the"average  is 
not  fettled  between  the  {hip*owner  and  each  particular 
fliipper,  the  refpedlve  claims  and  liabilities  of  the 
fliippers  among  themfelves  can  only  be  unravelled  and 
adjufted  in  a  court  of  equity.  It  is  a  ftrong  argument 
to.  (hew  this  a£lion  cannot  be  maintained,  that  this  is 
the .  iirft  inftance  of  fuch  an  adion  being  brought. 
In  both  the  cafes  cited,  the  plaintiff  was  the  owner  of 
thefliip.  In  the  laft,  the  contributioiliyas  claimed 
for  the  fliip's  ftores  that  had  been  thrown  overboard ; 
but  there  is  no  diftindion  between  a  jettifon  of  ftores, 
and  of  anchors  or  guns  belonging  tb  the  ihip ;  and 
that  cafe  proves  no  more  than  the  former.  d«  At  al^ 
events,  this  defendant  is  not  liable  to  any  contribution 

either 
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either  at  law  or  in  equity.    The  plaintiSs'  goods  vr&rc-      1S23. 
fold  to  liberate  the  perfon  of  the  maftfer  from  im-'  ^'^^^^ 
prifonment  for  a  debt  which  ought  to  fall  exclufively    and  Others 
upon  the  fhip^wner.    Suppofe  the  mafter  had  com«     ^^'  ^ 
mitted  fome  offence  at  Copeiibagent  and  had  beext 
thrown  into  prifpn  for  not  paying  the  fine  impofed  . 
upon  him;  would  the  fale  of  a. part  of  the  cargo  to: 
redeem  him  from  imprifonment  have  conftituted  a 
general  average  ? '  It  does  not  appear  that  the  ihip  might 
not  have  failed  without  the  mafler,  or  that  another 
might  not  have  been  procured.  The  plaintiffs  are  cer- 
tainly entitled  to  the  value  of  their  goods  ;  but  they 
mud  feek  their  remedy  againfl  the  owner  of  the  ihip, 
and  not  a  co-ihipper,  who  is  as  little  anfwerable  as 
if  the  mafter  had  wantonly  deftroyed  them. 

*  Lord  ELLEKBORouGiib-^Upon  the  general  quef- 
tion,  I  am  inclined  to  think  that  fuch  an  adion  as 
this  may  be  maintained.  A  court  of  equity  may, 
perhaps,  be  a  more  convenient  forum  for  adjufting  the 
claims  of  the  different  parties  concerned ;  but  if  a  ^ 

fliipper  of  goods  which  are  facriliced  for  the  falvation 
of  the  reft  of  the  cargo  is  entitled  to  receive  a  contri- 
bution from  another  fliipper,  whofe  goods  ard  faved, 
I  know  not  how  I  can  fay  that  this  may  not  be  reco- 
vered by  an  a£lion  at  law.  This  is  a  legal  right,  and 
muft  be  accomp^ied  with  a  legal  remedy.  The  dif- 
ficulty of  Slewing  by  ftridt  evidence  the  txzSt  ampunt 
of  the-  contributicm  is  great ;  but  as  there  are  data 
upon  which  it  piay  be  calculated  with  great  certainty, 
I  think  this  is  no  objection  to  the  zGdon.  The  plain* 
tiff  by  proceeding  at  law  takes  that  difficulty  upon 
himfelfi  and  if  he  is  not  prepared  to  overcome  it,  he 

cannot 


fiuon. 
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iSij.  ^eaanot  fqcoeecL  Nor  does  the  muidpKetty  of  «6tionf 
"^boiMoii  "  wiuch  may  thus  be  brought  appear  a  groimd  on  ivhich 
aadOtlim  I  can  hold  that  relief  muft  be  fought  m  equttj.  If 
there  is  no  yalid  objei^ion  upcm  principle  to  a  particuhr 
a&ion^  I  know  not  how  I  can  turn  round  the  plaintiff 
hf  frying  that  an  inconvenient  number  of  fimilar 
aftions  may  be  conunenced«  I  cannot  percdve  why 
the  fliipper  of  goods  vaaj  not  maintain  an  action  at 
law  for  general  average  as  well  as  the  owner  of  dio 
ihip*  2.  I  muft  fee,  howerer,  that  this  is  a  cafe  in 
wUch  general  average  can  be  claimed ;  and  I  am  of 
opinion  that  it  is  not.  b  there  here  any  thing  like  a 
jadus  mercium  levanda  navis  grafid  f  A  jettifon  to 
lighten  the  ihip  is  not  the  only  foundation  of  general 
average;  but  it  muft  arife  from  that  br  fomething 
analogous.  The  diftin£tion  between  general  and  par* 
ticular  average  would  othei%ife  be  entirely  abolifted^ 
and  the  (hippers  of  goods  would  be  caUed  nptm  to 
contribute  to  loiTes  from  which  they  derive  no  benefit, 
and  which  ought  to  fall  exclufively  on  the  fliip- 
owner.  Here  the  agent  of  the  Ihip  arrefts  the  perfon 
of  the  mafter,  both  being  agents  of  the  owner^  who 
had  undertaken  to  carry  the  whole  cai^o  iafdy  to  its 
deftined  port.  This  is  diflPerent  from  the  arreft  of 
the  captain  by  a  foreign  force.  Even  there  I  am  not 
aware  it  has  ever  been  held  that  the  mafter  is  ib  infe- 
parabiy  united  to  the  (hip,  that  to  redeem  him  it  is 
lawful  to  fell  a  part  of  the  cargo.  The  procefs  of 
the  court  of  juftice  at  Copenhagen  was  not  direfted 
againft  the  ihip,  and  was  confined  entirely  to  the  per- 
fon of  the  mafter ;  it  was  merely  an  arreft  for  a  per* 
fonal  debt.  I  was  at  firft  ftruck  by  what  was  laid 
about  the  Sound  dues ;  and  had  the  ihip  been  ieized 
8  for 
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for  non-payment  of  thcfc,  I  fliould  have  thought  the       'j'3^ 

£de  of  a  part  of  the  cargo  to  pay  them,  in  the  ab-     Dqbson 

fence  of  all  other  means  to  raife  money  for  that  pur-   and  Othen 

pofe,  might  have  been  the  foundation  of  a  claim  for     ^i^^nt 

general  average.    But  thefe  dues  had  been  paid  to 

the  Danifli  govemiment  by  Parker ^  the  fhip^s  agent, 

•nd  the  money  fo  paid  merely  conftituted  a  private 

debt  due  to  faini,  which  he  fought  to  recover  by  pro- 

ceCs  agasnft  the  perfon  of  the  mafter.    It  comes  to 

this— whether  if  the  captain  be  fevered  from  the  flup^ 

whatever  be  the  caufe,  he  may  fell  a  part  of  the 

cargo  to  redeem  himfelf  ?  I  fee  no  diftindion  between 

this  arreft  for  debt  and  an  arreft  for  an  aflault  he 

might  have  committed  in  the  ftreets  of  Copenhagen 

No  cafe  has  been  cited,  or  principle  advanced,  to 

(hew  that  a  claim  for  general  average  can  arife  from 

an  aft  done  to  redeem  the  mafter  of  a  ihip  from  fuch 

an  imprifonment.    I  therefore  do  not  think  that  any 

part  of  the  plaintiffs'  goods  was  lacrificed  for  the 

fafety  of  the  fliip  and  the  refidue  of  the  cargo,  in  fuch 

a  manner  as  to  give  them  a  right  to  a  contribution 

from  the  other  ihippers  of  goods  on  board.    Their 

proper  remedy  is  againft  the  owner  of  the  fliip. 

Plaintiffs  nonfuited. 

Topping  and  Littledak  for  the  plaintiffs 
Garrawj  A.  G.  and  Park. 

[Atttenies,  ffUti/ard  and  HaU.^ 


Fide  Abbott  on  Shipping,  Put  III.  c.  8, 

Mastermak 
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0  Tktffiat^*  Masterman  and  Others  v.  Cowrie. 

December  aj. 

Ad  isneneiic  'THIS  was  an  UTue  direded  by  the  Lord  Chancellor,  M 
^^JaS^^^a^  ^  whether  at  .the  lime  of  the  filing  forth  of  a  com^ 

baw^(£nce  n^ffio^  of  bankrupt,  bearing  date  the  2d  of  November 
dnwn  iq  the  18 1 2^  againft  Jobu  Hugbcs  Goodlake  and  Wittiam 
commiffioo  of  51.  Hartley  Goodlake^  they  were  indebted  in  anly  and  whal 
ft^^^?    funi  of  money  to  the  plaintiffis. 

fbmUtopaythe 
bOlg  before  they 

becimedae,caii.      The  pkuAtiSs  are  bankers  in  London.    In  Oftober 

not  at  uionousy 

there  being  no  1811,  DavfJ  Bt'omerj  a  merchant  in  London,  who 
S^^^lSSTrf"^  did  not  keep  cafli  with  them,  applied  to  them  to  ac- 

"1tf*ui»  f»A    ^^^  ^^'^  ^^^  ^'"*  ^^  ^^  dates,  for  which  he  was  to 
an  agre^t  an  provide  before  they  became  due.     Accordingly,  it  was 
werecomempiat-  agreed  that  fuch  bills  fliould  be  drawn  by  fome  per- 
^Vm^TdP^fea'  fon  procured  by  him  ;  that  the  plaintiffs  fliould  ac- 
'^^^^%^  ^^P^  ^^^ »  '^^^  ^^^^^  fliould  always  provide  for 
to  obtain  mora    them  bcforc  they  became  due ;  that  by  way  of  fecu- 
reft  for  the  for-    rity  hc  (Hould  depofit  with  the  plaintifis  good  bills,  at 
JS^nfiti^  for  long  dates,  to  a  larger  amount ;  and  that  the  plain* 
the  ^'^"^^^^^JJJ^  tiffs  fliould  receive  a  commiifion  of  five  fliiiiings  per 
in  accepting  and    cent,  upon  the  bills  accepted  and  paid  by  them  for 
S^diange.*       their  trouble.     After  the  parties  had  dealt  together 
fome  time  on  the  footing  of  this  agreement,  the  plain- 
tiffs expreffed  themfelves  diffatisfied  with  the  manner 
in  ivhich  the  bills  were  drawn,  and  requefted  that 
they  fliould  be  drawn  for  the  future  by  fome  refpeft- 
able  pcrfon  in  the  country.     Bromer  faid,  if  the  plain- 
tiffs could  procure  any  fuch  perfpn,  he  would  allow 
him  one  fliilling  per  cent,  for  his  trouble  in  drawing 
the  bills.      Milliam  Maude,   a  banker  at  Otley  in 

Yorkfliire, 
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Torkfiure,  was  then  mentkmed,  and  he  tonkn6tg  to       '^'3!* 

the  arrangement,  it  was  agreed,  that  in  future  the  iIiastermaw 

biDs  fliould  be  drawn  in  his  name*    In  this  way  the    Bad  Others 

plaintifl^  continued  to  accept  and  pay  bills,  at  two     coinua. 

months,  drawn  upon  them  by  fVilHam  Maude^  till 

Bromer  became  bankrupt  in  September  1 8 1  a,  charging 

the  5/.  per  cent,  commiflion  for  thenifelves,  and  the 

is.  ibr  the  drawer,  which  was  regularly  paid  him« 

During  the  whole  of  that  time  they  never  were  in 

advance  to  Bromer.    Afterwards,  they  were  obliged 

to  take  up  bills  they  had  accepted  for  him,  for  which 

he  had  not  provided  funds.     He  had  lodged  with 

them,  by  way  of  fecurity,  bills   to   the  amount  of 

if  19,296.  IS.  gd.  accepted  by  J.  H.Goodlake  and 

W.  H.  Goodlaie.    Thefe  perfons  foon  afterwards  them* 

felves  became  bankrupt,   and  the  prefent  queftion 

arofe  upon  the  plaintiffs  feeking  to  prove  the  bills 

tmder  their  commiflion.     One  of  the  pla[intiffs  having 

been  examined  before  the  comonifioners,  and  having 

declared   that   intereft  never  had  been  charged  to 

Bromer^  was  aiked,  whether,  if  Bromer  had  not  be* 

coipe  bankrupt,  intereft  would  not  have  been  charged 

by  them  \ipon  any  cafh  they  advanced  to  take  up 

their  acceptances  ? — ^to  which  he  anfwered,  there  was 

no  agreement  for  that  purppfe  j  bift  he  fuppofed  they 

would  have  charged  legal  intereft. 

Garrow,  A.  G.|  for  the  plaintiffs,  ftated  the  quef- 
tfoa  to  be,  whether  the  transitions  between  them  and 
Bromer  Vftrt  tinted  with  ufury?  and  contended  there 
could  be  no  ufury  in  the  cafe,  as  there  was  no  adtance 
of  money.  The  5/.  per  cent,  could  not  be  referred 
to  forbeaitmce,  there  being  no  debt  to  be  forborne, 

VoulII.  Kk  and 


COWBIX. 
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18 IS*       and  was  merely  a  compenlation  for  thcar  trouble  in 

^  accepting  and  paying  the  bills.    The  compcnfafion 

and  Othen   was  extremely  moderate ;  but  were  it  ever  fo  extrava- 

ganty  it  could  no  more  be  made  ufury  than  any  other 

payment  for  work  and  labour  done  and  performed. 

Park^  conlrd^  infifted,  that  this  was  fubftantially 
an  agreement  for  the  loan  of  money^  and  that  if  the 
agreement  was  ufurlous^  no  valid  debt  could  ariie  out 
of  it.  The  plaintiffs  could  not  have  maintained  an 
a£lion  againft  Bromer  for  the  money  they  paid  in 
taking  up  thdr  acceptances^  and  therefore  could  have 
no  claim  againft  Goodlake  and  Co.  upon  the  bills  lodged 
in  their  hands  as  a'  fecurity  for  an  ufurious  debt.  He 
relied  upon  Kent  v.  Lowen,  i  Campb.  177.  in  which 
it  was  held,  that  a  perfon  accoyimodaiing  another  by 
accepting  a  bill  of  exchange,  cannot,  like  a  country 
banker  difcounting  a  bill,  take  aiiy  thing  beyond  five 
per  cent,  interefl:^  by  way  of  commiflion,  without 
committing  ufury. 

Lord  ELI.EKB0R0UOH.— The  iflue  Cent  by  the 
Chancellor  is  to  try  whether  the  debt  of  Gaodlakes  to 
the  plaintiffs  is  confUtuted  in  ufury.  If  it  be  fo,  it  is 
no  debt  at  all*  The  ufury  is  fuppofed  to  be  committed 
in  the  dealings  with  Bromer.  The  agreement  between 
them  wsts  this :  they,  in  confideration  of  a  quarter 
per  cent,  were  to  accept  and  pay  for  him  bills  drawn 
by  William  Maude  at  Otley  in  Yorkflure ;  before 
they  became  due,  he  was  to  provide  funds  to  take 
them  up;  he  was  likewife  to  lodge  oth^  bills  at 
longer  dates  in  their  hands  by  way  of  fecurity ;  and 
he  was  to  allow  a  (hilling  per  cent,  to  the  drawer  of 

the 
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the  bills*  Here  no  advance  of  money  is  anticipated.  i^'3- 
It  might  have  happened,  by  the  cafli  not  being  pro-  Maste&mam 
vided,  or  the  fecurities  proving  unprodudive,  that  an  a°^  Others 
advance  might  poffibly  have  taken  place ;  but  it  does  Cowkis. 
not  appear  to  have  been  in  the  contemplation  of'  the 
parties.  The  firft  queftion  is,  whether  there  was  a 
contrad  for  a  loan  f  If  there  was,  there  may  be  ufury 
to  vitiate  the  debt,  or  to  cut  down  the  fecurities,  al- 
though no  advance  took  place  till  after  Bromer\  bank- 
ruptcy upon  which  no  intereft  was  charged.  There 
muft  be  an  a&ual  loan  and  a  receipt  of  ufuripus  inte- 
reft to  render  a  party  liable  to  penalties ;  but  if  there 
be  a  ftipulation  for  more  than  five  per  cent,  upon  a 
contemplated  advance,  the  agreement  is  ufurious,  and 
no  tranfa£iions  under  it  can  be  the  foundation  of  a 
valid  debt.  Here,  however,  nothing  appears  to  have 
been  anticipated  to  be  done  by  the  plaintiffs  beyond  the 
acceptsuace  and  payment  of  the  bills.  They  never 
were  in  advance  to  Bromer  till  after  his  bankruptcy, 
and  there  feems  no  reafon  to  fuppofe  that  a  loan  of 
money  was  ever  in  their  thoughts.  If  fo,  the  com- 
mifEon  of  5/.  per  cent,  could  not  be  for  forbearance, 
and  could  not  be  the  foundation  of  ufury.  The  only 
queftion  arifing  out  of  the  i/.  allowed  to  the  drawer 
18,  whether  that  was  a  colour  for  ufury.  If  it  was  bond 
fidt  applied  to  Maude\  ufe,  it  cannot  be  ufurious, 
and  it  may  be  entirely  removed  from  the  confideration 
of  the  cafe.  Then  may  not  the  5;.  be  accounted  for  \  * 
on  the  fcore  of  the  trouble  which  the  plaintiffs  had  in 
accepting  and  paying  the  bills,  in  receiving  the  funds 
for  that  purpofe,  and  in  taking  care  of  the  fecurities 
depofited  with  them  i  It  has  been  decided  that  country 
bankers  may  charge  a  commiifion  beyond  the  £$.  per 
K  k  2  cent. 
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,—  1'  ^^^^*  ^  *^  moncjr  advanced.  Inftead  of  the  txpnU 
Mastsbmah  ^^^»  country  bankers,  I  prefer  a  defcription  of  tlie 
and  Others  thing  done.  Before  all  mercantile  tranfadions  were 
Cowius.  carried  on  by  means  of  a  paper  circulation,  country 
bankers  were  at  a  great  charge  in  procuring  cafli.  ft 
was  a  fort  of  foreign  commodity  which  they  bad  to 
'  import ;  therefore,  in  conveying  and  infuring  it,  they 
incurred  a  great  collateral  expence.  If  under  thefe 
circumftances  they  were  allowed  only  5  per  cent,  on 
the  whole  tranfadion,  they  might  have  received  only 
44^  for  the  forbearance  of  the  money  advanced.  A 
fimilar  expence  may  be  incurred  every  where,  by  keep* 
ing  clerks  and  a  counting-houfe  on  purpofe  to  accept 
and  pay  bills  with  funds  provided  by  the  perfon  for 
whom  the  bufinefs  is  done.  In  all  thde  cafes  it  is  ne- 
ceflary  to  detach  the  trouble  of  keeping  accounts,  from 
intereft  for  the  forbearance  of  mon^y.  I  remember  an 
iiTue  being  tried  at  Chefter,  whether  5/.  per  cent. 
was  a  iair  commiffion  upon  the  difeount  of  bills  there ; 
and  it  was  found  to  be  fo.  1  agree  with  what  the 
Chancellor  is  dated  to  have  laid  in  direOing  the  pre* 
fent  iflue,  that  unlefs  there  be  an  eventual  advance  oi 
money  contemplated,  there  can  be  no  ufury.  Here 
the  advance  of  money  was  not  the  fubftance  of  the 
contra&.  It  was  never  mentioned  among  the  parties, 
and  never  happened  till  the  clofe  al  the  tranfadions, 
when  no  intereft  was  charged  upon  it.  Had  an  ad- 
vance been  made,  I  ihould  have  left  it  to  the  jury 
whether  the  commiilion  was  a  fhift  for  obtsdnmg  more 
than  legal  intereft  for  the  forbearance  of  the  money. 
But  if  an  advance  was  neither  made  nor  contemplated, 
the  commiffion  can  be  confidered  only  a  compenfatkm 
for  fervices  performed. 

Verdia, 
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Verdia,  that  /.  H.  Goodlake  and  W.  H.  G^0diake       1813. 
vrore  indebted  to  the  plaintiffs  in  the  fum  claimed*         m][IJJ^1Zin 

and  Others 

G/irrmF  A.O.,  Toppings  Marryatt^  and  L^ine^  for     ^  •• 
the  plaintiffs. 

Pari  and  Puller  for  the  defendant. 

[Accornief,  Sudlow  and  Jkvmu} 


Vide  Barclay  q.  t.  v.  Walmfley,  4  £aft.55. 


Dentok  and  Others  v.  Rodis  and  Another.  Thuriaay, 

Dae.  aj. 

npHIS  was  an  iflue  to  try  whether  James  Henry  Chugb^  where  one  or 
J(i/bua  SmHbfon  Wilkes  and  James  Butler  Chugb  ^^^"LV^^^^ 
were,  at  the  date  and  fuing  forth  of  a  comniiffion  of  S^t^Sabrfei- 
bankrupt  againfl:  them^  indebted  to  theplaintiflBi  in  any  change  inhis own 

_  name  upon  the 

and  what  fum  of  money.  pannehhip  firm, 

in  favour  of  per- 
I  ions  who  advance 

The  bankrupts  entered  into  partnerfliip  together  as  Ijl^**^/"'^^^' 
genaral  merchants  at  Liverpool,  in  1806,  under  the  to  the  uCe  of  the 
firm  oi  Chugb y  Wilkes ^  and  Chugb.     Soon  after^  in  thoMhepmmn 
purfuance  of  a  previous  arrangement,  James  Butler  ^^hTJ^m^^ 
Chugb  went  out  and  eftabliflied  himfelf  at  New  York,  '^^/^J^,,^  * 
in  the  United  States  of  America,  with  a  view  to  form  ^^  payeeafor 
connexions,  and  to  procure  confignments  for  the  bene-  ^^^^ 
fit  of  the  houfe  at  Liverpool.   While  there  he  did  no 
bufinefs  on  his  private  account.    For  the  purpofe  of 

K  k  3  raifing 
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»8'3-       railing  money/ he  was  in  the  habit  of  drawing  bills  in 
DxNTON     ^^  o^^  name  upon  the  houfe^  in  the  foUowmg  fonn : 

and  Others, 

RoDiB        ,  „    ,  New  York, 

and  Another.  No.  2 1 8.  Exch.  jf  1^500  Sterl.  1 7th  Aug.  1 8 1  o» 

Sixty  days  after  fight  of  this  fecond  of  exchange 
(firft,  third  and  fourth  unpaid)  pay  to  Meflrs.  Denton, 
Little,  and  Qo.  or  order  if  1,500.  fterling  in  London, 
value  received,  and  place  the  fame  to  account  of  fun- 
dries,  as  advifed  by,  J.  B.  Clough. 

To  Mefirs.  Clofigh,  Wilkes  and  doughy* 
Liverpool, 

Thefe  bills  he  fold  at  New  York  for  cafli  or  promif* 
fory  notes  at  fhort  dates,  according  to  the  current  rate 
of  exchange.  The  money  thus  raifed,  he  applied  en« 
tirely  in  the  purchafe  of  homeward  inveftments  for  the 
houfe  at  Liverpool,  or  in  defraying  his  perfonal  ex* 
pences,  for  which,  it  was  underftood,  he  was  to  have 
had  ^400.  a  year,  but  for  which  no  regular  allowance 
was  made  him.  He  had  often  no  other  funds  for 
thefe  purpofes.  He  periodically  remitted  home  an  ae- 
count  of  the  manner  in  which  he  thus  raifed  and  applied 
the  money,  which  was  never  complained  of.  The 
houfe  at  Liverpool  regularly  accepted  and  paid  the  bills 
fo  drawn,  till  it  flopped  payment  in  November  18 10. 
J.  B.  Clough  afterwards  returned  to  England,  and  a 
joint  commifllon  of  bankrupt  was  fued  out  againft  the 
three  partners  on  5th  December  18 11. 

The  plaintiffs  areBritiflifubjefts,  who  carried  on  trade 
at  New  York,  under  the  firm  of  Denton,  Little^  and  Co. 
They  became  holders  of  the  bill  of  exchange  above  fct 

out^ 
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out,  and,  fubfcquently,  of  feveral  others  of  the  fameim--       'J '3*    ^ 
port,  by  advancing  money  upon  them  to  /.  B.  Clougb^     Denton 
according  to  the  rate  of  exchange.  The  firft  was  accepted   and  Others, 
by  the  houfe,  but  not  paid,  and  the  houfe  had  flopped       rod,e 
payment  before  the  others  were  prefented  for  accept-  and  Another, 
ance.    Thefe  bills  the  plaintiflfs  wifhed  to  prove  upon 
the  joint  eftate  of  the  three  bankrupts.   The  joint  cre- 
ditors inHfted  that  they  could  only  be  proved  upon  tl)e 
feparate  eftate  of  the  drawer.  To  determine  that  quef- 
don,  the  prefent  ifliie  was  direded  by  the  Lord  Chan- 
cellor. 

GarroWj  A.  G.,  for  the  Plaintiffs,  contended  that 
the  bills  were  to  be  confidered  as  dra^n  by  the 
houfe,  although  in  the  name  of  one  partner ;  and  that 
at  any  rate  the  partners  were  all  jointly  uidebted, 
as  the  money  advanced  upon  the  bills  had  been 
raifed  for  their  joint  ufe,  and  applied  jfor  their  joint 
benefit. 

Topping,  contra,  relied  upon  Emly  v.  Lye,  1 5  Eaft.  7. 
as  an  authority  exprefsly  in  point.  There  one  of  two 
partners  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  difcounted  with  a  banker, 
through  the  medium  of  the  fame  agent  who  pro- 
cured the  difcount  of  other  bills  drawn  in  the  partner- 
ihip  firm  with  the  fame  banker;  and  it  was  held  that 
the  latter  had  no  remedy  againft  the  partnerfhip,  either 
upon  the  bills  fo  drawn  by  the  fingle  partner,  or  for 
money  had  and  received  through  the  medium  of  fuch 
bills ;  the  money  being  advanced  folely  on  the  fecurity 
of  the  parties  whofe  names  were  on  the  bills  by  way 
of  difcount,  and  not  by  way  of  loan  to  the  partnerfliip ; 
K  k  4  \  though 
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i8i}.      though  the  banker  conceived^  at  the  time,  that  all  the 
^■^J^J^^^  bills  were  drawn  upon  the  partneribtp  account* 

aad  Others^ 

^*  Lord  EU'SNBOROUGK.— I  think  this  cafe  is  di£p 

and  Another,  ting.ul(hable  from  Emly  v.  Lye.  Here  I  conceive  tha 
partner  in  America  had  authority  frtnn  the  two  others 
to  raife  money  for  the  ufe  of  the  firm ;  and  money 
was  accordingly  raifed  from  the  plamtiffs  upon  theft; 
bills,  in  purfuance  of  fuch  authority.  The  tranfaftion  is 
I  a  loan  rather  than  a  difcount.  J.  B.  Ckugb  was  fent  oat 
to  America  to  manage  the  bufinefs  of  the  houfe  there, 
and  to  procure  homeward  inveftments.  The  ihipments 
from  this  country  did  not  form  an  adequate  fund  for 
that  purpofe.  He  fays  himfelf  that  he  had  dearie 
blanche  as  to  the  means  he  ihould  adopt,  He  accord- 
ingly raifes  money,  for  which  he  gives  as  a  fecurity 
bills  of  exchange,  drawn  in  his  own  name,  upon  the 
houfe.  They  know  and  recognize  this  mode  of  de^l* 
ing.  They  regularly  accept  and  pay  the  bills  fo  drawn 
till  the  time  of  their  failure.  Thefefore,  although  ( 
cannot  fay  they  are  jointly  liable  upon  the  unaccepted 
bills,  I  think  they  are  jointly  indebted  to  the  fam^ 
amount,  as  for  money  le^t,  or  money  had  and  ie« 
ceived. 

It  was  then  fuggefted  that  the  plaindffs,  upon  this 
fuppofition,  could  not  claim  interdl ;  but  LordEUeo* 
borough  thought,  that  from  the  courfe  of  dealing,  the 
plaintiffs  ware  entitled  to  intereft,  although  they  dfd 
naf  recoyer  upon  the  written  fccurities, 

Verdift  accordicglyt 

Carrtw, 
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Garrwoy  A.  G.,    Ptfri,  and  Uuledak^  for    the  ^J^^j*^ 

pkuotifib*  DsNTON 

lodOthert 

Toppings  Scarkttf  and   Ricbardfon^    for  the  de«      j^^,^^, 
fondants.  and  AtnoiCt^. 


Fide  Siffkin  ▼.  Walker,  ?  Campb.  398. 


Ca&stairs  and  Others,  Executors  of  Lyon,  Thurfdtj, 

nrHIS  was  an  adion  on  a  policy  of  infurance  on  the  To  mttea  pp- 
ihip  Simm  Clarke^  at  and  from  her  port  or  ports  f^^uinf^l^ 
ti  loading  in  Jamaica  to  Leith.  tt^^' 

to  (hew  that  the 
,  p      ihip  (atlMl  with* 

The  defence  was,  that  the  ihip  had  been  guilty  of  a  out  a»voy  by 
breach  of  the  convoy  a£l,  by  the  inftrumentaUty  of  L^  ^^^m?* 
the  agent  of  Sibbald^  the  owner,  in  whom  the  intereft  "^  f  ^ 
was  averred.  thiuheagMtM 

authority  from 
hk  principal  ^ 

SUAald  refides  at  Leith.  In  February  i8ia,  the  "^^""^ 
policy  was  eSe&ed  in  London  by  Lyon  his  agent,  who 
ftated  to  the  underwriters^  *'  he  was  uncertain  whether 
the  ihip  would  fail  home  with  convoy  or  not }  he 
thought  fhe  very  likely  would  fail  with  the  May  con*^ 
voy  }  if  not,  fhe  would  run  it  in  company  with  ano« 
th?r  fhip  of  SibbaUTsy  called  the  Lady  Forbes;  that 
be  therefore  wUbed,  iaftea4  of  the  common  premium 

of 
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1815.       of  eight  guineas,  to  return  four  for  convoy,  a  medium 
CARSTAiRg    premium  of  fix  guineas  fhould  be  fixed  without  any 
returns/*    The  policy  was  accordingly  effeded  upon 
thefe  terms. 


and  Others 

V. 


The  fhip  failed  from  Jamaica  on  the  ift  of  Auguft, 
without  convoy,  and  was  captured  on  her  voyage  home. 
Sibbald^s  fon  was  on  board ;  but  it  did  not  appear  in 
D^hat  capacity. 

'  Garrow^  A.  G.,  for  the  defendant,  contended  that 
thefe  fads  afforded  fufEcient  evidence  of  the  aflured 
havmg  "  dircfted  or  been  in  fome  way  privy  to  or  in- 
ftrumental  in  caufing  the  fhip  to  fail  without  convoy/' 

Lord  Ellenborough.  I  think  there  is  no  evi* 
dence  here  to  conned  the  owner  with  the  breach  of 
the  convoy  z(k.  That  is  a  very  penal  ftatute,  and  is 
to  be  conftrued  ftridly.  It  is  not  enough  that  an 
agent  of  the  aifured  is  privy  to  or  inftrumental  in 
caufing  the  (hip  to  fail  without  convoy.  To  vitiate 
the  policy  there  muft  be  the  perfonal  privity  of  the 
aflured,  and  the  inftrumentality  muft  be  by  his  own 
ad.  Where  the  condud  of  the  agent  of  the  aflured  is 
fet  up  as  an  infradion  of  the  convoy  ad,  it  muft  be 
Ihewn  that  he  had  authority  from  his  principal  for  that 
very  purpofe.  Therefore  Sibbald  in  this  cafe  cannot 
be  affeded  by  the  adof  the  captain  in  failing  without 
convoy;  nor  would  it  be  material  if  (which  does  not 
appear)  his  fon  had  been  fupercargo^  and  had  direded 
this  to  be  done.  Then  it  comes  to  the  reprefentacion 
of  the  broker  to  the  underwriters.  He  feems  rather 
to  have  expeded  that  theihip  would  fail  with  convoy ; 

and 
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and  at  any  rate  what  he  fiud  does  not  prove  that  his        ^ '  3^ 
principal  had  given  dircdions  to  the  contrary.  Carstairs 

and  Others 

Verdid  for  the  plaintiff,         v. 

Allmutt. 

Park  and  Scarlett  for  the  plaintiffs, 
Garrnv  and  Ricbard/on  for  the  defendant. 

[Attarniet,  Shepherd  and  Dann.] 


Vtde  Cohen  v.  Hinckley,  x  Taunt,  249.  2  Campb.  51.    Wain- 
houfe  V.  Cowic,  4  Taunt,  178. 


Henry  v^  Leigh.  UrarOay, 

Bee.  24. 

THIS  was  an  a£tion  againft  the  defendant  as  drawer  to  pme  the 
of  a  bill  of  exchange  for  if  2000.  dated  the  aoth  SS^wk 
of  October  i8io,   payable  15  months  after  date  to  J^dcL^aiior 
the  defendant's  order,  and  by  him  incjorfcd  to  the  the  book  kept « 

'  <  the  office  of  the 

plamtlff.  fecpetarjof 

^  bankrupts,  in 

which  entries  are 

Pleas,  I  ft.  The  general  iffue;    adly,  bankruptcy,  mtdeoftheai- 
Replication  to  the  laft.  plea,  that  the  defendant  had  been  tiucates,  is  not'  * 
before  difcharged  by  virtue  of  5  Geo.  2.  c.  30.  and  that  J^^  ^^ 
he  had  not  paid  1 5/.  in  the  pound  under  the  fecond  ^^^^^^^^ 
commiffion  awarded  aeainft  him  (a).     Riejoinder.  that  who  pleads  hie 

°  ^   ^  J   #  »  benkruptcy  had 

been  before  difchai^ed  as  a  bankrupt, — alter  notice  to  produce  the  frimer  certificate,  it  ia  enougk 
if  witneflea  ftate  they  were  employed  by  him  to  folidt  that  cenificate,  and  that  looking  at  the  en- 
tries in  their  books  they  have  no  doubt  it  was  .illowcd  by  the  Lord  Cfaanceller. 

(a)  In  Wilfon  v,  Kemp,  E.  T.  18 14,  the  court,  of  K.  B.  de- 
cided that  fuch  a  replication  to  a  plea  of  bankruptcy  is  bad  on 
fpecial  demurrer. 

the 
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the  defendant  had  not  boen  before  difcharged)  ud 
iflue  thereupon. 

The  formd  evidence  on  the  bill  being  given,  the 
plaintiff  proved  a  notice  upon  the  defendant  to  pro« 
duce  his  certificate  under  the  firft  commiflion,  u^hich 
was  not  produced.  The  defendant's  affidavit  of  con* 
formity  under  that  commiffion  procured  from  the  of- 
fice of  the  Secretary  of  Bankrupts  was  then  put  in» 
To  prove  that  the  certificate  had  been  allowed  by  the 
Lord  Chancellor,  Mr.  Church,  a  clerk  from  the  fame 
office,  was  then  called.  He  produced  a  book  kept  in 
the  office,  containing  an  account  of  the  allowance  of 
bankrupts'  certificates.  In  this  there  was  an  entry  in 
the  hand-writing  of  one  Charnock,  another  clerk  in  the 
office,  not  called  as  a  witnefs,  which  ftated  that  the  de- 
fendant's certificate  was  allowed  by  the  Lord  Chancellor 
on  the  ad  of  O&ober  1803.  The  mode  in  which  thefe 
entries  are  made  was  defcribed  to  be  as  follows :  When  fe^ 
veral  affidavits  of  conformity  have  been  filed  in  the  office 
of  the  Secretary  of  Bankrupts,  a  clerk  from  the  office 
carries  them  together  with  the  certificates  to  the  Lord 
Chancellor,  who  figns  the  certificates  in  the  prefence  of 
the  clerk.  The  latter  then  writes  «  ail.''  for  "  allowed'* 
on  the  back  of  the  affidavits.  As  foon  as  he  has  re- 
turned to  the  office,  he  makes  entries  of  thefe  allow 
ances^  in  the  book  kept  for  that  purpofe.  This  book 
is  the  only  regifter  kept  of  certificates  being  allowed. 
It  is  confulted  by  the  public  who  wifh  for  informadon 
refpeding  the  allowance  of  bankrupts*  certificates; 
but  it  is  never  feen  or  referred  to  by  the  Lord  Chan* 
cellor.  Neither  the  Secretary  of  Bankrupts  nor  his 
clerks  are  fworn  officers. 

Garrow, 
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Gamw^  A.  0.>  for  the  plaintiflF,  contsnded^  that 
this  was  good  fecondarj  eridence  of  the  allowance  of 
the  certificate.  The  book  mud  be  coafidered  aa  offi- 
dal  document.  The  moft  ferious  confequenoea  maft 
follow  to  bankrupts  themfelves  if  it  were  rejeded ;  for 
in  cafe  of  their  certificates  being  k>ft,  this  is  the  only 
evidence  to  proted  them  from  their  creditors.  The 
entries  were  made  in  the  courfe  of  office,  and  were  to 
be  admkted  like  the  rules  of  the  courts  of  common 
law,  without  calling  the  clerk  who  wrote  them. 

Ti9fpifig^  cmtriy  mamtained,  that  in  the  abfence  of 
Cbamock  this  entry  was  not  evidence.  While  he  wai 
alive  it  was  not  the  beft  fecondary  evidence  that  could 
be  adduced ;  for  if  the  certificate  ever  was  allowed, 
according  to  the  courfe  of  proceeding  defcribed>  it 
muft  have  been  alk>wed  in  hisprefence.  Why  then 
was  he  not  called  to  ftate  the  fad  ?  The  entry  might 
be  a  forgery,  ^nd  from  fome  motive  or  other  might 
be  written  by  him  although  the  certificate  never 
exifted. 

Lord  Ellekborough.— Had  this  book  been  kept 
by  ord^  of  the  Lord  Chancellor ;  had  it  from  time  to 
time  been  hud  before  him ;  had  he  referred  to  it  and 
aded  upon  it,  I  fhould  have  held  it  admifEble  evidence 
to  prove  the  allowance  of  the  certificate,  without  call* 
ing  the  cleik  by  whom  the  entry  was  made^  But  from 
the  account  now  given  of  the  book  by  the  wttnefs,  I 
am  inclined  to  thmk  it  is  not  receivable.  I  can  hardly 
attach  to  it  the  authenticity  of  an  official  document. 
It  appears  rather  to  be  the  private  memorandum  of  the 
clerks,  kept  for  the  information  of  thofe  who  confult 

them. 
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them.  The  entries  are  not  made  by  one  perfon  in 
the  courfe  of  his  official  duty,  but  by  any  of  the  clerks 
in  the  office ;  and  none  of  them  are  fwom  officers  of 
the  court. 

The  folicitor  to  the  commiffion,  who  refides  at  Liver- 
pool^ and  his  agent  in  town^  were  afterwards  called 
by  the  plaintiff.  They  ftated,  that  they  jiad  been  em- 
ployed by  the  defendant  to  folicit  his  certificate  under 
the  firft  commiffion,  and  that  'looking  at  the  entries 
they  had  made  in  their  books  of  charges,  they  had 
no  doubt  the  certificate  was  allowed  by  the  Lord 
Chancellor. 

Tapping  ftill  infifted  that  this  was  not  fuffident- 
fecondary  evidence ;  particularly  as  it  had  never  been 
proved  that  the  certificate  had  come  to  the  polTeffion 
of  the  defendant. 

'  Lord  Ellenborough.— If  the  certificate  was  ob« 
tained  for  the  defendant,  I  will  prefume  that  it  came 
to  his  poffeffion  ;  and  as  he  does  not  produce  it  upon 
notice,  I  think  there  is  now  abundant  fecondary  evi- 
dence  that  the  certificate  was  allowed.  The  iffue- 
joined  is,  that  the  defendant  was  not  difcharged  under 
the  flatute  before  he  became  bankrupt  as  ftated  in  his 
plea.  He  was  fo  difcharged  if  he  obtained  his  certifi- 
cate  under  a  former  commiffion.  We  have  now  legal 
evidence  of  the  certificate  bemg  obtained.  Therefore,, 
as  well  on  that  iffue  as  on  the  plea  of  non  affiimpfit, 
there  mud  be  a 

Verdi£t  for  the  plaintiff. 
Garraufp 
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Garrm,  A.G.,  Scarlett,   and  Camfbell,  for  the  ^^Jj;^^ 
plaintiff.  Hxmht 

Tcf^ngt  Holroydy  and  Littkdale,  for  the  defendant.      ^"™*' 

[Attarnles,  ffutchi/lm  Ami  Cooper.] 

JVe<«. — Nather  the  firft  commiffion  nor  any  of  the  other  pro* 
ceedings  under  it  were  produced. 


COURT  OF  COMMON  PLEAS. 


ADJOURNED  SITTINGS  AFTER  TERM  AT 
GUILDHALL- 


Redman  v.  London.  Tuefday, .  * 

December  ^'U 

T^HIS  was  an  a£tion  on  a  policy  of  infurance^  dated  a  policy  at  m- 
8th  January  1813,  ^^  ^^^  Ihip^o/r  Sidney  Snutb^  fromLondoo  to 
at  and  from  London  to  Berbice.  .  fc^ed  op^lt^^' 

receipt  (xf  a  letter 
from  the  captain, 

After  the  printed  words  in  the  policy,  "  beginning  [o  Ae  ll^SSri! 
*'  the  adventure  upon  the  faid  goods  and  merchan*  ten,)  ft^^ing  that 

*  °  ^  he  had  pafled 

^*  dizes,  from  the  loading  thereof  aboard  the  faid  Barbadoes,  and 
**  fhip,"  there  were  inferted,  in  wridng,  the  words  foT-'^^^in. 

^y'^*  policy  after  th* 

printed  chiufe 
defcribiag  the  besinnmg  of  the  adventure  on  the  goods.'    Held,  notwithftanding,  that  the  policy  wai 
vacated  by  t  dtnatica  at  Madcira»  in  a*  fonner  pan  of  th«  voya^. 

The 
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>>>J'  The  only  extraordinary  liberty  given  by  the  poKcy^ 

was,  ^^  to  join  and  fail  with  convoy^  Dsithout  being 
^^  deemed  a  deviation.'* 

This  policy  was  on  the  fame  (hip  and  the  fame 
voyage  mentioned  in  Williams  v.  Shee^  ante,  469.  and 
exaftly  the  fame  evidence  was  now  given  reipeding 
the  tranfafiions  at  Madeira  and  the  fubfequent  lofs  as 
upon  the  trial  of  that  caufe  before  Lord  EUenborough. 
The  broker,  however,  fwore,  that  when  he  effe&ed 
the  policy  he  fhewed  the  underwriters  a  letter,  written 
by  the  captain  at  fea,  when  he  was  between  Barba-^ 
does  and  Berbice,  flating  that  he  had  parted  company 
with  the  convoy. 

Beji^  Serjt.,  for  the  defendant,  read  the  foregomg 
note  of  Williams  v.  Sbie^  and  infilled  that  the  prefent 
cafe  was  much  ftronger  in  favour  of  the  underwriters, 
as  the  policy  here  did  not  contain  the  liberty  to  land, 
load,  and  exchange  goods,  which  was  there  relied 
upon. 

Shepherd^  Serjt.  for  the  plaintiff,  allowed,  that  the 
fliip  had  been  guilty  of  a  deviation  at  Madora  ;  but 
contended,  that  the  underwriters  on  this  policy  could 
not  take  advantage  of  it.  This  policy  was  only  meant 
to  take  the  (hip  up  **  at  fea ''  from  the  date  of  the 
laft  letter  from  the  captain^  and  to  proteft  her  during 
the  remainder  of  the  voyage  to  Berbice.  For  this 
purpofe^  the  words  '^  at  fea  **  were  introduced  into 
the  policy.  Their  meaning  might  be  a  little  equirocal 
on  Ihe  face  of  the  inftrument,  but  became .  quite  ap- 
parent when  coupled  with  the  letter  (hewn  to  the  im* 
I  derwriters  ^ 
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derwriters  ;  therefore  a  deviation  prior  to  that  letter 
was  equally  itn  material  as  a  deviation  upon  any  former 
voyage. 

Befi^  Seijt.  in  reply. — It  is  impofliblc  to  make  "  at 
fea  "  one  of  the  termini  of  the  adventure.  The  po- 
licy is  <^  at  and  from  London  to  Berbice/'  and  the 
declaration  accordingly  avers,  that  the  (hip  was  in 
good  fafety  at  London^  and  failed  from  thence  on  the 
voyage  in  the  policy  of  infurance  mendoned.  Had 
the  (hip  fuftained  any  fecrct  damage  at  Madeira^  the 
underwriters  would  unqueftionably  have  been  liable 
for  an  average  lofs.  The  date  of  a  policy  is  wholly 
immaterial^  if  it  be  effe(5led  before  the  event  is  known 
to  other  party.  The  invariable  rule  is,  that  it  attaches 
at  the  place  where  the  riik  is  defcribed  to  commence, 
and  if  not  difcharged  by  a  deviation,  prote£b  the  fliip 
during  the  whole  of  the  adventure*  The  captain's 
letter  cannot  be  made  a  part  of  this  policy,  which 
does  not  refer  to  it,  and  the  words  *'  at  fea,"  con- 
'  neAed  as  they  are  with  the  loading  of  goods  and 
'  merchandizes,  are  wholly  nonfenfical. 

MansFiei^d,  C.  J.-— Whatever  the  intention  of 
the  parties  might  be,  I  fee  nothing  in  this  policy  to 
ihew  thtit  it  was  not  to  attach  at  London.  I  muft 
therefore  hold^  that  the  underwriters  were  difdiarged 
by  the  deviation  at  Madeira. 

Th^  plamtiff  was  nonfuited,  and  the  nonfuit  was 
afterwards  confirmed  by  the  Court  of  Common  Pleas. 

Shepherd^  SerJL  and  Marry  at  for  the  plaintiff. 
Bi^^VinigbM^S&]Xz.fVadCMipbeU{oxih!t  defendant. 

y<u»ni.  Li  Bat 
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But  although  a  policy  of  in* 
furance  in  general  applies  to 
the  whole  of  the  voyage  fpeci- 
fied  in  the  policy,  even  where  a 
part  of  it  is  performed  before 
the  policy  is  effe^ed,  yet  it  has 
been  held,  that  if  the  afTured 
have  previoufly  received  a  let- 


ter from  the  captain^  in.  which 
he  omits  to  mention  an  acci- 
dent that  had  befallen  the  (hip 
in  the  prior  part  of  the  voyage, 
the  underwriters  are  not  liable 
for  the  damage  thereby  fuf- 
tained.  Gladftone  v.  King, 
1  Maule  &  Selw.  3  ^. 


Wednefday, 
December  %%> 

Although  a  Hup 
be  fold,  «*  to  be 
taken  with  all 
faults,"  the  ven- 
dor cannot  avail 
himfelf  of  that 
ftipulation,  if  he 
knewoffecnet 
defeats  in  her, 
and  ufed  means 
to  prevent  the 
purchafer  from 
difcovering  them, 
or  made  a  frau- 
dulent repre- 
fenution  of  her 
condition  at  the 
time  of  the  fale. 


ScHN£iD£a  and  smother  v.  Heath* 

npHlS  was  aa  aftion  for  money  had  and  received,  to 
recover  back  the  depofit  paid  upon  the  purchafe 
of  a  flup  called  the  Juno^  oa  the  ground  of  mifrepre- 
feutadon  and  fraud  on  the  part  of  the  vendor. 

The  fale  took  place  at  Lloyd's  CoSee-houfe  on  the 
23d  of  July  laft^  when  a  particular  was  exhibited  by 
the  defendant^  defcribing  the  (hip  in  the  following 
terms  : 

*'  Britiih-built  at  Monkwearmouth  in  18109  for 
"  private  ufe;  129  tons  per  regifter;  is  a  clever, 
^^  burthenfome,  ufeful  veffel  for  general  purpofes ; 
c<  unufiially  well  found  in  flores,  among  which  are  a 
^^  new  cable  and  hawfer  never  wetted,  and  a  large 
^^  proportion  of  entirely  new  fails :  tie  bull  is  aljb 
^'  nearly  as  good  as  when  launched ;  requiring  a  moft 
**  trifling  outfit.  Now  lying  off  No.  3.  Warehoufe, 
^^  London  Docks.  Hull,  mafts,  yards,  ftandiag  and 
'^  running  rigging,  wiii  all  faults  as  they  nms^  Ue.^ 


After 
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After  this  defcription  of  the  (hip  followed  afii  invent        1813. 

tory  of  the  anchors^  cables,  fails  and  fhip's  ftores,  Sen^Bwm 

provifions  and  boats,  and  at  the  end  of  this  inventory  and  another 
was  the  following  declaration :  HeTth 

^'  The  veffel  and  her  ftores  to  be  taken  with  all 
^^  faults^  as  they  now  lie,  without  any  allowance  for 
•^  weight,  length,  quality,  or  any  defed  whatever/* 

The  veflel  was  purchafed  by  the  plaintiff  for  if  1580. 
and  he  immediately  paid  the  depofit  of  ^397*  2i« 
which  he  now  fought  to  recover. 

Having  taken  pofleflion  of  her,  he  fent  her  to  a 
fhipwright*s  to  be  examined.  Here  it  was  found  that 
her  bottom  was  worm  eaten,  that  her  keel  was  broken, 
that  flie  was  quite  unfeaworthy,  and  that  fhe  by  no 
Hieans  correfponded  with  the  defcription  in  the  par- 
ticular. The  plaintiff  thereupon  refufed  to  complete 
the  purchafe,  and*  demanded  back  his  depofit. 

It  now  appeared  in  evidence,  that  the  fhip  belonge4 
to  a  club  of  underwriters,  to  whom  (he  bad  been 
abandoned,  and  on  whofe  account  fhe  was  fold  f  that 
the  ftate  of  her  bottom  and  her  keel  muflL  have  been 
known  to  the  agents  employed  to  condud  the  fale ; 
and  that  the  captain,  when  the  fhip  was  advertiied  for 
fale,  took  her  f]x>m  the  ways  on  which  (he  lay,  and 
where  the  ftate  of  her  bottom  and  her  keel  might 
eafily  have  been  difcovered,  and  kept  her  conflantly 
tf  oat,  fo  that  thefe  defe&s  were  completely  concealed 
by  the  water.    The  pcrfon  who  had  framed  the  par- 

L  1  9  ticular 
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^'3;       ticular  ftated»  that  he  had  inferted  the  deTcriptioii  of 
ScHMrorai    ^^  yeffd  without  having  examined  her. 
and  another 
„  ^'  ^  Sbepberdj   Serjt.,   for  the  defendant,   contended, 

that  the  adion  could  not  be  maintained^  as  the  ihip 
and  her  ftores,  according  to  the  particular,  were  to  be 
taken  with  all  faults.  Thefe  words  put  the  purchafer 
on  his  guard,  and  threw  upon  him  the  riik  of  all 
faults,  latent  and  apparent,  known  and  unknown.  It 
was  the  duty  of  the  plaintiff  to  have  examined  the 
ihip's  bottom  and  the  ftate  of  her  keel  before  the 
iale.  The  vendors  had  introduced  words  to  obviate 
all  fubfequent  difputes,  and  the  plaintiff  could  not 
now  come  and  complain  of  his  own  negligence. 

Mansfield,  C.  J.— The  words  are  very  large  to 
exclude  the  buyer  from  calling  upon  the  feller  for 
any  defed  in  the  thing  fold ;  but  if  the  feller  was 
guilty  of  any  pofitive  fraud  in  the  fale,  thefe  words 
will  not  proteft  him.  There  might  be  fuch  fraud, 
either  in  a  falfe  reprefentation,  or  in  ufing  means  to 
conceal  fome  defed.  I  think  the  particular  is  evi- 
dence here  by  way  of  reprefentation  ;  that  fbites  the 
hull  to  be  nearly  as  good  as  when  launched,  and  that 
the  veffel  required  a  moft  trifling  outfit.  Now,  is 
this  true  or  falfe  ?  Jf  falfe,  it  is  a  fraud  which  vitiates 
the  contrad.  What  was  the  fa£t?  The  hull  was 
worm-eaten,  the  keel  was  broken,  and  the  fhip  coiild 
not  be  rendered  feaworthy  without  a  moft  expenfivc 
outfit  The  agent  tells  us,  he  framed  this  particubr 
without  knowing  any  thing  of  the  matter.  But  it 
lignifies  nothmg^  whether  a  man  reprefents  a  thing 
to  be  different  from  what  he  knows  it  to  be,  or  whe- 
ther 
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therhe  makes  a  rq>refentation  which  he  does  nol 
know  at  the  time  to  be  true  or  falfe,  if  in  point  of 
fad  it  turns  out  to  be  falfe.  —  But  befides  this,  it 
appears  here  that  means  were  taken  fraudulently 
to  conceal  the  defers  in  the  (hip's  bottom.  Thefe 
muft  have  been  known  to  the  captain,  who  is  to  be 
confidered  the  agent  of  the  owners ;  and  he,  evidently 
to  prevent  their  being  difcovered  by  perfons  difeofed 
to  bid  for  her,  removed  her  from  tl)e  ways,  where 
fhe  lay  dry,  and  kept  her  afloat  in  the  dock  till  the 
(ale  was  over.  Tho^ore,  confidently  with  the  de- 
cided cafes  upon  tliis  fubjed,  I  am  of  opinion  that  the 
plaintiflF  is  entitled  to  recover  back  his  depofit. 

Verdid  accordingly. 

Befty  Vaugbany  Serjts.  and  Scarlett  for  the  plaintiff. 

Shepherd^  Serjt.  and  Toddy  for  the  defendant. 

[Attorsies,  Dawea  and!  Palmer  ^  Co.] 


Vide  Mellifli  v.  Motteux,  Peak.  Caf.  115.    Bagkhok  «.  Wal- 
lers, 3  Camp.  154. 
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ARGUED  AND  DECIDED  AT 
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IN    K-B. 

At  the  Sittings  after  Hilary  Term, 
54  George  III. 


■ipi" 

Thuriaay,      ••  Kemp  r.  Derrett. 

Peb.  17. 

Where  premiTet  HTHIS  waa  w  ^B\q^  of  d^bt  ^o  Feco^cr  double  the 
M  agreemem  by  yearly  value  of  a  part  of  the  Angel  Inn  at  Iflington, 
r»t  b'dwa  ?to  which  tha  defendant  was  alledged  to  have  unlawfully 
kofubjeatoquit  hd^  Qver  after  the  determination  of  a  notice  to  quit. 

at  three  moaths*  * 

notice,"  this  con 

lyl^nVn'cJS  ^hc  defendant  became  tenant  of  the  premifes  to  the 
may  be  deter-  *    nlaintiff  ou  the  2  Qth  of  Oflober  1810.  The  agreement 

mined  by  a  three   y^^  ;  ^  1         1    r       1  1 

months  notice  to  between  them  was,  *^  that  the  detendant  was  always 
2Sl^bSl!Se*rf  "  to  be  fubjeft  to  quit  at' three  months  notice."  The 
m«^^  wTy  defendant  had  a  three  months  notice  to  quit  at  laft 
conrefpoudiDg      Chriftmas,  or  to  pay  double  value,  but  has  neverthelefs 

quarter  <day.  /i  /r- 

But  although    coutinucd  in  pouemon. 

the  tenant  under  v 

fuch  an  agree- 

ment  emdrs^m         p^jrk  contended,  on  the  authority  oiDoe  d.  Pitcher 

the  middle  of  one  ^  ^  1        «      t  1        1 

of theufuaiquar-  v,  Donovan^  I  Taunt.  sss,  2  Campf?.  78,  that  the  three 
r^to'b^'illo^  months  notice  toiquit  muft  expire  at  the  feafon  of  the 

agreement  to  the 

comrarv,  he  wUl  be  frefuroed  to  hold  from  the  day  he  cnten^ ;  aad  the  tenancy  can  only  be  deter^ 

mined  by  a  notice  czpiiing  that  day  of  the  year,  or  folne  other  quaiter  day  calculated  froim  thence. 

year 
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year  when  the  tenancy  commenced ;  and  that  at  any       ^^H* 

rate  it  muft  expire  on  the  29th  OSober,  or  fome  other       ^mip 

quarter  day  correfponding  with  that  date.  v. 

Dbrrxtt. 

Garrawj  A.  G.,  faid^  the  tenancy  in  Doe  v.  Donovan 
was  from  year  to  year,  whereas  in  this  cafe  it  muft  be 
taken  to  be  from  three  months  to  three  months ;  and 
that  though  the  defendant  entered  on  the  agth  of 
Oftober,  he  muft  be  confidered  to  have  held  from  the 
preceding  or  fucceeding  quarter  day  oh  which  rents 
are  ufually  paid. 

Lord  Ellenborough.— This  does  appear  to  me 
to  be  a  holding  from  three  months  to  three  months : 
Therefore  a  notice  to  quit^  expiring  at  the  end  of  any 
quarter  from  the  time  of  his  entry,  would  have  been 
fufEcient  to  determine  the  tenancy. — I  am  quite  clear, 
however,  that  the  notice  (hould  have  expired  on  the 
29th  January,  29th  April,  29th  July,  or  29th  Oftober. 
The  defendant  might  have  *  been  made  to  hold  from 
the  preceding  or  fucceeding  general  quarter  day  ;  but 
in  the  abfence  of  all  evidence  to  the  contrary,  I  muft 
prefume,  that  he  held  from  the  time  when  he  entered 
as  tenant. 

Garrow  and  Efpinajfe  for  the  plaintiff. 
Park  and  Reader  for  the  defendant. 

[Attomiet,  Evant  and  Cw^er^ 
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Tiiuiffliy,  Fenn  d.  Phillim  v.  Cooks  and  Another. 

F«b.  17. 

whSt^^Sl  gJECTMENT  for  a  houfe  a  Brompton,  wihch  had 
S^jSkSTk  b*  ^^'^  dcmifed  by  Phillips  from  year  to  year  to  one 
neceflirytofhev  F//»;i,  and  when  the  eie£tment  was  brought  was  in  the 

that  he  M  in  the  *• 

receipt  flf  the  poffeffion  of  another  perfon  of  the  name  of  Hodgson. 

cT^e^^r  The  defendants  tame  in  as  landlords.  It  was  ftated  that 

h^^  ^  Pli^^  had  become  bankrupt,  and  that  the  defendants 

Hfiintiffiittkef  ^i^ere  his  affienees ;  but  there  was  no  proof  of  this ; 

title,  or  that  the  ,  ^      °  /,  _  _  .  .     ^  r.      , 

deciantian  in  nor  could  any  evidence  be  adduced  to  conned  the 
Srvu  u^Se  defendants  either  with  Flinln  or  with  Hodgson.  —  The 
Kdl^*^"^«ffor  of  the  plaintiff  reftcd  his  cafe  on  proving  the 
P*"^  tenancy  of  Flinn,  and  a  notice  to  quit  fcrved  upon 

him  and  upon  Hodgson^  without  (hewing  the  fervice  of 

the  ejcftraent. 

The  objedion  being  taken,  that  there  was  no  evi* 
dence  that  the  defendants  were  landlords  of  the  pre- 
xnifes  to  which  the  leffor  of  the  plaintiff  had  made 
title,— 

It  was  contended,  that  the  defendants  were  eftopped 
from  taking  this  objection,  by  coming  in  to  defend  as 
landlords.    But — 

Lord  Ellenborough  faid,  there  was  nothing  to 
conneft  them  with  the  premifes  demifed  to  FJinn.  It 
did  not  appear  that  thefe  were  the  premifes  of  which 
they  claimed  to  be  landlords.  No  evidence  had  been 
given  that  thefe  were  the  premifes  for  which  the  ejed-^ 
ment  was  brought,  and  which  the  .defendants  claimed 

as 
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as  landlords.     The  leffor  of  the  plaintiflF  Ihould  either  ^_^'4>^^ 
have  proved  that  they  were  Flitm^s  affignees,  or  that     ywv  d. 
the  eje£hnent  had  been  ferved  upon  Hodgson^   the     Phillips 
tenant  in  pofleflion.  Coou 

Plaintiff  non-fuited. 
fValton  for  the  leiTor  of  the  plaintiff.. 
Jervis  and  /.  Parke  for  the  defendants. 

[Attonuei,  TaaUmfim  and  FtMord  ]     ^  *  ^ 


nde  Doe  d.  Schofield  v.  Alexander,  poft.  516. 


Smith  v.  Raleigh.  -.^ 

niday, 
Feb.  it 

A  SSUMPSIT  for  the  ufe  and  occupation  of  a  hoUfe  ^hcw  premiiVp 
and  garden.     Plea,  the  general  iffue.  •^  ^^ «  «  ^ 

cvidioafrom 

It  appeared,  that  after  the  defendant  had  agreed  to  SJ^'^^wim 
take  the  premifes  at  an  entire  rent,  and  poffeffion  had  ^^^^^^ 
been  delivered  to  him,  the  plaintiff  railed  off  a  part  of  t  compute  de*. 
the.garden,  and  built  a  privy  upon  it,  for  the  ufe  of  fol^i"" 
a  number  of  his  other  tenants.    The  defendant  there* 
upon  returned  the  keys  to  him. 

Lord  Ellekborouoh  ruled,  that  this  amounted  to 
an  evidion  from  part  of  the  demifed  premifes ;  which, 

the 
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t8i4. 


the  taking  being  fingle,  and  the  rent  entire,  he  con- 
fidered  a  complete  anfwer  to  the  adion. 

Plaintiff  non-fmted* 

Topping  and  Puller  for  the  plaintiff. 

Garrow^  A,  G.,  for  the  defendant. 

[Attomies,  Vincent  and  England.'\ 


This  cafe  was  recognized  by 
Dallas  J.*  in  Stokes  v.  Cooper, 
Wwretjitt  Lent  AJjnut^  1 8 1 4,  in 
which  the  rule  was  laid  down, 
that  after  eridtion  from  part^ 
the  landlord  cannot  recover 
upon  the  original  contrad,  and 
the  tenant,  by  giving  up  pof- 


feflion  of  the  refidue,  is  entirely 
difcharged  \  but  that  if  the 
tenant,  after  the  evidbion,  con- 
tinues in  pofieflion  of  the  refi- 
due, he  may  be  liable  upon  a 
quantum  meruit.  Vide  Dal- 
fton  V.  Reeve,  Ld.  Raym.  77. 
Clun's  Cafe,  10  Rep.  128. 


Friday, 
Feb.  18. 

If  an  antient 
windo«7  baa  been 
completely  Ihut 
upwith  brick  and 
mortar  above 
twenty  years,  it 
lofesiu  privilege. 
An  Adion  for 
a  fiiiKaBce  to  a 
hoiife  cannot  be 
maintained  for 
that  which  was 
no  nuiiaaoe  to 
the  houfc  before 
a  new  window 
was  opened  m  it 
by  the  pbrntiff, 
and  which  be- 
comes a  nuUance 
only  by  that  tft. 


Lawrence,  Widow,  v.  Obee. 

TTHIS  was  an  a£tion  on  the  cafe,  for  ereding  a  privy 
in  the  defendant's  houfe,  which  was  a  nuifance  to 
the  adjoining  houfe  of  the  plaintiff. 

It  appeared  that  this  privy,  when  firft  ereSed,  was 
no  nuifance  whatever  to  the  plaintiff ;  but  fhe  after- 
wards  ftruck  out  a  wmdow  in  the  wall  of  her  houfe 
immediately  over  it ;  and  that  unpleafant  fmells  were 
then  introduced  into  the  houfe  through  this  window 
from  the  privy.  There  was  the  mark  of  an  old  win- 
dow in  the  place  where  this  window  was  ftruck  out ; 

but 
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but  It  had  been  filled  up  wth  brick  and  mortar  above 
twenty  years  before  the  privy  was  ereded. 

Lord  Ellenbo ROUGH  held,  that  from  the  window 
having  been  fhut  up  for  twenty  years,  the  cafe  ftood  99 
if  had  never  exiftcd ;  and  that  the  plaintiflF  having 
brought  the  nuifance  upon  herfelf,  by  opening  the 
window,  had  no  right  of  adtion. 

Plaintiff  non-fuited« 

Toppings  Efpinajfey  and  fV.  £.  Taunton^  for  the 
plaintiff. 

Parkiy  Lawes^  and  Courtbope,  for  the  defendant. 

[Attornics,  Martindale  and  Jones.] 


CUTHBERT  V.  GOSTLINO.  Friday, 

Feb.  18. 

'J'RESPASS  for  breakmg  through  the  wall  of  plain-  where  to  tref- 
tiff's  houfe.     Pleas,  not  guilty,  and  a  licence ;  to  i»^<<>[i>f"king 

o        J'  ^  J  through  the  wall 

which  there  was  a  new  affignment  of  excefs.  rfthe  piaimiTs 

houfe,  the  defen- 
dant pleaded  a 

It  appeared  th>t  the  trefpaffes  complained  of  had  ^'^'Srtw 
been  committed   in   repairing   the  defendant's  own  fffigned«M^»; 

*  ^  It  appeared  that 

houfe ;  and  his  defence  was,  that  having  obtained  the  the  plaintiff  had 
plaintiff's  leave  to  do  what  was  neceffary  in  repairing  dllLTieave  to^d^ 
it,  nothing  more  had  been  done.     To  eftablifli  this,  Sj^V^r  «^^ 
he  propofed  to  call  the  workmen  employed  by  him  in  ^"f.^  ?°"^*» 

doing  the  work.  the  pliintiTa ; 

,  and  it  was  held, 

that  the  workmen  employed  to  do  the  repairs  were  competent  witndfes  for  the  defendiot  to  difprore 
the  excdii,  wilhont  a  rekal^. 

i  A.  Mo$re 
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A.  Moore  for  the  plaindflF  contended,  that  they  were 

^^^^^  incompetent  witnefles  without  a  releafe,  as  if  they  had 

V.         been  guilty  of  any  excefs,  and  the  plaintiff  fliould  re- 

GotTUKo.    cover  in  this  aftion,  they  would  be  liable  over  to  the 

defendant.    But — 

Lord  ELX.ENBOROUOH  faid,  it  by  no  means  .foK 
lowed  that  they  would  be  liable  to  the  defendant,  if 
the  plaintiff  had  a  verdift ;  nor  did  it  appear  that  they 
were  at  all  interefted  in  the  event  of  the  fuit.  The 
cafe  was  quite  different  from  an  adion  for  the  negli- 
gence of  fervants  in  driving  againft  carriages,  or 
running  down  (hips ;  for  there,  if  the  mailer  be  liable 
to  the  plaintiff,  the  fervants  are  neceffarily  liable  to  the 
mailer ;  and  they  have  a  direfl  intereft  to  defeat  the 
adion. 

The  workmen  were  accordingly  examined ;  and  the 
defendant  had  a  verdid. 

E.  Moore  and  E.  Lowes  for  the  plaintiff. 

Topping  and  Puller  for  the  defendant. 

[Actoraies,  Janet  and  Vincent.'] 


dtturdty.      Doe   d.  Schofield  and  Others  v.  Alexander, 
^•^•^9.  Widow, 

tn  cjcament      ^HIS  was  an  qedment  by  the  aifignees  of  one  WeJli^ 
2Sr^«^*a»  ^  bankrupt,  to  recover  poffeffion  of  a  houfe  and 

landlord,  to  con-  premifcs  of  which  he  was  feized  in  fee,  and  which  he 

the  pKmiTti  to  which  th«  leflorof  th«  pbumiff  makes  title»  it  is  enbugh  to  ihew  ihet  the  dechmbo 
mejeteent  watfenred  upon  the  tenant  in  pofleflSoo  of  thefe  pmniies. 

had 
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had  conveyed  to  the  defendant  on  the  eve  of  his       1B14. 
bankruptcy,  by  a  deed  which  was  contended  to  be  ^^^"q^^^'T^ 
fraudulent.  Schofisld 

V. 

The  leflbrs  of  the  plaintiflF  having  made  out  their 
title,  proved,  that  the  ejedment  was  ferved  upon  a 
perfon  of  the  name  of  Hari^  who  was  then  in  pofleflion  ' 
of  the  premifes,  and  gave  in  evidence  the  rule  of  Court 
in  the  common  form,  whereby  the  defendant  was 
allowed  to  come  in  to  defend  as  landlady. 

*    Topping  for  the  defendant  infifted,  that  it  was  necef- 

fary  to  prove  that  Hart  ht\d  the  premifes  as  her  tenant, 

and  cited  Smith  d.  Tayhr  v.  Mann,  i  Wil/.  220,  where 

it  was  held,  that  where  the  landlord  is  made  defendant, 

^'  it  is  neceflary  to  prove  the  defendant,  or  his  tenant 

^*  in  pofleflion  of  the  premifes ;  for  the  rule  is^  that 

*'  the  landlord   (hall  defend  for  the  premifes  only 

^^  whereof  his  tenants  are  in  pofleflion ;  and  the  party 

'*  ^oes  not  admit  himfelf  to  be  landlord  of  any  pre- 

'*  mifes  which  the  plaintiff  may  make  title  to,  but  of 

'*  fuch  only  as  were  in  poffeflion  of  thofe  tenants/* 

This  cafe  is  recognized  in  Goodrigbt  d.  Balcb  v.  Ricb^ 

7  T.  R.  337,  in  which  it  was  decided,  that  in  the    ' 

common  cafe,  where  the  tenant  in  poffeffion  defends, 

the  leffor  of  the  plamtiff  is  bound  to  prove  him  in 

pofleffion  of  the  premifes,  notwithftanding  the  rule  to  * 

confefs  leafe,  entry  and  oufter. 

I^rd  Ellbnborough.— Where  the  defendant 
comes  b  as  landlord,  I  think  he  muft  neceffarily  be 
taken  to  acknowledge  that  he  is  landlord  of  the  pre* 
nifes  for  which  the  ejedment  is  brought.    He  does 

not 
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not  acknowledge  himfelf  to  be  landlord  of  any  pre- 
mifes  to  which  the  lefibr  of  the  plaintiff  may  make 
Doe  d,  ^^j^^  -g^^  j^  feems  prepoflerous  to  allow  him  to  deny 
and  Others  that  he  is  landlord  of  thofe  premifes,  of  which  the 
'^^  leffor  of  the  plaintiff  would  have  recovered  poffeffion 
'  by  judgment  againil  the  cafual  ejedor,  if  he  had  not 
interpofed.  Shall  he  be  permitted  to  fay  firft,  "  I  am 
*^  landlord  of  thefe  premifes,  to  which  you  have  no 
*'  right  of  entry  j'^  and  then,  the  right  of  entry  bemg 
proved,  ^^  the  perfon  in  poffeflion  i&  not  my  tenant, 
'*  and  I  have  nothing  to  do  with  them."  All  that  is 
neceflary  I  conceive  is,  to  prove  the  identity  of  the 
premifes  for  which  the  defendant  comes  in  to  defend 
as  landlord  ;  and  that  is  fuffidently  done  by  proving 
the  fervice  of'  the  ejedment  upon  the  tenant  in  pof- 
feflion. Heye  the  leffors  of  the  plaintiff  have  (hewn 
what  premifes  they  go  for  in  this  a&ion,  by  proving 
the  fervice  of  the  eje£lment  upon  Hart  while  in  pof- 
feflion of  them ;  and  the  defendant  is  concluded  by 
having  come  in  and  claimed  to  defend  for  them  as 
landlady. 

The  leffors  of  the  pfeintiff  had  a  verdift* 

Garrowi  A.  G«>  and  Marryatj  for  the  leflors  of  the 
plaintiff. 

Topping,  and  Littiedale  for  the  defendant. 

[Attoroies,  GaU  wai'Skaw^ 
Fidi.  Ffun  d.  Fliillips  v.  Cooke,  ante  512. 


DODD 
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Dodo  v.  NoRRIS.  Saturday^ 

npHIS  was  an  aSion  for  feducin?  the  plaintifTs  inanaaionfor 

JL     J        ,  t  /•       ...  •/?  fcdudhg  the- 

daughter  per  quodferviUum  ami/iL  plaintiff's  daugh- 

'  ter  per  guod 

firvitium  amiJU^ 

The  daughter  having  been  called  as  a  witnefs  for  ^^2^^^j^*^"„. 
the  plaintiflF,  was  aiked  in  crofs^examination,  whether  fwermcrds. 
before  her  acquaintance  witfi  the  defendant  (he  l^ad  XXr  Ae'had 
not  been  criminal  with  other  men  ?  Cr^^Ix 

Mrith  other  men. 

Lord  Ellenborough  laid  this  was  a  queiuon  Ihe  tion  evidence 
was  not  bound  to  anfwer  j  and  that  the  point  having  ^Xt 
been  referred  to  the  Judges,  thejr  wew  all  of  the  fame  ^^^^^^ 

opinion*  fcduai«i  by 

*  means  of  a  pro- 

mife  of  marriage. 

She  was  afterwards  cio^examined  at  confiderable  j^^^^^"" 
lengtfi,  taflicw  that  ihe  had  fobmitted  hcrfelf  to  tht;  '^^^^^ 
defendant's  embraces  under  drcumftanc^  of  eadUreme  that  me  had 
indelicacy,   and  had  been  guilty  c^  great  kvity  of  im^<^?on. 

^^^A*mSX  ^"^»  «"title  th« 

COnOUa.  .  pbindfftocaU 

otberwitnefles  t« 
hor  charadtr. 


In  re^examination  flie  was  afked;  whether  the  de- 
fondant  had  not  previoufly  given  her  a  promife  of 
marriage  ?-^  This  was  objeded  to  as  aa  impropev 
queftion* 

Garrcfiu,  A*  G*,  allowed  that  ic  was  not  competent 
to  him  to  put  this  queftion  in  the  examination  in  chief, 
but  infifted,  that  after  the  crofs-examination  it  became 
material  to  (hew  that  fhe  had  admitted  die  familiarides 
of  the  defendant,  in  the  profpefk  he  had  held  out  to 
her  c^  becoming  his  wife. 

it  Lord 
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Lord  £ll£nborough.^I  think  you  may  afk  her 
whether  he  paid  his  addrefles  to  her  in  an  honourable 
way.  Farther  than  that  you  can  on  no  account  go. 
To  admit  evidence  of  a  dired  promife  of  marru^ 
would  be  to  allew  the  mother  to  recover  damages  for 
a  breach  of  that  promife,  upon  the  teftimony  of  the 
daughter. 

Garrow,  A.  G.,  then  ^propofed  to  call  witnefles  to 
the  charaQer  of  the  daughter,  which  he  iaid  had  be- 
come neceflary,  by  the  courfe  of  the  crois-ezamination. 
But— 

Lord  Ellenborouoh  ruled,  that  he  was  not  at 
liberty  to  do  fo,  as  no  evidence  of  her  bad  cbarader 
had  been  given  on  the  part  ef  the  defendant  The 
queftions  put  to  herfelf  in  crofe-examination  there  was 
an  ample  opportunity  of 'esqilainmg,  as  fisur  as  the  truth 
would  permit,  when  (he  came  to  be  re-examined. — His 
Lordfliip  obfisrved,  that  the  law  confidered  this  an 
action  of  trefpafs  for  aflaulting  the  daughter,  whereby 
the  parent  loft  her  fervice ;  and  although  by  fome 
anomaly,  when  the  lo£s  of  fenrice  was  eftabliflied,  a 
further  compenlation  was  allowed  for  the  injury  to  the 
parental  feelings,  it  was  neceflary  to  watch  that  this  ano- 
maly (hould  not  be  carried  farther,  and  that  the  original 
fcope  of  the  adUon  (hould  not  be  entirely  loft  fight  of. 
The  plaintiff  had  a  verdid  for  jf  75. 

Garrow,  A,  G.,  and  Bevan,  for  the  plaintiff. 

Park  for  the  defendant. 

Attonuei,  Price  tad  Fmchoi,] 

1^  Bamfidd  V.  Mafley,  ;Cainpb.46o. 

til  KSMKTUBT 
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Keightlby  Vn  Birch  and  Another.  sjjunuy, 

Feb.  19. 

HTHIS  was  an  aSion  againft  the  late  Sheriffs  of  Lon-  ^  fn^akt 

don  tor  improper  condu6l  m  the  execution  of  a  for  an  improper 
writ  of  fi.  fa.  whereby  they  were  direfted  to  levy  the  JiSiUttfdSt 
fum  of  ^45.  upon  the  effedh  of  J.  Smith,  befides  rfl^lj*^,'/^^ 
poundage,  &c.     The  return  was,  that  they  had  taken  ^^^^  rf  the 
goods    and    chattels   of    Smith,    of   the    value    of  rears  «f  rent,  it 
jtya*  15^.  lodl.  ;    that  they  had  paid  feveral  fums,  ^^o^pj^ethat 
amounting  to  ^34.  3/.  7^/.  for  King's  taxes,  &c.  and  ty^^^^^, 
the  refidue  of  the  money  levied,  viz.  ^38.  12s.  3^-  i?^^**"*  **' 
they  had  paid  to  one  Beveridge,  the  landlord  of  the  fome  evijence 
premifes,  for  arrears  of  rent.  that  the  rentwit 

For  this  purpofe, 
the  landlord  of 

The  execution  went  in  the  2  id  of  March  laft.     On  '■"  p""""".  " 

,         •^  not  a  competent 

the  24th,  Beveridze,  the  landlord,   diftrained  upon  witnefe. 

,  :      r  ^t        .     •  /•  ^  ,     The  (heriff havinj 

the  goods  for  jroa.  being  five  quarters   rent    al-  taken  ^oods  in 
leged  to  be  due.     A  man  remained  in  poffeffion  under  rfTfa^Tnot  j!iif. 
thediftrefs  for  three  days,  and  then  withdrew,  having  ^^ImJothehiV 
given  notice  to  the  Iheriffs*  officer  of  the  landlord's  eft  bidder  greatly 

1   •  r«i  1  1  •  «  r  1  under  their  value; 

claim.  The  goods,  which  were  iwom  to  nave  been  but  if  he  cannot 
worth  between  ^^300.  and  ^400.  were  afterwards  abiTpn'^fliOTid 
fold  by  the  (heriffs  by  public  auftion  for  £72. 1 5^.  i  od.  ["^^^  '^^"^ 
The  fums  mentioned  in  the  return  for   taxes,  &c.  J«"d«forw»n'«f 

'  buyers. 

were  then  paid,  ind  the  remaining  ^^38.  lax.  ^34/. 
was  handed  over  to  Beveridge,  the  landlord.  Smithy 
the  defendant  in  ^  the  execution,  being  called,  fwore 
that  he  had  paid  all  arrears  of  rent  at  the  preceding 
Chriftmas,  and  that  at  the  time  of  the  execution 
there  was  no  rent  due.  Upon  thefe  fafts  it  was  con- 
VoL.III.  Mm  tended. 
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1814.     ,  tended,  that  the  (heriffs  were  liable,   ift,  for  paying 

^ — " — ^  the  money  to  the  landlord  when  there  was  no  rent 

V.          due ;  and,  2dly,  for  felling  the  goods  fo  much  under 

Birch       (jjgjj.  value ;  whereas,  had  they  been  properly  fold, 

and  Another.     ,  '  ,^«>.  ^T^*^,,       , 

they  were  more  than  fuffiaent  to  fatisfy  both  the 
landlord  and  the  judgment  creditor.  The  declara- 
tion contained  counts  adapted  to  both  thefe  griev- 
ances. 


Garrowy  A.  G.  with  regard  to  the  firft,  infilled, 
that  it  was  immaterial  to  the  Sheriffs  whether  the 
rent  was  due  or  not,  if  they  had  aded  bonajlde^  and 
the  rent  had  been  demanded  of  them.  By  8  Ann. 
c.  14.  they  were  bound  to  pay  a  year's  rent  to  the 
landlord  before  removing  the  goods  from  the  pr&- 
mifes.  If  a  year's  rent  was  demanded  of  them,  they 
had  no  means  of  knowing  whether  or  not  it  was  due. 
If  they  refufed  to  pay  it,  they  were  liable  to  wi  ac- 
tion at  the  fuit  of  the  landlord.  Therefore,  all  that 
the  law  could  require  of  them  was,  that  they  fhould 
aft  with  good  faith,  and  according  to  a  found  dif- 
cretion.  Here  not  only  was  there  a  demand  for  rent^ 
but  a  diflrefs  for  five  quarters,  at  the  rate  of  £^0. 
a-year,  aftually  came  in,  while  they  were  in  pofleffion 
of  the  goods  upon  the  premifes  j  they  were  therefore 
bound  to  pay  one  year's  arrears,  as  far  as  the  fum 
levied  would  go^  after  incidental  charges  were  de- 
frayed ;  and  if  the  rent  was  not  due,  the  plaintiff^s 
remedy  was  againfl  the  landlord— in  ca/e  for  a  de- 
ceitful reprefentation,  or  ajfumfjit  for  money  had  and 
received. 

Lord 


and  Another. 
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Lord  Ellbkborouoh.    I  am  of  opinion  that  the       1814. 
flieriflfs  are  liable  in  this  adion,  if  there  was  no  rent  due.   ^^J^JJ^^ 
They  might  have  required  reafonable  evidence  from  v. 

the  landlord  (fuch  as  a  fight  of  the  leafe)  that  the  rent  ^^/^^^^^^ 
was  due  before  they  paid  him  the  money.     Sheriffs 
are  often  placed  in  very  difficult  circumftances,  and 
mud  aft  at  their  peril.   When  they  proceed  bondfrJe^  • 
they  will  be  indulged  with  time  to  make  a  return  till 
an  indemnity  is  offered ;  but  they  muft  eftablifli  the 
truth  of  their  fetum  when  it  is  once  made.     The  fta- 
tute  of  Anne  only  authorizes  the  fheriff  to  pay  to  the 
landlord  fuch  arrears  of  rent  as  ar£  or  Jhall  be  due. 
The  defendants,  therefore,  ought  to  give  fome  evidence 
that  a  fumof  ^38.  \2s.  r^d.  was  due  for  rent  from 
Smith  to  Beveridge.     I  (hould  be  fatisfied  with  flight 
evidence  of  this  fa£l  to  make  out  a  prim&  facie  cafe  in 
their  favour.    But,  on  the  contrary,  we  have  pofitive 
evidence  that  no  rent  was  due. 

Garrow^  A-  G.  then  propofed  to  call  Beveridge j  the 
landlord,  to  prove  *the  rent  due  j  but  Lord  Ellen- 
borough  held  that  he  was  an  incompetent  witnefs,  ass 
if  the  prefent  aftion  fucceeded,  he  would  be  liable  to 
an  a£tion  at  the  fuit  of  the  flieriffs,  in  which  this 
judgement  would  be  evidence  of  fpecial  damage. 

Garrow,  A.  G.  upon  the  fecond  ground,  infifted  that 
the  flieriffs  could  not  be  liable,  as  they  had  fold  the 
goods  by  public  auftion,  for  the  .higheft  price  they 
would  fetch. 

Lord  Ellenborouoh.    If  the  goods  taken  in  exe- 

cution  really  were  worth  £^00.  or  -8^400,,  I  think 

M  m  2  the 
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Kbiohtibt 

9i 


•nd  Another. 


1814.  ^  the  (heriflfs  are  liable  for  felling  them  for  £y2. 1 5/.  i  od. 
The  return  ought  to  have  been,  that  they  had  taken 
goods  which  remained  in  their  hands  for  want  of 

Bnca^^  buyers.  If  a  chattel  worth  j^i,ooo.  is  put  up  to  fale^ 
and  only  ^^5.  is  bid  for  it,  the  flieriflF  ought  not  to 
part  with  it  for  that  fum,  and  he  may  £iirly  fay  that 
it  remains  in  his  hand  for  want  of  a  buyer.  He  ought 
to  wait  for  a  vemUfmi  euponasj  the  meaning  of  which 
is  ^^  fell  for  the  bed  price  you  can  obtain/* 

The  Jury  found  for  the  plaintiff,  damages  ^45* 

Tofping  and  Effinaffe  for  the  plaindff. 

Garrow^  A.  G.,  and  Lmg^  for  the  defendant.. 


Vtie  Leader  t.  Danvtrt,  i  Bof.  &  Pul.  359* 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


/f^i»  DiTCHAM  V.  Bond. 

Feb.  %S, 

2^J2j^^  TPRESPASS  for  breaking  and  entering  the  plainriflTs 
S^"^^'*^'  dwelling-noufe,  and  making  a  great  noife  and 

mddiigaiidfe  difturbancc  therein,  &:c.  and  for  aflauldng  and  beadng 

and  ditturbance  .  •  1  i_  •     r 

therein,  the  de-  him  and  his  Icrvant. 


•  licence,  to  which  the  plaintiflf  replied  dto  iiijwria.-^H(U\  that  the  plea  wu  (hppoxted  by  endcnc* 
that  the  pUntifflieitf  a  bilUaTd  table  in  the  houTe,  at  which  aH  perfooa  were  nfuaUy  pennicted  by  hitt 
CO  play  at  re|ulated  prices,  and  that  the  defendant  entered  thehoufe  for  the  purpofe  of  going  to  tba 
biUiscd  toonu  aUkough  while  in  the  hmfe  h«  wu  guilty  of  a  tvefpefi  ia  ailkultiBg  the  plaimiffl 

The 
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ITie  defendant  pleaded  to  breaking  and  entering  ^  ^^'4-  ^ 

the  houfe  a  licence,  with  other  pleas  to  the  reft  of  the  j^.g^j^^ 

declaration.  v. 


BONB. 


Replication  to  all  the  pleas,  de  injurid^  &c. 

It  appeared  that  the  plaintiiF  keeps  feveral  billiard 
tables  in  his  houfe,  at  which  all  perfons  may  play, 
paying  certain  regulated  prices  by  the  game  or  hour. 
There  is  no  board  or  fign  on  the  outfide  of  his  houfe, 
ftating  that  billiard  tables  are  kept  there ;  but  the  outer 
door  always  remains  open,  and  gentlemeQ  walk  up 
ftairs  to  the  billiard  rooms,  if  any  happen  to  be  difen- 
gaged,  or  if  not,  they  wait  in  a  parlour  below.  On 
the  1 8th  of  May  the  defendant  entered  the  houfe,  and 
infifted  on  walking  up  ftairs  to  the  billiard  rooms, 
although  they  were  all  engaged ;  ftruck  the  plaintiff, 
who  wiflied  to  prevent  him,  and  made  a  great  difturb- 
ance  in  the  houfe  for  a  confiderable  while  after. 

It  was  infifted  for  the  defendant,  that  he  was  entitled 
to  a  verdi&  on  the  plea  of  licence,  as  the  plaintiff  muft 
be  fuppofed  to  have  confented  to  all  perfons  entering 
the  houfe  for  the  purpofe  of  playing  at  billiards.  The 
defendant  might  have  been  guilty  of  fome  excefis ;  but 
that  could  not  be  taken  advantage  of  for  want  of  a 
new  aflignment* 

On  the  other  fide  it  was  contended,  that  the  keeping 
-  of  billiard  tables  under  thefe  circumftanceS  was  no  evi- 
dence of  licence,  and  that  at  any  rate  the  defendant 
by  his  fubfequent  condud  had  made  himfelf  a  tref- 
paffer  ab  imttQ. 

M  m  3  Lord 


St6 

1814. 

DiTCilABI 

V. 

Bond, 
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Lord  Ellenborough. — I  think  the  plamtiff  was 
bound  to  new-ai&gn.  The  keeping  of  a  billiard  table 
amounts  to  a  licence  given  by  the  party.  The  dif- 
tinftion  is  taken  in  the  Six  Carpenters  Cafe  {a)  between 
a  licence  given  by  the  party  and  a  licence  given  by  the 
law.  If  the  defendant  exceeds  the  latter,  as  by  com- 
mitting a  trefpafs  in  an  inn,  he  is  a  treipafler  ab  initio ; 
but  an  excefs  of  the  former  muft  be  taken  advantage 
of  by  new  aflighment. 

The  plaintiff  had  a  verdid,  with  ^5.  damages  for 
the  affault  upon  himfelf  and  his  fervant. 

Carrow^  A.  G.,  and  Crofs^  for  the  plaintiff. 
Park  and  Campbell  for  the  defendant. 

[Attornicsy  Lalimtr  and  Cybaldcflim^ 


(a)  8  Rep.  146.  a. 


In  the  enfuing  term  a  motion 
.  was  made  to  arrefl  the  judgment 
in  this  cafe^  on  the  ground  that 
the  plaintiff  could  not  join  in 
the  fame  declaration  a  count 
for  afTaulting  Himfelf,  and  a 
^ount  for  aflaulting  his  ferrant, 
per. quod fervUium  amtfit\  but  the 


Court  held,  that  an  aftion  *for 
beating  the  plaintiff's  fervant  p. 
q,f^  a,  is  properly  an  aftion  of 
trefpafs^  and  may  be  well  joined 
with  counts  for  afTaulting  and 
beating  tlie  plaintiff  himfelf,  or 
breaking  and  entering  hishoufe. 


Wilson 
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Wilson  v.  Freeman.  '  Monda; 


Feb.  a 


I: 


^["^1118  was  an  zQion  againft  the  defendant  as  a  car-  Notwithiiandiiic 

rier,  for  negligence  in  the  carriage  of  a  looking-  Hm  diat  ihey" 

glafe  from  London  to  Bilderftone,  in  SuflFolk,  whereby  ^jJI„;j;Sie  ^0^ 

it  was  broken.  goods  of  a  parti- 

cular defcripcioo, 
above  the  value 

The  looking-glafs  packed  in  a  cafe,  dire£ted  to  the  ^ecificdaml^iid 
plaintiflF,  and  marked  «  glafs,"  was  delivered  to  the  ^^^^J^)."'j;^P^ 
defendJint's  book-keeper  at  the  Saracen's  Head,  Snow  that  the/ were 
Hill.  The  book-keeper  being  told  what  it  was,  faid  he  done  to  an  article 
(hould  charge  four  cwt.  for  it,  although  in  point  of  faft  1^  mlth'aLt 
it  weighed  but  three.  The  perfon  who  brought  it  an-  ^^h^hiia  fiivf 
fwered,  **  Charge  what  you  pleafe ;  you  (hall  be  paid  >»•«/««/*  uAcn 

*••  •!«  1  r»  T«  f^rt        delivered^  their 

lor  It,  provided  you  take  care  ot  it.     It  is  worth  j&8o.  book-keeper 
It  is  in  your  care,  and  I  am  done  with  it."  No  money  ^Sedrft'" 
was  then  paid,  except  6d.  for  booking.     The  looking-  fiJ^;"J^% 
glafs,  when  impacked  in  Suffolk,  was  found  to  have  for  u  what  he 

...  t_      •  pleafed,  which 

been  broken  on  the  journey.  ihouid  be  paid. 


The  defence  was  refted  upon  the  effeft  of  a. notice 
ftuck  up  in  the  defendant's  waggon  ofEce,  intimating 
that  the  proprietors  ^^  would  not  be  accountable  for  any 
China,  glafs ^  or  contents,  plate,  watches,  cafh,  bank 
notes,  bills,  jewels,  or  writings,  however  fmall  the 
value,  nor  for  any  uther  article  of  more  than  £$. 
value,  if  loft  or  damaged,  unlefs  fpecifieu,  and  paid  for 
asfucb  when  delivered  at  their  offices  in  town  or  to 
their  agents  in  the  country.'*  Here  nothing  had  been 
paid  for  the  looking^glafs  when  it  was  delivered,  and 
the  defendant  therefore  was  not  accountable  for  the 
damage  it  had  fuftained. 

M  m  4  Lord 


provided  it  was 
Uken  care  of. 
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1814.  Lord  Ellenborough  held,  however^  that  as  the 

Wiuoii      book-keeper  knew  what  the  article  was,  and  was  told 

V.         its  value,  and  was  defired  to  charge  whalf  he  pleaTed, 

Femmak.    the  payment  of  the  money  was  difpenfcd  with,  and 

the  notice  was  unavailing* 

Verdi&  for  the  phdntiffi. 

Garrotvj  A.  G.,  Holrcyd,  Jlder/on,  and  ErJUne^ 
for  the  plaintiff. 

Park  and  Comyn  for  the  defendant. 

[Attornief,  Ckf/holm  md  Pope,] 


Fide  Beck  v»  Evans,  ante  267. 


COURT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  AT  GUILDHALL, 


Coram  Chambre^  L 

Hart  and  Another  v.  Sattz-ey. 

l^J!^^;  T^IS  was  an  adion  for  goods  fold  and  dehVcred,  to 
the  deuvery  ef         recover  the  price  of  a  hofflhead  of  irin. 

them  10  •  earner  *  °  " 

if  fufficient  to  bind  the  contraft  accarding  to  the  ftatute  of  frauds,  where  the  poithafer  hat  been  » 

the  habit  of  recehfing  gopdi  finon  the  vendor  by  the  lane  mode  of  coaveyaace. 

The 


V. 

Sattlst. 
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The  plaindiFs  arefpirit  merchants  in  London^  who       1814* 
had  been  in  the  habit  of  fupplying  fpirits  to  the  de-   ^'^^Hari^ 
fendant^  a  publican  near  Dartmouth  in  Devonfliire.    and  Another 
In  thefe  previous  dealings  the  courfe  had  been  for  the 
plaintiffs  to  (hip  the  goods  on  boa/d  a  Dartmouth 
trader  in  the  river  Thames,  and  the  defendant  had 
always  received  them.     The  hogihead  of  gin  in  quef- 
tion  was   verbally  ordered  by  the  defendant  of  the 
plaintifis'  traveller,  and  was  fhipped  in  the  fame  man- 
ner as  the  others  had  been.     There  wasi  no  evidence 
either  that  it  ha4  been  delivered  to  die  defendant  in 
Devonfliire,  or  that  he  bad  refufed  to  accept  it* 

Lens,  Serjeant,  for  the  Defendant,  contended,  there 
was  no  fuificimt  contra&  here,  according  to  the  17th 
fe&ion  of  the  Statute  of  Frauds,  which  in  a  cafe  like 
this,  where  the  delivery  of  the  goods  is  relied  upon, 
requires  that  ^  the  buyer  ihafll  accept  part  of  the 
goods  fold,  and  adually  receive  the  fame.'* 

Chambre,  J.  —I  think  under  the  drcumflances  of 
this  cafe,  the  defendant  muft  be  coniidered  as  having 
conftituted  the  mafter  of  the  fhip  his  agent  to  accept 
and  receive  the  goods. 

Verdid  for  the  plainti£ 

Be^y  Serjeant,  and  Richartffbn,  for  the  plaintiff. 
Lens^  Serjeant,  for  the  defendant* 

[Attonitts  Lant  and  Price,] 


Fide  Kent  y.  Halkinfon,  3  Bof.  U  Pul.  ajj.    Elmore  v.  Stone, 
z  Tsuat.  458.  I 

Coram 
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Coram  Gibbs,  C.  J. 


HoLROTD  and  Others,  Affignees  of  Hall,  a  Bankrupfy. 
V.  Whitehead  and  Others. 

Where  a  tnder  ]i/f  ON£T  had  and  recdyedi 

departs  from  his    -*-▼-*- 
dwelling-houfe 

«eK4^*^  The  bankrupt  was  a  hofier  in  Bafinghall-ftreet 
tioiii,ifheinaket  Qn  Wednefday  the  5th  of  Auguft  1813^  he  departed 
forcarr}ingun  from  his  dwelling-houfe,  havmg  left  behind  him  a 
^.^^^^  letter  dffcfted  to  his  wife,  in  which  he  fays,  that  he 
he  forefecsthat   y^  taken  leave  of  her  for  ever,  and  that  certain  fup- 

as  a  neccflary  ^  '  * 

coofequence  hu  pofed  mifcondud  of  hers  had  driven  him  away.    He 

muft  be  broken  obferves,  (he  would  foon-  be  turned  out  by  his  credi- 

dfionmufTbrdc-  ^^^^  9  that  there  would  be  aos.  in  the  pound  for  them  j 

layed,  which  b^j  {j^^t,  bc  it  Icfs  or  more,  he  had  done  with  it.    He 

events  according-  '  ^  ' 

ly  happen;  he  concludes  by  deflring  her  to  fee  that  no  one  took 
an*aVof  baX'  goods  out  of  the  warehoufe  in  preference.  Before 
"*8ut' i9Geo.a.  B^^S^  ^^  S^^^  ^^  direftions  for  carrying  on  his  bufinels 
cji.  only  pro-    during  his  abfcncc.  ^  He  returned  for  a  Ihort  time  in 

teai  payments  m  o     ^ 

refpeaof  biUsof  the  evening  of  Saturday  the  8th.  In  the  mean  time, 
fecret  aa  of!  '  a  Creditor  Jiad  called  for  money,  and  was  obliged  to  go 
w^th7Unk-  2tway  unfatisfied.  The  bankrupt  was  feveral  hours  at 
OT^the  wulf  tl*  ^^^^  o^  the  Sunday.  He  returned  again  early  on  Mon- 
the  party  receiv-  day  momiug,  and  fat  the  greater  part  of  that  day  in  a 
mg     money,    y^^^^^^  ropm  abovc  ftairs,  where  he  had  not  been 

accuftomed  to  lit  except  when  he  was  unwell.   On  the 

Tuefday  he  was  denied  to  a  creditor  by  his  own  orders; 

and  a  commiilion  of  bankrupt  foon  after  iflued  againlt 

him. 

The 
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The  defendants  were  his  bankers.  On  the  Saturday^  1B14. 
without  knowledge  of  his  infolvency,  they  had  paid 
a  bill  of  exchange  for  jf  300,  accepted  by  him,  pay- 
able at  their  houfe,  for  which  they  had  no  funds  of  ^^^^^^Sj^"^ 
his  in  their  hands.  For  the  purpofe  of  reimburfing 
them,  he  fent  tbem^  at  nine,  o'clock  on  the  Monday 
morning,  the  £7,$Oy  to  recover  which  this  a^on 
was  brought. 

Shepherd^  S.  G.,  for  the  defendants,  cont^ded,  ^  ^ 
I  ft,  that  there  was  no  adl  of  bankruptcy  before  the 
payment  bf  the  money ; ,  and  2dly,  that  the  payment 
was  proceded  by  19  Geo.  2.  c.  32. — i.  The  bank- 
rupt departed  from  his  dwelling-hpufe  gn'the  Wednes- 
day, not  with  intent  to  delay  his  creditors,  but  be- 
caufe  he  had  quarrelled  with  his  wife.  He  lays  there 
was  10s.  in  the  pound  for  them  all,  and  there  is  no  . 
proof  that  his  conduft  was  at  all  influenced  by. pecu- 
niary embarraffments.  Suppofe  that  on  the  Satur- 
day, having  repented  of  his  feparation  from  tiis  wife, 
he  had  returned  and  continued  regularly  to  carry  on 
his  bufinefs,  could  it  be  faid  that  he  had  committed  an 
a£l  of  bankruptcy  ?  Surely  the  effeft  of  his  condud 
could  not  be  determined  by  what  took  place  in  the 
following  week.  2.  The  defendants  were  ^'  really  and 
hoxA  fide  creditors  of  the  bankrupt  in  refpe&  of  a  bill 
of  exchange  really  and  bond  fide  accepted  by  fuch 
bankrupt  in  the  ufual  and  ordinary  courfe  of  trade  and 
dealing."  Therefore  they  were  not  "  liable  to.  refund 
to  the  ailignees  of  fuch  bankrupt's  eftate  the  money 
which,  before  fuing  forth  the  commiflion,  was  really 
and  bon&  fide,  and  in  the  ufual  and  ordinary  courfe  of 
trade  and  dealing,  received  by  them  of  the  bankrupt 

before 
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1814.       before  fuch  time  as  they  knew  he  was  become  a  bank- 

•'^'^7"'^^"*""^  xi^,  or  that  he  was  in  infolvent  circomftances.''  They 

V.  were  his  creditors  in  refped  of  the  bill  of  exchange 

^*nh*^^  for  j?3oo.  which  ht  had  accepted  payable  at  thchr 

houfe;  and  the  payment  of  the  ji2$o.  to  reimburfe 

them,  was  in  the  ordinary  courfe  of  trade  and  deaibg. 

The  cafe  cqmes  within  the  very  words  as  well  as  fpirit 

of  the  a&  of  parliament. 

GiBBs,  C.  J.  obfervedy  that  the  bankrupt  might  be 
confidered  to  have  committed  an  ad  of  bankruptcy  by 
dq>arting  from  his  dwelling-houfe  on  the  Wednefday, 
although  the  ftep  which  he  took  arofe  chiefly  from 
domeitic  diflenfions.  He  evidently  contemplated  hk 
trading  as  at  end.  He  had  no  intention  to  return. 
He  left  no  dire&ions  how  the  bufinefs  was  to  be  carried 
on  in  his  abfence.  He  defired  that  no  preference 
fliould  be  (hewn  to  his  creditors.  One  of  them  called 
while  he  was  away,  and  appears  to  have  been  delayed. 
It  was  not  enough  that  he  left  his  property  behind, 
even  if  he  believed  that  it  would  produce  aos.  in  the 
pound  to  all  his  creditors.  They  had  a  right  likewife 
to  his  perfon.  Where  creditors  have  been  delayed,  the . 
trader  has  been  held  to  have  committed  an  aft  of 
bankruptcy,  akhough  that  was  not  his  principal 
motive,  as  he  mud  be  fuppofed  to  forefee  and  intend 
the  neceffary  confequences  of  his  own  aft. — ^Upon 
this  part  of  the  cafe,  the  Chief  Juftice  diredled  the 
jury  to  (ay,  whether  they  believed  that  the  bankrupt 
le(t  his  houfe  with  intent  to  dehy  his  creditors^  and 
whether  they  found  as  a  faft  that  a  creator  wastfaere*^ 
'  by  delayed.  His  lord(hip  obferved,  that  in  his  own 
opinion  there  was  a  fufiicient  aft  of  bankruptcy,  if  the 

bankrupt 
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HOLROYD 


bankrupt  left  his  houfe  with,  intent  to  delay  his  credi- 
tors ;  but  he  wifhed  to  give  an  opportunity  to  take  the 
opinion  of  the  Court  upon  this  queftion,  if  the  jury 
fhould  think  that  no  creditor  was  in  point  of  faS  ^^'3S?^® 
delayed  (^). — With  regard  to  the  fecond  point,  he 
exprefled  himfelf  clearly  of  opinion,  that  the  pay- 
ment, if  made  after  an  a&  of  bankruptcy,,  was  .not. 
protected  by  the  ftatute.  He  confidered  the  19  G.  3.  ~ " 
€•  3a.  only  to  apply  to  goods  fold,  or  to  cafes  where 
the  bankrupt  was  liable  on  the  bill  of  exchange  to  the 
party  receiving  the  money.  The  defendants  in  this 
inAancewere  not  creditors  of  the  bankrupt  on  a  bill 
of  exchange,  but  for  money  lent,  or  for  money  paid 
at  his  requeft.  The  ^250  was  fent  to  them  as  the 
re-payment  of  a  loan,  and  not  to  difcharge  the  bank- 
rupt's liability  to  them  on  a  bill  of  exchange  (^). 

The  jury  found,  that  the  bankrupt  left  his  houfe 
with  intent  to  delay  his  creditors,  and  that  a  creditor 
was  thereby  delayed ;  and  the  plaintiffs  recovered  the 
amount  of  their  demands 

LenSf  Serjt.,  and  Campbell^  for  the  plaintiffs. 
Shepherd^  S.  G.  and  Bejiy  Serjt.  for  the  defendants. 

[Atcoroics,  HoU  tc  Farren  and  Palmer  ft  Co.]  ' 

(a)  Robertfon  v.  Liddell,  9  Eaft,  487. 
{i)  See  Tsmplin  v*  Diggini,  2  Campb.  ^la. 
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^ilchtf"     Ralph  Adams  and  Others  v.  Malkin  and  Another; 
Anatwrneycm.  npHIS  was  an  iffue  direfted  by  the  Lord  Chancellor 

not  be  made  *       JL  i_     i_  o  !>«»  ^ 

bankrupt  a»  a  to  try  Whether  one  Samuel  Thomas  Adanuy  againll 

unU6  hrhT"'  whom  a  commiffion  of  bankrupt  iffued,  bearing  date 
rfllli^^ney  2ift  April  i8i2,  was  at  the  time  of  the  date  and  iffuing 
depofitedwith     of  the  faid  commiffion  of  bankrupt  arainft  him,  a 

him  for  the  pur-  ?     i_  -.v- 

pofe  of  laying  it  trader,  as  bemg  a  money  fcnvener  or  broker  withm 
the  feveral  ftatutes  relating  to  bankrupts,  fome  or  one 
of  them.       . 


out  on  fecuritiei. 


The  commiffion  had  been  fued  out  by  .the  plaintiffs, 
and  the  defendants  were  two  creditors  who  petitioned 
to  fuperfede  it. 

Samuel  Thomas  Adams j  the  bankrupt,  for  }  number 
of  years  before  his  bankruptcy,  and  down  to  the  time 
when  that  event  happened,  lived  in  Great  Ruflell 
Street,  Bloomfbury,  where  he  carried  on  the  bufinefs 
of  an  attorney  and  folicitor,  ading  for  h|s  elicits,  and 
making  out  his  bills  as  attomies  and  folicitors  ufually 
do.  The  evidence  relied  upon,  to  (hew  that  he  was 
likewife  a  money  fcrivener,  was  in  fubftance  as  follows : 
The  plaintiffs,  who  are  his  relations  and  were  brick 
and  tile  makers,  having  no  banker  of  their  own,  ufed 
to  depofit  bills  and  money  with  him  to  have  them 
lodged  with  his  bankers ;  but  he  did  not  lay  out  the 
money  for  them,  and  they  received  it  back  again  as 
they  wanted  it. — He  had  authority  from  a  Mr.  Hake 
to  (peculate  in  the  purchafe  of  houfes  for  him.  He 
accordingly  negotiated  for  Hake  the  purchafe  of  a 
chapel  in  Oxendon-ftreet,  and  of  fome  freehold  and 
leafehold  houfes  in  Pall  MalK*~Hc  was  afterwards  con- 
ij  cemed 
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cemed  jn  re-felling  part  of  thefc  to  a  Captain  Cooke.  ,  '^^^  ^ 
About  ^1,000.  of  Captain  Cooked  purchafe-money  Adams 
remained  on  mortgage,  and  the  mortgage  was  pre-  ^"^  Others 
pared  in  the  bankrupt's  office.  He  received  the  inte-  Malkin 
reft  on  the  mortgage,  and  the  rents  for  fome  of  the  and  Another. 
houfes  which  remained  unfold. — H^  was  employed  by 
Captain  Cooke  in  the  fale  of  fome  property,  atBrompton, 
to  a  Mr.  Sandby^  and  when  the  bills  given  in  payment 
were  diihonoured,  he  ailifted  in  raifing  money  to  pay 
them. — He  was  likewife  concerned  in  fome  pecuniary 
tranfadions  between  Sandby  and  the  Earl  of..  Moira^ 
in  the  courfe  of  which,  money  paiTed  through  his  hands, 
but  none  was  depoiited  with  him. — He  fold  a  deben- 
ture on  Drury-Lane  Theatre  for  a  Mr.  Maunde^  and 
negotiated  an  annuity  for  him.  It  did  not  appear  that 
the  money  advanced  as  the  price  of  the  annuity  was 
cver.in  his  hands.  He  received  money  from  Maunde 
to  pay  off  the  intereft.  He  carried  on  a  treaty  for  the 
redemption  of  the  annuity,  and  was  intruded  to  depo- 
fit  money  at  a  banker's  for  that  purpofe. — He  fold  out 
(lock  for  one  PauU.  and  hegotiated  a  loan  for  him, 
on  the  fecurity  of  flock  belonging  to  Paul  and  his  wife. 
—OntGreen  advanced  him  ^^  1 00. ;  but  akhough  he  had 
given  a  different  account  of  it,  this  in  truth  was  by  way 
of  loan,  and  intereft  was  to  be  paid  for  the  money.* 
—The  laft  tranfadion  proved  was  with  a  Mr.  Jack/on, 
who  employed  him  to  negotiate  a  loan.  The  money 
was  procured  from  Sandby^  and  paffed  through  the 
bankrupt's  hands. — He  charged  as  an  attorney  for  all 
the  buiinefs  he  thus  tranfa&ed. 

.   Shepherd  J  S.  G.,  for  the  plaintiffs,  contended,  that 
upon  thefe  fa£ts  5«  T.  Adams  was  a  money  fcrivener 

within 
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1814.  within  the  meaning  of  th#  aft  of  parliament.  Although 
^•^'^^  he  was  an  attorney,  he  might  likewifis  aft  as  a  fcrivcner ; 
and  Others  and  if  he  did^  he  would  not  be  lefs  fubjeft  to  the  bank* 
**  rupt  laws  than  if  he  carried  on  the  latter  bufineb  ex* 
and  Another,  cfufively.  In  modem  times  this  buiinefs  is  not  carried 
on  by  a  feparate  clafs  of  men,  but  is  generally  con- 
dufted  by  attornies.  The  ftatute  21  James  I.  c.'i9. 
renders  liable  to  the  bankrupt  laws  ^'  all  and  every 
perfon  or  perfons  ufing  or  that  fhall  ufe  the  trade  oH 
merchandize^  &c.  or /hall  ufe  the  trade  ^r  ptofejfton  of 
afcrivener,  receiving  otbfr  men's  monies  or  eftates  into 
bis  or  her  trufi  or  cujlodyr  Therefore  a  fcrivener 
appears  to  be  a  perfon  entrufted  with  money,  and  who 
prepares  fecurities,  whether  mortgages,  annuity  deeds, 
bonds,  or  other  inftruments.  Mr.  Adams  afted  ia 
this  charaften  Whether  he  was  a  trader  or  not,  does 
not  depend  upon  the  number  of  inftances  of  his  trad* 
ing.  One  or  two  inftauces,  diftinftly  proved,  are 
fufficient  to  bring  him  within  the  fcope  of  the  bank- 
rupt laws.  It  is  not  necelTary  that  he  (liould  feck  his 
livelihood  only  as  a  fcrivener.  If  that  were  fo,  no 
perfon  could  now  be  made  a  bankrupt  in  that  charac- 
ter. But  commiflions  of  bankrupt  are  conflantly  fued 
out  and  fuftained  againft  attornies  as  money  fcriveners^ 
they  having  been  accuftomed,  in  addidoa  to  their 
bufinefs  as  attornies,  to  receive  other  perfons  money, 
and  to  prepare  fecurities  in  the  manner  purfued  by 
Mr.  Adams. 

Befty  Seijt.  cQntri.^^/idams  merely  afted  in  the  ca« 
pacity  of  an  attorney,  and  it  would  be  extremely  mif- 
chievous  if  a  perfon  afting  in  this  manner  were  fubjeft 
to  the  bankrupt  laws.   Attornies  and  folicitors  do  not, 

6t  as 
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sts  fach,  engage  in  thofe  fpeculations  which  render        18 14. 
their  capital  uncertain.     They  are  not  cxpofed  to  the      Adams 
hazards  of  mercantile  meil,  and  ought  neither  to  be    and  Otherg 
expofed  to  the  feverity,  nor  entitled  to  the  benefits  of     *j  ^" 
the  bankrupt  laws.     To  make  an  attorney  a  trader  as  and  Another* 
a  fcrivener,  it  is  not  enough  that  he  prepares  fecuri- 
ties  ;  be  muft  receive  •*  other  men's  monies  or  eftated 
into  his  truft  or  cuftody."     By  preparing  the  fecuri* 
ties  he  may  be  a  fcrivener ;  but  he  is  not  fuch  a  fcrf* 
vener  as  the  ftatute  defcribes.     Although-  it  fhould  ap« 
pear  that  in  the  courfe  of  fix  or  feven  years,  this  gen- 
tleman might  once,  twice,  or  thrice  have  received 
other  men's  monies,  that  would  not  fubjed  him  to 
the  bankrupt  laws  i  there  mu({  be  a  habit  of  dealing  ^ 

as  a  money  fcrivener  ;  he  muft  have  fought  his  Jiving 
by  it.  An  Odcafional  receiving  of  money  incidental 
to  his  bufinefs  as  an  attorney  is  for  this  purpofe  imma- 
terial. There  is  no  attorney,  and  there  is  hardly  a 
perfon  in  any  other  fituation  of  life,who  has  not  received 
other  men's  money  into  his  pofle(Son ;  but  no  one  is  fub- 
jeft  to  the  bankrupt  laws  by  receiving  money,  who  is 
not  in  the  habit  of  receiving  it  as  a  money  fcrivener.  In 
this  cafe  Adams  is  not  proved  in  any  one  inftance  to 
have  had  other  men's  moniesx)r  eftates  in  his  truft  or 
cuflody.  He  was  merely  employed  to  hand  over  the 
money  from  one  perfon  to  another ;  it  never  remained 
in  his  pofleffion  for  him  either  to  ufe  it  ol;  to  lay  it 
out.  A  feryant  might  as  well  be  confidered  a  money 
fcrivener,  who  pays  money  to  tradelincn  by  his  ma& 
tcr's  orders.  The  money  fcrivener  referred  to  by  thtf 
ftatute  is  a  charader  which  no  longer  exifts.  Adamif 
in  all  the  tranfa€Hons  given  in  evidence,  was  employed 
and  was  paid  as  an  attorney  ;  he  nevSr  charged  bro- 
kerage or  commifHon;  be  made  out.  a  bill  for  deeds 
Vox..  III.  Ntt  and 
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1814.       %nd  attendances  like  any  other  attorney.    Ham/on  t. 

^''"'^^^^I^^^  Harrifon^  %  Efp.  Caf.  555,  is   a  ftrong  authority  to 

YA  Othcrt   ibew  that  neither  Adams,  nor  any  other  attorney  of 

Malkw     ^^^  Pjefent  day,  can  be  made  a  bankrupt  as  a  money 

•odAuother.  fcrivener.    Lord  Kenyon  there  fays,  "  When  the 

^  ftatutp  paffed,  the  bufinefs  of  a  fcrivener  was  well  un- 

derftood ;  the  flatute  had  thofe.  particular  perfons  in.. 

view  who,  eo  nomine,  carried  on  that  bufinels.    The 

a£ts  relied  upon  to  cpnftitute  a  fcrivener  mufl  apply  to 

perfons  who  ufed  to  a£i:  as  they  did,  not  where  a  per« 

ion  receives  and  pays  money  as  the  bankrupt  in  the 

prefent  cafe  has  done*" 

GiBfSi   CL^^The  queftion  is,  whether  Samuel 
Thomas  Adams ^  againft  whom  a  commiilion  of  bank-, 
r  apt  iflued  on  the  2 1  ft  of  April  1812,  was  on  that  day  a 
trader  as  being  a  money  fcrivener.    There  is  fome  dif- . 
ficulty  at  the  pre&nt  day  in  underftanding  corredly . 
what  ai  money  fcrivener  is.    There  is  no  living  ci^ 
rafter  to  r^fer  to  as  an  example.    The  bufinefs  of  a 
'  money  fcrivener,  as  it  i)iras  formerly  carried  on,  has 
been  difcondnued :  it  has  been  fubdivided  into  dif- 
fident branches,  which  have  been  taken  up  by  different 
deicsipcions  of  perfons.    Formerly  'the  bufinefs  was 
Mcell  known.    The  old  books  are  full  of  cafes  arifing 
out  of  the  tranfa£li9^s  of  money  fcrivei^ers;  to  thele 
we  muft  look  to  form  an  accurate  judgro^t  of  the 
chara&er  intended  by  the  legiftatare.    After  the  fta-* 
tute  of  Elizabeti^,  and  before  the  flatute  of  James,  it 
W21S  confidered  doubtful  whether  a  fcrivener  was  fub* 
jeft  to  the  bankrupt  laws.    The  latter  lUtute  fut^fts 
to  the  bankrupt  laws  all  thofe  ^<  who  ufe  ihe  trade  or  . 
profeffion  of  a  fcrivener,  receiving  other  txi&k\  monies 
m  eiUites  into  their,  truft  or  .cuftody«'^    Thus  the  per^ 
*3  fon 
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fon  to  be  coniidered  a  fcrivener  muft  carry  oa  the  trade  >8i4. 
or  profeilion  j^  it  muft  be  an  occupation  to  which  he  .  ^Adams 
reforts  in  order  to  gain  his  living.  To  be  a  fcrivener  knd  Otheia 
within  the  meaning  of  the  ftatute^  he  muft  likewife,  in  ^^  ^* 
the  courfe  of  this  occupation,  receive  other  men's  and  Another* 
monies  into  his  truft  or  cuftody.  It  appears  from  the 
old  cafes,  that  before  bankers  and  brokers  were  fo 
eafy  to  be  found,  the  fcrivener  was  the  perfon  with 
whom  people  were  accuftomed  to  depofit  their  money, 
in  order  thai  he  might  lay  it  out  for  them  when  he 
(hould  find  a  proper  oppcfrtunity.  The  fcriveher,  ia 
the  mean  time^  had  the  ufe  of  it,  and  couid  not  b^ 
queftioned  for  the  profit  he  made  of  it  till  he  laid  it 
out ;  he  was  trufted  as  a  banker.  It  was  not  a  fpecific 
fum  which  in  monies  numbered  he  was  to  keep  in  his 
cheft;  he  gave  credit  for  it  to  the  party,  who  had 
fof&dent  confidence  in  Kim  that  he  would  lay  it  put  to 
advantage  as  foon  aa  an  opportunity  offered.  It  was 
feen  to  be  of  great  importance  that  this  defcription  of 
perfons  fhould  be  fubjeft  to  the  bankrupt  laws ;  for 
through  them  the  property  of  others  was  expofed  to  the 
rifks  of  trade.  They  were  trufted  with  other  men's  pro« 
petty  as  traders  now  are ;  and  therefore  it  was  of  confer 
quence  to  the  public,  that  if  any  calamity  happened  to 
them,  there  Aouid  be  the  fame  fummary-  means  wliTcIt " 
had  been  before  devifed  with  refpefl  to  other  perfons  in 
trade,  of  getting  at  their  effeds^  and  making  an  equal 
diftribiition  among  all  their  creditors.  They  were  €on« 
fequently  included  in  the  ftatiite  of  James  I.  Since 
the  period  to  which  I  have  been  referring,  the  bufinefs 
of  a  money  fcrivener  has  ceafed.  It  is  related  in  the 
life  of  Dr.Jobn^n,  that  »  perfon  who  went  by  the 
name  of  Jack  Ellis  was  the  laft  of  the  profeffion.  He 
was  a  co-temporary  of  Johnfon,  and  is  mentioned  by" 

N  Q  a  him 
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him  tdth  great  refpeft  (a).    At  the  prefent  day^  the 
banker  occupies  one  department  of  the  bufinefs  of  the 

and  Others    fcHvener,  by  being  the  depofitory  of  the  money,  and 
V.  the  attorney  the  other,  by.  drawing  the  fecurities.  The 

an'd  AnoSer.  ''^^^'^^^  would  *not  be  an  attorney,  though  he  werc^ 
occafionally  to  RIl  up  bonds  for  his  cuflomers ;  nor 
does  the  attorney  become  a  money  fcrivener,  though 
on  particular  occafions  he  incidentally  has  the  money 
of  his  clients  to  lay  out  for  them.     In  order  to  make 
a  man  a  money  fcrivener,  he  muft  carry  on  the  bufinefs 
of  being  trufted  with  other  people's  monies  to  lay  out 
for  them  as  occafion  offers.     It  is  not  being  fent  with 
the  money  of  his  client,  or  receiving  it  from  the  pcr- 
fon  with  whom  his  client  may  have  previoufly  con- 
tr  afted,  that  will  make  an  attorney  a  money  fcrivener. 
In  that  part  of  the  tranfadion,  he  is  no  more  than  a 
perfon  employed  to  fetch  and  carry.    Having  nego- 
tiated the  loan,  and  drawn  the  deeds,  his  happening 
to  receive  and  pay  the  money,  is  incidental  to  his 
bufinefs  of  an  attorney.     Nor  if  on  one  or  two  occa- 
sions money  were  depofited  with  him  to  lay  out,  would 
that  conflitute  him  a  money  fcrivener.    He  muft  be 
carrying  on  generally  the  bufinefs  of  a  money  fcrivener. 
That  muft  be  part  of  his  known  occupation.    I  cannot 


{a)  JoHKSOi^. — "  It  18  won-  wat,  I  believe,  the  laflof  that  pro- 

dertul^  Sit,  what  it  to  be  found  fefiion  called  fcriveners,  whicS 

in  London.    The  mod  literary  is  one  of  the  London  companiea^ 

converfation  that  I  erer  enjoyed  but  of  which  the  bofineft  is  do 

was  at  the  table  of  Jack  Ellis*  longer  carried  on  feparately,  but 

a  money  fcrirener  behind  the  is  tranfaded  by  attomies  and 

Royal  Exchange^  with  whom  others.  He  was  a  man  of  liten- 

I  at  one  period  ufed  to  dine  ture  and  talents.  BofwdTiLift 


generally  once  a-week.'*  ^  JJmfm^  ^d  FJ.  /.  so. 

tfo$€hyBofwilL  ThifMr»£lUs 


czprefs 
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cxprefs  what  I  mean  to  convey  more  correftly  than  in       ^^'4- 
the  words  of  the  prefent  Lord  Chancellor,  in  a  cafe      ^dams 
before  him :  "  The  next  queftion  i$,  as  to  the  trading    and  Others 
"  as  a  fcrivener.     That  does  not  depend  upon  the     m^lVin 
'*  fa£t,  whether  the  bankrupt  has  or  has  not  occa-  and  Another. 
**  lionally  done  afts  which  a  fcrivener  peculiarly  and 
•*  properly  would  have  done ;  not  upon  what  he  may 
*^  have  done  upon  one  day  and  what  upon  another 
^'  day ;  but  upon  his  intention  generally  to  get  a  living 
**  by  fo  doing  (a).'*    Though  an  attorney  may  have 
incidentally  afted  as  a  fcrivener,  that  is  not  fufficient : 
Though  money  may  have  been  depofited  with  him,  for 
which  he  was  afterw2u:ds  to  feek  a  borrower,  a  few 
infulated  inftances  of  that  fort  occurring  in  the  cpurfe 
of  his  bufinefs  as  an  attorney,  would  not  bring  him 
within  the  operation  of  the  bankrupt  laws ;  for  that   - 
would  not  be  "  ufing  the  trade^  or  profeflion  of  a  fcri- 
**  vener,  receiving  other  men's  monies  or  eftates  into 
^^  his  tnift  or  cuftody." 

Looking  now  to  the  fa£ts  of  this  cafe,  it  appears 
that  Mr.  Adams  merely  zGtcd  as  a  common  attorney. 
In  the  various  tranfaftions  that  have  been  fpoken  to, 
I  can  difcQver  nothing  which  a  common  attorney 
would  not  undertake.  It  is  faid  he  zGted  as  a  money 
fcrivener  for  the  plaintiffs.  They,  being  his  relations, 
and  having  no  bankers  of  their  own,  depofited  money  ' 
and  bills  with  him  to  be  lodged  with  his  bankers.'  But 
he  was  not  to  lay  out  the  money  for  them,  and  ht 
cannot  be  faid  to  have  received  it  as  a  fcrivener.  In  his 
dealings  with  Hake^  Cookiy  and  Sandby^  he  merely  ne- 
gotiated the  fale  of  eftates,  drew  a  mortgage  deed,  re- 
ceived rent,  and  aififted  in  procuring  the  loan  of  money* 
#"     ■  ■  ■  III 

(a)  £x  parte  Paterfos,  i  Rofe,  40». 

Nn3  It 
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i8i4'  It. does  not  appear  that  he  ever  vas  intrude^  with  the 
\Adam8  n^ioney  of  thefe  or  any  other  perfons  to  lay  out  fwr 
and  Others  them  at  his  difcretion ;  although  he  was  fometimea 
Malkik  ^^^  ^^^^  employed  by  one  party  to  deliver  over  the 
«nd  Another,  money  to  another,  when  it  was  advanced  or  when  it 
was  repaid.  I  take  no  particular  notice  of  the  inftances 
in  which  it  i$  flated  that  Mr.  Adams  negotiated  th« 
fale  of  eftates  ;  for  it  is  ridiculous  to  fuppofe  that  the 
tranfadion  of  fuch  common  and  ordinary  buGne& 
fliould  conftitute  a  njan  a  money  fcrivoien  If  Gnm 
had,  as  Adams  reprefented,  depofited  the  jfioo.  with 
him  till  he  (Adams)  could  find  a  borrower,  pro  bac  via 
he  would  have  been  a  money  fcrivener  ;  and  a  ceurfe 
of  dealing  of  that  defcription  would  render  him  liable 
to  the  bankrupt  laws,  though  one  or  twoinftances 
only  would  not  have  thiis  effefb.  But  it  turns  out 
that  ttie  money  was  advanced  to  Adams  by  way  of  loaa, 
and  that  he  was  to  repay  it  with  intereft  to  the  lender. 
Then,  as  to  Maunde*$  annuity^  the  money  paid  as  the 
confideration  for  it  does  not  appear  ever  to  have  been 
in  Adamses  pofLilionj  and  the  moiiey  with  which  it 
was  to  be  redeemed,  although  it  did  pals  through  hit 
handSf  never  was  applicable  to  his  own  ufe*  It  is  not 
immaterial  to  obferve,  that  all  his  charges  to  lus  em- 
ployers are  the  common  and  ufual  charges  <$f  an  attor« 
ney.  He  charges  for  his  trouble^,  whether  his  labours 
have  been  attended  with  a  favourable  or  unfavourable 
refult.  However^  I  do  not  put  the  cafe  upon  thab 
ground;  for  if  he  had  even  charged  procuradoft 
money  or  commiffion,  this,  in  my  opiiuon^  would, 
not  have  made  him  a  fcrivener,  unlels  he  bad  beat. 
intruded  with  money  as  money  fcriveners  were  ac^ 
cuftomed  to  be  when  the  ftatute  paflfed*  And  I  ate 
Inclined  lo  think,  that  if  he  had  been  intrufted  with 

monej 
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money  as  mon^y  fcrivcncrs  formerly  were,  he  would       >^»4- 
ftill  have  been  within  the  operation  of  the  bankrupt      Adams 
laws,  though  he  had  not  received  procuration  money    and  Othert 
orcommiffion,  and  had  made  the  ufual  charges  for     ^^1^',.,^ 
■drawing  the  fecurides. "  The  eflential  point  to  con-  and  Another. 
fider  is,  whether  he  had  other  men's  monies  or  eftates 
in  his  truft  or  cuftody  as  a  fcrivener  (a). 

Verdia  for  the  defendants. 


In  the  courfe  of  the  tiiftl  Mr.  Hake  was  offered  as  a  tJron  an  UTue  to 

witnefs for  the  plaintiffs.     Being  examined  on  the  voire  zloJm^w^of 

.  dire,  he  ftated,  that  he  was  a  creditor  of  Adams  the  ^^'^Tnot"" 

bankrupt.    The  defendant's  counfel  having  objedled  competent  wu- 

,.       %      .rt-ti-  nefstoiupport    • 

•    to  his  admifllbllty,— ^  .  the  pommiflion, 

'  although  he  docs  , 

Hot  appear  to 

Shepherd^  S.  G.,  contended,  that  not  having  proved  have  proved 
under  the  commiffion>  he  had  np  intereft  to  fupport 
it.  In  many  inftances  a  commiflion  of  bankruptcy 
fc  confidered  very  difadvaritageous  to  creditors.  This 
very  iffue  came  on  to  be  tried  in  confequence  of  the 
defendants,  two  of  Mr.  Adamses  creditors,  having  pe- 
titioned  to  fuperfede  the  commiffion.  If  a  commhlion ' 
of  bankruptcy  be  eftablilhed,  a  creditor  cannot  obtain 
any  fruits  from  a  judgement  at  law ;  and  if  a  certificate 
be  obtained  under  it,  his  legal  remedy  is  for  ever 
barred.  A  diftinftion  may  likewife  be  taken  between 
an  action  by  affignees  to  recover  property,  and  an  iffue 
to  try  whether  the  party  was  a  trader  ;  and  a  creditor 
may  be  admitted  as  a  witnefs  oil  the  latter  X)ccafion^ 
though  not  oh  the  former. 

{a)  Vldi  Ex  parte  Warren,  2  Sch.  Sc  Le  Fr.  414.  Ex  parte 
Malkin,  i  Rofe,  406.  Vin.  Abr.  tit.  Scrivener,  Vol.  19.  p.  2S9. 
•a.  cd. 

Nn  4  GiBBS, 
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1814.  GiBBS,  C.  h^-l  am  of  opinion  that  the  virnefs  U 

^*^P^^^  incompetent.     A  commiflion  of  bankruptcy  is  evi- 

9uid  Others    dently  favourable  to  the  creditors.  A  much  more  fum- 

Ma  ^  ik     ™^^  ^^  eflfedual  remedy  is  thereby  given  them  dian 

fod  Another,  by  an  a6lion  at  law ;  and  as  it  pafles  the  whole  of  the 

bankrupt*s  real  as  well  as  perfonal  eltate  to  the  ailignees, 

it  immediately  appropriates  to  the  fatisfadion  of  his 

debts  that  which  can  only  be  reached  remotely  and 

partially  by  common  law  procefs.     I  conceive,  there* 

fore>  that  a  creditor  has  an  intereft  to  fupport  the  com- 

nuffion  under  which  he  may  prove  and  receive  a.divi- 

dend.     Then  if  he  be  incompetent  as  a  witnefs  where 

the  obje£t  is  to  recover  4ox.  by  the  aflignees^he  cannot 

be  lefs  incompetent  upon  an  iflue  which  is  to  determine 

whether  all  the  bankrupt's  property  real  and  perfonal 

Iball  be  divided  among  his  creditors. 

The  witnefs  was  rgeded  (a). 

Sbepherdy  S.  G.^  Onflow^  Serjt.^  Rkhardfon  and  Rofc^ 
for  the  plaintiffs. 

Beftj   Vaugban^  Serjeants,   and  Campbell^  for  the 
defendants. 

[Attoniflt,  Adanu  and  Hurd,] 


;  

{a)  In  Williams  ▼.  Stevens, 
2  Campb.  301.  Lord  Ellen- 
borough  is  reported  to  have 
held  that  the  creditor  of  a  bank- 
rupt who  has  not  proved  'his 
debt  under  the  commiffion  is  a 
competent  witnefs  to  fupport 
the  commiffiooy  although  not  to 
increafe  the  eftate.    But  this 


cafe  being  cittd  beSore  Lord 
ELDOKt  his  lonUhip  faid^  **  It 
is  not  enough  that  the  creditor 
has  not  avadled  himfelf  of  the 
commiffion ;  to  make  him  a 
competent  witnefs,  it  ought  to 
be  certain  that  he  faever  will." 
Ex  parte  0(bonie,  i  Rofe,  387* 
892. 


^ASES  AT  NISI  PRIUS*  5« 


[This  cafe  ought  to  have  appeared  amongft  thofe  decided  after 
kft  Michaelmas  Term.] 


Coram  Mansfield  C.  J. 


Bell  and  Another  v.  Kymer  and  Others*  Monday, 

December  la* 

T^HIS  was  an  aftion  of  affiimpfit  for  freight.    The  ^w  ■  fl«p » 
^    declaration  contained  feveral  fpecial  and  general  charter  piny  un* 
counts,  fimilar  to  thofe  in  Wilfon  v.  Kymer ^  i  M. &  $•  ^i^^^^t^ 

•  gm  caUyforthepay^ 

•     J/*  mentoffrei^t 

from  the  char- 

By  a  charter  party  under  feal,  bearing  date  the  26th  ItT^^rfJL'Th; 
of  January   1809,   the  plaintiff  chartered  the  (hip  ^^"^^"Jjj, 
Hind  from  Jofeph  and  John  Corfbie^  her  regiftered  niipinthisroyage 

r  r'Tj^r^^TA*  as  indorfee  of  ih« 

owners,  for  a  voyage  from  London  to  St.Dommgo  biUofbding 
ao^  back.  .  The  plaintiffs  covenanted  to  prpvide  a  full  S!^**dSJj'i^wa 
homeward  cargo  for  the  (hip,  confiding  of  coffee  and  ^%^^^^^  o*"  ^ 

t  11  r    .    1  P  r  afligm  on  pay- 

other  goods,  and  to  pay  freight  at  the  rate  of  151.  mem  of  freight 

per  cwt.  for  the  coffee,  and  for  other  goods  in  pro*  ^"^ul^'ieco 

portion,  with  5  per  cent,  primage ;— fuch  freight  and  ^J^^^%^^ 

primage  to  be  paid  in  manner  following,  viz.  ^800.,  ^  ^^  '^^f 

part  thereof,  in  and  by  a  bill  of  exchange,  payable  in  the  goods  to  the 

I^ondon  two  months  after  the  day  of  the  date  of  the  ^^  ttTbluof 

fhip's  departure  from  Gravefend,  and  the  remainder  fo^^lebg^^^ 

two  months  after  the  day  on  which  the  ihould  be  re-  «pon  topythe 

*  freight* 

.ported  inward  at  the  cuftom-houfe  in  the  port  of 
^London. 

The  fliip  having  arrived  at  St.  Domingo,  took  on 
board  there  1,151  bags  of  coffee,  fluppcd  by  J.N. 

D'Arcy^ 
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>8i3.  D*Arcy^  for  which  the  mafter  (igned  at  bill  of  lading, 
dated  6th  June  1809,  making  them  deliverable  *^  unto 
Order  or  to  affigns,  paying  freight  for  the  laid 
goods  as  per  charter  party,  with  primage  and  average 
accuftomed.'* 

This  bill  of  lading  was  indorfed  by  UArcj  to 
7*.  Goodall^  then  ading  as  Admiral  to  Chriftophey 
Emperor  of  Hayti,  and  by  Goodall  to  Wm.  Fletcher^ 
his  agent  in  London.  Fletcher  indorfed  the  bill  of 
lading  to  the  defendants,  who  immediately  accepted 
bills  for  him  to  a  confiderable  amount  on  the  (farength 
of  the  confignment.  The  goods  were  landed  by  the 
defendants,  and  afterwards  delivered  out  from  the 
warehoilfes  of  the  Weft  India  Docks  to  their  order. 
It  did  not  diftindly  appear  in  evidence  how  the  goods 
had  been  entered  in  the  books  of  the  Dodc  Company, 
but  it  was  ^en  as  a  h&  on  both  fides,  that  the  de- 
fendants got  pofiei]ion  of  them  by  virtue  of  the  I^ 
of  lading. 

The  plaintiffs  did  not  call  upon  the  defendants  for 
the  freight  till  May  1810,  there  having  been  finne 
mifapprebenfKHi  as  to  the  perfons  to  whom  the  goods 
belonged*  In  the  month  preceding,  the  defendants 
hod  paid  ov^  to  Fletcher  the  fum  of  j£^4,ooo;,  being 
the  bsdance  due  to  him  from  the  proceeds  of  the 
goodsy  without  making  any  dedu&ion  for  frei^t; 

Shepherd^  Serjt.,  contended,  ift,  that  under  thefe 
circumftances  the  defendants  never  were  liable  for  the 
fndght ;  and,  i^dly^  that  evcti  if  thdy  once  were,  they 
had  beni  difeharged  by  the  hrches  of  the  phunt^. 

ift. 
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ift,  The  defendants  in  this  cafe  afled  merdy  ad  bro«^  x«fS- 
kers ;  in  t  at  charader  they  landed  the  goods;  the  '^g^^ 
bills  of  lading  were  indotfed  to  them  to  enable  them  and  Aootlw 
to  do  fo.  They  were  the  mere  agents  of  Fktcber^  Kym**' 
who  was  alone  beneficially  interefted  in  the  confign-  mi  Otbm 
meht.  They  fold  the  goods  for  him,  and  accounted 
to  him  for  the  proceeds.  Upoa  him,  alone,  tI\creforej 
ought  the  demand  for  freight  to  have  been  made. 
This  is  entirr^ly  diflFercnt  from  the  cafe  of  Cock  v. 
Taylor^  i^EiifiySgg;  where  the  goods  were  deli- 
vered oat  of  the  .fhip  to  the  aflignee  of  the  bill  of 
lading.  Here  there  is  no  privity  between  the  parties 
to  the  aftion,  and  no  confideratibn  for  any  implied 
promife  to  pay  freight.  The  plaintifis  had  no  lien  on 
the  goods  after  they  were  landed  and  lodged  in  the 
warehoufes  of  the  Dock  Company.  There  was  am 
obvious  and  well  known  mode  in  which  they  might 
iiave  preferved  their  lien,  viz.  by  landing  the  goods 
in  the  name  of  the  captain,  and  puttkig  a  ftcp  upott 
them  till  the  freight  was  paid.  By  permitto^  the 
goods  to  be  landed  according  to  the  manifeft,  they 
waived  their  lieil,  and  could  only  reibrt  to  thofe  who 
could  be  cpnfidered  as  having  entered  into  an  exprels 
contrad  to  pay  the  freight.  If  the  defendants  wem 
liable,  a  claim  for  freight  might  as  well  be  let  u^ 
againft  the  grocer  who  purchafed  the  goods  from  tfa^ 
docks,  or  the  confumers  to  whom  they  were  xAHu 
mately  delivered,  adly.  But  fuppofing  that  the  defend* 
ants  were  once  liable,  it  would  be  extremely  unjuft 
to  call  *upon  them  for  the  freight  after  they  bad  paid 
over  the  whole  of  the  proceeds  of  the  goods  to  their 
principal.  Mi  they  were  to  be  looked  to,  a  demand 
ought  to  have  bcea  made  upon  Aem  ai  the  end  of 

two 
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two  months  from  the  delivery  of  the  fhip,  the  ufual 

^Bell^    ^^^  ^^^  freight  to  be  paid  according  to  the  ufage  of 

tod  Another  the  port  of  London.     No  fuch  demand  being  made 

Ktmer      ^P^^  them,  the  defendants  were  naturally  led  to  be- 

md  Others,  lieve  that  the  freight  had  been  paid  by  fome  other 

perfon*'      ■  ■ 

Mr.  Noble  J  one  of  the  Special  Jury, — They  ought  ^ 
to  have  enquired  whether  the  freight  was  paid  before 
paying  over  the  proceeds  of  the  goods. 

MAK8FiJSi.D,  C.  J. — To  be  fure  they  ought. 

Shepherd^  Serjt. — They  were  deceived  by  the 
laches  of  the  plaintiffs.  No  application  for  freight 
having  been  made  to  them  till  May  1810,  they  miift 
be  confidered  as  having  authority  to  pay  the  proceeds 
to  Fletcher^  and  they  were  in  the  fituation  of  agents, 
who  without  notice  have  paid  over  a  fum  of  money  to 
their  principal. 

Maksfield,  C-  J.— I  think  there  is  no  defence  to 
thjs  aftion.  The  defendants,  as  mdorfees  of  the  bill 
of  lading,  ftand  in  the  fame  fituadon  as  the  confignees; 
the  property*  was  in  theiti.  I  fee  no  difference  between 
the  indorfee  of  a  bill  of  ladmg  and  the  confignee — 
there  is  no  difference  at  all.  The  party  who  takes  the 
goods  under  a  bill  of  lading,  by  which  they  are  made 
deliverable  on  payment  of  freight,  muft  pay  the 
freight  accordingly.  It  does  not  fignify  that  the  pro- 
ceeds  were  paid  over  before  a  demand  of  the  freight 
was  made.  The  defendants  became  owners  of  the 
goods  by  the  indorfement  of  the  bill  of  lading; 

5*  they 
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they  took  the  goods  as  indorfees  of  the  bill  of  ladipg.  ^    '^'j*  ^ 

I C2LTC  not  whether  m  general  they  are  brokers  or  not.       bell 

In  this  inftance  they  were  legal  owers  of  the  goods  at  wd  Anothar 

ihe  time  of  the  landmg,  the  bill  of  lading  having      Kyhek 

been  indorfed  to  them  for  a  valuable  confideratioh ;   aji4  0thcri, 

they  were  not  mere  agents,  the  property  was  vefted 

in  them  ;  if  they  have  not  referved  the  freight  from 

the  amount  of  the  proceeds^  it  is  their  own  fault. 

They  had  notice  by  the  bill  of  lading  that  the  freight 

was  to  be  paid  by  the  perfons  who  received  the  goods; 

they  were  therefore  bound  to  fee  to  the  payment  of  the 

freight,  and  are  flill  liable  for  it.    This  is  wholly 

unlike  a  claim  for  freight  on  the  fubfequent  purchafer 

of  the  goods.    He  received  them  long  after  they  were 

landed  by  an  order  from  the  defendants,  in  which 

freight  was  not  mentioned.     The  defendants  received 

them  when  landed  under  the  bill  of  lading,  figned 

by  the  mafter  of  the  (hip,  by  which  they  were  delU 

verable  to  the  fhipper  or  his  ailigns, .  on  payment  of 

freight  as  per  charter  party,  with  primage  and  average 

accullomed. 

The  plaintiffs  had  a  verdi£l  for  ^£911.  the  rate  o^ 
freight  fpedfied  in  the  charter  party. 

A  rule  to  ihew  caufe  why  there  fhould  ftot  be  a 
new  trial  was  granted  in  Hilary  Term,  but  dif- 
charged  in  Eafler  Term  ;  Gibbs,  C.  J.  and  the  reft 
of  the  Court  being  of  opinion  that  the  cafe  came 
within  the  authority  of  Cock  v.  Taylor  (a). 

Lensy 
■  >    ti        ■■  ■■      .  ■  • 

(d)  But  in  Moorfom  v.  Ky  ai  charter  party  under  feal,  pro* 
»er,  H,  T.  1814,  the  Court  of  Tiding  forpayment  of  freight  by 
K.  B  held,  tliat  wbore  there  ii     the  freighter,  sod  the  goods 

we 


CASES  AT  KISI  PRIV8. 
tmt,  B^,  Sojtt.,  and  CMfrtmutf  for  Ae  plun> 

BUL^     til" 
nd  AiiotlM» 

Ktme»         Sbepberdy  Serjt.  &  G.  and  Pir/br  for  the  defead* 

■■■!■—■*■■  I  W   ■  ■  ■  I  I    ■    ■     11^  I  11  ■         ■       ■■       I    I      ^ 

are  received  under  an  iodorfed  there  it  no  ino^lied  pronufe  o» 

bitt  of  ladinj^,  by  whidi  they  are  the  part  of  the  indorfee  of  the 

deKwnMe  to  the  fcelghtar  or  hSI  of  lading>to  ftcfb^f^t  Xm 

hUai^gn^  ha  or  they  paying  Ae  ovoer  a(  die  Aip 
frei|(ht  4S  fcc  oh^rter  pasty, 
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ABANPONMENT. 
See  Insurai^ce,  30. 

ACCESSARY. 
See  Indictment,  5,  7. 

ACTION. 
,     See  Average  GeneraIt. 

I.  An  adioQ  on  the  cafe  may  be  inaia« 
tacined  againft  a  judge  of  the  eccle- 
fiaitical  court  who  excommunicates 
a  party  for  refafing  to  obey  an  order 
which  the  court  has  not  authority  to 
make»  or  where  the  party  has  not 
been  previoufly  ferved  with  a  citation 
or  monition,  nor  had  due  notice  of  the 
order.  Beaunun  y.SirH^m,  Scott,  388 

a.  An  a^on  on  the  cafe  may  be  main- 
tained againft  an  incorporated  water^ 
works  Company,  where  workmen 
employed  by  pmbns  who  contra^ 
with  the  Con\pany  to  lay  down  pipes 
for  condu^ng  water  through  a  pub« 
Jic  ftreet  do  the  work  in  a  negli- 
gent manner,  whereby  an  individual 
paiXing  along  the  ftreet  recoves  an  in- 
jury. Mattb€*tvs\,lVeJlL(md9n  IVa^ 
Umowrh  CQia^y^  403 


.  A  perfon  who  (hips  goods  ia  «p 
Englifli  porty  as  the  agent  of  the 
owner  of  the  goods  refident  abroad» 
and  pays  the  nreight  for  them,  may 
maintain  an  aftion  in  bis  own  n;^ne 
for  not  delivering  them  according  to 
the  bill  of  lading.     Jofepb  ▼•  KnoXf 

,.  In  an  a^on  againft  an  attorney  for 
goods  fold,  the  pbintiiF  proved  that 
he  filed  his  bill  at  half  pall  eleven  in 
the  forenoon  of  a4th  Dec.  and  the 
defendant  gave  in  evidence  a  receipt 
for  the  fum  demanded,  "dated  the 
fame  day» — Held^  that  this  was  no  an* 
fwer  to  the  adion»  without  proof 
that  the  payment  was  made  before  the 
filing  of  the  bill.    Codard  v.  Benjamin^ 

.  It  is  univerlally  the  duty  of  the  oc« 
cupier  of  a  houfe  havme  an  area 
fronting  a  public  ftreet,  10  to  fence 
it  as  to  make  it  fafe  to  paflengers  ; 
and  it  is  no  defence  to  an  adion 
againft  him  for  negleAing  to  do  fo, 
wnereby  the  plaintiff  feu  dpwn  into 
the  area  and  was  hurt,  that  when  he 
took  poffeffion  of  the  houfe,  and  as 
long  back  as  could  be  remembered, 

the 
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the  area  was  in  the  fame  open  ftate  as 
when  the  accident  happened*  Coup' 
land  ▼.  HarMngham^  398 

AGENT. 
in  Action,  3.    Auctiokebr:    Bijlu 

OF  ExCHANGBy  20.     SALIf  8. 

AGREEMENT; 
See  Intoxication. 
A  man  bein^  embarrafTed  in  hi?  circum- 
ftance8,all  his  creditors  fign  an  agree- 
ment to  give  him  time  ror  the  pay 
ment  of  their  refpe6kive  demands  by 
iuftalments,  and  to  take  his  promif- 
fory  notes  for  the  amount. — ^This 
agreement  Is  binding  upon  each  of 
them,  the  (igninj^  of  the  others  being 
a  fufficient  conhderation,  and  they 
cannot  fue  for  their  original  caufe  of 
afiion,  without  proving  that  the 
agreement  has-been  broken  on  the 
part  of  the  debtor.  Bootbbey  v.  Soiv^ 
den,  175 

•  ALIEN  ENEMY. 

1.  In  an  aftion  on  a  policy  of  infurance 
it  is  no  defence  under  the  general  if- 
fue«  that  the  perfons  .interefted*  who 
were  neutrals  when  the  policy  waa 
efiPeAed  and  the  lofs  happened,  had 
become  alien  enemies  betore  a£Uon 
brought.     Harmony.  JCingsionf     152 

2.  Wl^ere  to  a  plea  of  alien  enemy  th^ 
plaintiff  replied  that  (he  was  refident 
in  this  kingdom  by  the  licence  and 

-  permiilion  of  our  lord  the  king, — 
beld^  that  it  was  not  enough  to 'prove 
that  a  licence  was  granted  to  her 
under  ^8  Geo.  3.  c.  77.  which  ex- 
pired with  that  ilatute  \  and  that  (he 
nas  fince  continued  to  refide  openly 
in  this  country  without  moleftation. 
Aktatofv.  Smithy  245 

3.  To  prove  that  a  perfon  was  an  ahen 
enemy  at  the  time  of  adion  brought, 
it  is  not  enough  to  fh^w  that  he  waa 


fome  tim^  before  domiciled  in  a  ter- 
ritory which  has  become  hofble, 
without  (hewing  that  he  was  a  native 
of  that  territory.  Harmon  v.  King' 
^on^  15s 

AMBASSADOR. 
&^Sheriff«  9. 

ANNUITY. 
See  Attobnxt.  Ejkctmxnt,  5.   Evi- 
dence, 9. 

APPRENTICESHIP. 

1.  An  indenture  of  apprentice(hip  it 
not  void  by  8  Ann.  c*  o.  although  it 
was  originally  agreed  between  the 
mafter  and  apprentice's  father,  that  a 
premium  of  2ol.  (hould  be  paid,  and 
the  mafter  afterwards,  to  reduce  the 
amount^  of  the  duty,  .agrees  to  take 
191.  J  9s.  6d.  which  is  the  fum  inferted 
in  the  indenture^  and  a£^ually  paid. 
Shepherd  v.  //a//,  180 

2.  In  an  a£iion  on  5  Eliz.  c.  4.  for  fet- 
ting  on  work  one  who  has  not  ferved 
an  apprentice{hiD  of  (even  vears,  the 
defendant  is  not  liable,  unlela  he  knew 
that  the  perfon  fet  on  work  l^d  not 
ferved  an  apprenticefhip ;  but  the 
Jury  may  infer  that  he  hnew  this  from 
his  having  had  the  means  of  know- 
ledge*   Holden  q.  /.  ▼•  Lawrie     l8S 

3.  An.a6lion  on  5  Eliz.  c.  4.  $  31.  for 
fetting  to  work  a  perfon  who  has  not 
ferved  an  apprentice(hq»j  cannot  be 
maintained,  unlefs  the  unqualified 
perfon  has  worked  .by  the  defendant*a 
orders  one  entire  month  in  the  conn- 

,  ty  inf  which  the  venue  is  laid.— Nor  is 
«  it  enough  that  the  defendant  gave 
him  orders  in  this  county'  to  woric, 
and  that  he  accordingly  did  work  at 
the  buiinefs  above  a  month  in  another 
county.     Cunningham  q.  t.  v.  Waifo^^ 

4.  An  indiftment  cannot  be  maintained 
on  5  Eliz.  c.  4.  for  eiterci(ing  a  trade 
without  having  ferved  an  appresiice* 

fliip, 
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ihip«  ttnlefs  tlie  defendant  isproired 
to  have  exercifed  the  trade  ior  the 
.   fpace  of  a  month.     Rex  r.  Bwmetu 

5.  It  is  an  offence  againft  5  Eliz,  c.  4. 

-  i  3 1 .  to  employ  an  unqualitied  per- 
lon  in  any  fubftantive  part  of  a  trade 
within  the  ftatute,  although  he  is  hi* 
capable  of  doing  the  more  difficult 
parts  of  the  bufinefsf  and  never  fi- 
nifhes  any  one  article.     Pratt  g.  /•  v. 

-  Fra/et,  14 

6.  If  a  particular  trade  was  carried  on 
in  5  £liz.  it  is  within  the  provifions 

^  of  the  above  flatute,  although  the 
mode  of  carrying  it  on  has  been  ma- 
terially altered.     Prait  g.  t.  v.  Frqfirt 

^*  A  perfon  merely  employed  as  wtf 
door  man  to  nail  on  horfes- Aloes  made 
by  others,  is  not  fet  on  work  in  -the 
trade  of  a  farrier  within  the  mean- 
ing of  5  Eliz.  c.  4.     Hudfon  v.  Fuld^ 

15  0* 

8.  A  trade  is  not  within  5  Eliz.  c.  4. 
although  feveral  of  its  mtermediat^ 
operations  were  known  and  pradifed 
in  England  when  the  a£k  pafled,  if 
its  ultimate-  obje^  be  a  machine  or 
manufafiurc  .fubfequeutly  introduced 

'  •  or  invented.'  Martins  v.  Gidioway^xit 

9.  In  an  aftion  on  5  EliK.  c.  4.  for  fet- 
ting  to  work  in  a  trade  a  perfon  who 
had  not  ferved  an  apprenticefliip^  if 
the  trade  is  not  enumerated  in  the 
ftatute,  fome  evidence  muft  be  given 
that  it  was  known  and  pradifed  in 
England  wtieii  the  a£t  patted.  Mar^ 
tins  q.  /.  V.  Galloway,  121 

10.  Q.  as  to  proper  title  of  ftat.  5  Eliz. 
c,  4.  which  is  ftated  differently  in 
different  editions  of  the  ftatutes  ? 
Where  it  was  fet  out  in  an  indid- 
ment  as  given  by  Ruffhead,  the  judge 
rtliifed  to  direct  an  acquittal  for  a 
vaziance,  on  produfbon  of  a  copy  of 
the  ad  printed  by  the  King*s  pnnter, 
in  which  it  is  given  differently.  Rex 
V.  Baraettf  puL 

Vo^.  III.      ^ 
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ARREST,  MALICIOUS 

jt.  by  millake  fues  but  a  bailable  writ 
againft  B.t  and  gives  it  to  C,  an  of-p 
ficer,  to  be  executed • — C.  fays  to  B* 
he  has  a  writ  againft  him^  but  B* 
denying  that  he  owed  the  money, 
C  does  not  take  him  into  adual  cuf- 
tody.  On  inqufry,  the  miftake  is 
difcovered,  and  j9.  is  told  he  n^ed 
give  himfelf  no  farther  trouble  in  the 
matter.  However,  he  afterwards 
puts  in  bail  above,  and  incurs  an  ex- 
pence  of  14I.— J7^/</y  that  he  could 
not  maintain  an  adion  againft  jf,  for 
a  malicious  arreft.   But^n  y.  Burri/fjct 

ARTICLES, 
f ^  Seamsk*s  Waobs,  2* 

ASSIGNEE  OF  BANKRUPT. ' 
See  AssiGNEB  of  Lease,  2.     At;c« 
TiONEER^  2,    Bankrupt. 

ASSIGNEE  OF  LEASE. 

I.  jf»  being  afiignep  of  a  leafe,  puts  it 
up  to  audion :  £•  becomes  the  pur- 
chafer,  pays  a  depout^ .  arid  orders  an 
afljgnment  to  him  to  be  prepared  by 
^.'s  folicitor  ;— -which  is  accordingly 
prepared  and  executed  by  A. :  but 
mftead  of  being  delivered  to  B.  it  re* 
mains  in  the  poffeilion  of  the  folici* 
tor,  who  claims  a  lien  for  the  expenee 
of  preparing  it.  Neldf  that  to  an  ac- 
tion againft  A,  as  aifigaee  of  the  term 
for  rent  accruing  due  after  he  had  exe- 
cuted   the    amgnment^   thefe    h6tM 

*  were  fufficient  to  fupport  a  pica,  that 
before  the  rent  oecame  due,  he  had 
affigned  to^.  Odtiir.  Wakti       394 

J.  The  afligiiceB  of  a  l^nkmpt  having 

allowed  ms  effects  to  remain  upon  the 

O  o  preoiifeSy 
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premifet  occupied  hj  bin  nMrly  » 
tweWtmonth  after  tne  bankruptcy, 
for  the  ijurpofe  of  preventing  a  &• 
tarefs,  paid  the  arrears  of  rent  duet  at 
die  fame  time  intimating  to  the  Ian J« 
lord  th^t  they  did  oot  mean  to  tak^e 
10  the  leafe,  unkjfc  it  could  be  adv^n- 
tagco)>Py  iMfptcd  of:  the  effects 
were  foon  atter  foM  and  removed 
horn  the  ]>remife8  :  the  leafe  vras  at 
the  (me  time  put  up  to  fale  by  order 
of  the  aflignees ;  but  th^re  were  no 
bidders  for  it :  they  omitted  to  re- 
turn the  kcY  to  the  landlord  for  near 
four  roontns  afterwards:  howeter, 
tbey  were  not  aflced  for  it,  and  tbey 
|io  otherwife  made  ufe  of  the  pre* 
mifes. — IfgU,  tbat  they  were  not, 
under  thefe  circumftaBce8»  liable  to 
ti^e  landlord  as  affignees  of  the  leafie. 
'    WhuUfy.Brmmab^  340 

ASSUMPSIT  INDEBITATUS. 
See  ItSoNiy  had  ACIV  RBCBkyEO. 
t.  Under  a  general  count  in  indebitatus 
affumpfit  lor  viorlf  labour^  and  male* 
teriaki  the  plaintiff  may  recover  for 
attendances  as  a  farrier  and  for  me- 
dicines adminiftered  in  the  cure  of  the 
defeodont'shorfes.  Clark  y.M^arford^ 

37 
J.  Whfre  goods  were  fold  ••  to  be  paid 

■  for  by  £/s  bill  on  P.  without  re- 

■  courfe  on  the  buyer  in  cafe  of  its 
not  being  paid,**  although  the  buyer 
tfien*knew  the  bill  \6  be  worth  no- 
tlitnga  he  is  xlot  Cable  to  an  aftion  of 
kdebitfitus  affumpfit  for  the  value  of 
the  goo4«*      Rt^  V.  ffutcim/on^ 

;     ATTESTING  WITNESS. 

See  Wirajtw,  6. 

S.  A  pcrCm  whot  fees.aa  inftnynwt  f»* 

:  ccuted,  bnt  is  sot  defired  by  the 

.  ptarties  to  aUeft  it^  -caopot,  by  after- 

inadapmsiag  bis  naiM  tetitr  protc 


It  as  an  mtiMg  vitsefir,    ^Cm^ 
y.  Getiiryf  13* 

>.  Where  an  atteftrag  witoels  becomes 
infane>  the  inftrument  may  be  proved 
by  evidence  of  his  hand-writing. 
durrie  v.  CiiU,  99$ 

ATTORNEY. 
5^  AcTioK,  4.   Bankrupt,  x.    £vi* 

PBMCE,  9. 

An  attorney  employed  to  purchafe  vid 
prepare  the  affignment  of  an  annuity 
before  the  deeifions  holding  that  tEie 
trufts  in  the  annuity  deeds  muft  be 
particularly  fet  forth  in  the  memorial* 
fB  not  liable  for  negEgence  in  not  hav« 
ing  pointed  out  to  ms  employer  thai 
the  annuity  purcha{ed  was  vcud^  be« 
caufe  the  memorial  omitted  particu- 
larly to  fjpedfy  the  trufts  of  the  aa* 
nuity  deeos.     BaSiey.CbanMeJi, 

ANZKhOZ  GENERAL. 

I.  An  action  at  law  may  be  matntaiaed 
to  recover  a  contributiop  in  the  nature 
of  general  average  by  one  flupper  of 
goodl*  ag^ft  a|K>tlKr.  Deijm  v. 
mUon,  430 

%.  Where  the  maSer  of  a  ihtp  in  a  fo- 
veiga  port  was  arrefted  by  piocefa 
out  of  a  court  of  jufiicc,  at  the  fuit 
of  the  agent  of  the  (hip,  for  fiims  of 
money  the  latter  had  dtlbuxfed  on  hsr  * 
account,  and  the  mafter  not  being 
abl^  to   raife  m9mi%  by  any  other 

.  meanaij  that  he;  o^j^  pnocuae  hia  li- 
beration, and  purfue  the  toy^ge^ 
folda  part  of  the  cargo* — fUJU  thai 
the  owner  of  th^  ^9ods  io  fold  had 
no  right  to  a  coninbution  ia  dbe  aa- 
twe  of  generrf  ^vamg^  faon  the 
ihipperrcnt  the  other  goiodt  oq  bovrd 
w.hu;h  arriv^  ii^ly  U^  tho  poet  of 
4Bfti9&tiQii.    J^my.Wi\fm^    4S0 
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AUCttONEER. 
See  Sale,  7. 

t.  If  an  auctioneer  employed  to  fell 
an  eftate  is  guilty  ^  of  negligence^ 
whereby  the  me  becomes  nugatory, 
he  is  not  entitled  to  recover  any  com- 
penfation  for  his  fervices  from  the 
vendor.     Detunu  y,  Daverellf        451 

t.  A  trader  fends  goods  to  an  auc- 
tioneer to  be  fold,  and  then  goes  %o 
prifon,  where  he  lies  above  two 
months.  Within  this  time  the  auc- 
tioneer, not  knowing  of  the  trader 
being  in  prifon,  (ells  the  goods^  and 
accounts  with  him  f  jr  the  proceeds. 
At  the  end  of  two  months  a  commif- 
fion  of  bankrupt  is  fued  out  againft 
the  trader.— -/TrA/  that  )iis  aflignees 
could  not  maintain  trover  for  the 
raods  againft  the  auctioneer,  and 
that  the  payment  of  the  money  to  the 
trader  under  thefc  circumftances  was 
protected  by  i  Jac,  1.  c.  15.  CoUi 
V.  RohlnSf  18  J 

AWARD, 
JSr^HidHWAY,  I,     Interest^  i. 

BAIL  BOND. 
See  Bond,  a,    WiTVBsa,  6. 

BANKERS. 

See  Bills  of  Exchavob.  Cheqvb. 
UsuBY,  a. 

I*  A  change  of  jpartnert  in  a  bankiag- 
houfe  is  fufiBciently  notified  to  the 
cttftomers  of  the  houfe,  by  a  change 
in  the  printed  cheques.  Barfoot  ▼• 
Goodattf  t47 

!•  Where  bankers  difcount  a  bill  of  ex- 
cbiDge  for  a  cuftomer,  V^%  ^™ 
credit  for  tbe  amount  of  the  bw,  and 
debiting  him  with  the  difcount,  the 
blfthecoiy  die  preperty  of  the  bank* 
era ;  SDd  vpon  their  Irankniptcy,  their 
aSgnees  may  maintain  an  adion  npon 
it,  although  there  be  no  balance  due 
to  them  from  the  cuftomer.  Carfimrs 
▼•  MMSf  301 


BANKRUPT. 

See  AssioNEB  op  Lease,  2.     At7c« 
TiONBER,  2.    Indictment,  12. 

1.  An  attorney  csnnot  be  made  A 
bankrupt  as  a  money  fcriTener,  unleft 
he  has  been  in  the  habit  of  havttig 
money  depofited  with  him  for  tfae 
purpofe  ol  laying  it  out  on  fecuiities* 
Adams  ▼.  MalMfif  534 

2.  If  a  fi(hermanl)uy8  fiih  at  lea  from 
other  boats  for  the  purpofe  of  making 

'  up  bis  cargo,  which  he  carries  afliore 
and  fells,  lie  is  a  trader  within  tlie 
meaning  of  the  bankrupt  hws }  and  if 
fuch  be  the  ufual  praaice  of  a  paiti* 
cular  clafs  of  fifliermen,  one  of  them 
who  is  proved  to  have  once  done  fop 
will  be  prefumed  to  have  continued 
to  carry  on  his  bufiucfs  in  the  fame 
manner,     ffeatny  v.  Bircbt  23} 

3.  Where  a  trader  departs  from  his 
dwelltng-houfe  on  account  of  domeftic 
diifentioos,  if  he  makeo  no  arrange- 
ments for  carrying  on  his  bufinefs  in 
his  abfence,  and  he  fonfees  that  as  a 
neceHary  confequence,  his  efbiblifh« 
ment  mufb  be  broken  up,  and  his  cre« 
ditors  muft  be  delayed,  which  events 
accor^gly  happen  ;  he  tWeby  com- 
mits an  ad  of  bankruptcy.  Uslmyd 
yt.  Whitehead^  53# 

4«  A  trader  who  is  denied  by  his  own 
orders  to  a  creditor  in  the  kid>it  of 
callinfT  ujpon  him  to  demand  a  debt 
when  ne  IS  at  dinner,  does  n6t/com« 
mit  an  aft  of  bankru^cy,  if  his  intent 
be  to  avoid  interruption  at  that  hourt 
and  not  to  delay  the  creditor,  aithougli 
the'  creditor  be  thereby  delayed* 
Smth  V.  Cunief  949 

5.  Where  there  were  two  partners^  on» 
of  whom  refided  in  Manchefter  and 
the  other  in  London,  and  the  London 
partner  having  Ifft  his  own  home  witli*. 
out  intent  to  deby  his  cftditors,  tmd 
having  been  a  few  days  on  a  vifit'  at 
Manchefter,  both  *of  them  left  diit 
houfe  of  bttfioefs  there  to  avieid  an 
arreftf  at  the  fame  time  carrying  their 
Ooa  Wkft 
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books  of  account  along  with  them.^-* 
JHeU,  that  they  both  thereby  comt 
mitted  an  ad  qf  bankruptcy.  Spencer 
T.Bi/iingf  312 

4.  Notwithftandmgr  the  order  of  the 

<   Lord  Chancellor  that  commiifii>n8  of 

'  bankrupt  (haD  be  fued  out  agaioft  par- 
ities by  their  real  namei>  if  a  commif- 

.  fion  iffues  againft  a  roan  by  a  wrong 
name«  under  which  he  obtains^his  cer- 

.  tificaie  $^— while  the  commiflion  re- 
mains unfuperieded,  a  plea  of  bank- 
ruptcy to  an  adion  brought  againft 
him  by  hi»  right  name,  wiU  be  fup- 
ported  by  produ^on  of  the  certifi- 

-  cate,  and  proof  that  he  is  really  the 
perfou  againft  whom  the  commiffion 
ifTued.     ^everu  v.  Elisiee.  1$6 

7.  If  a  commiffion  of  bankrupt  has 
pafied  the  great  feal»  although  it  never 
be  opened  or  aded  upon,  it  Yas  iffued 

'  within  the  meaning  of  49  Geo.  3. 
e.  III.  f.  2.  fo  as  to  be  notice  of  a 

'  prior  ad  of  bankruptcy}  and  to  de- 
prive any  party  ^ho  has  received  pay- 

•  ments  from  the  bankrupt  after  an  ad 

•  of  bankruptcy »  and  more  than  two 
,  months  betore  the  fuinff  £bcth  of  the 

•  effedive  commifijon,  oftfae  beoefil.  of 
46  Geo.  3.  c.  235.  f.  2.  IVatkmsy* 
Maimdi  •  '    308 

t*  The  ailignees  under  a  joint  commif- 
fion againd  J1,  and  B,  in  fuing  on  a 
feparate  contrad  entered  into  with  j1. 

.  ioay  deficribe  themfelves  generally  as 

•  the  iffigneeft  of  ji.  without  noticing 
.    the  name  of  J9>    Sioneioujh  v.  De  SiT- 

vih  399 

f^.  To  render  the  proceedings  under  a 

commiflion  of  bankrupt  evidence  pur- 
.    fuant  to  Sir  Samuel  Romilly's  ad,  it 

is^enottghto  ihew  that  they  ace  pro* 
.  duced^om  the  cuftody  of  the  folicitor 
ix(  to  tbc^conuniffiony  or  .ta  pronre  the 
.  iiand-writing  of  one-  of  the  commif- 
.    fioners  before  whom  they  were  taken* 

ColBnfin  s,  HHkan  '  30 

10.  In  an  adion  of  trefpafs  brought  by 

»  huakrapt  againft  his  affignees  to  try 


the    valjdifey  of  the  ooodniffion,  af^ 
though  they  are  not  named  as  affigneea 

.  on  the  record,  if  he  does  not  give  a&j 
notice  under  Sir  S.  Romilly's  ad, 
49  G.  3.  c.  1  a  I.  f.  10.  the  commiffioB 
and  the  proceedings  under  it  are  f«£- 
ficient  evidence  to  prove  the  trading, 
ad  of  bankruptcy,  and  petitioning 
creditor's  debt.     Simmonds  v«  Ktugbit 

251 

II.  In* an- adion  by  a  bankrupt  againil 
his  aflignee  to  try  the  vaHdity  of  the 
commiffion,  if  there  be  no  notice  under 
Srr  S.  Romilly*8  ad,  the  proceedings 
are  only  prima  facie  evidence  for  the 
defendant,  and  the  plaintiff  may  call 
witnefles  to  contradid  the  depofitions 
refpeding  the  trading,  petitioning 
creditor's  debt,  or  ad  of  bankruptcy. 
Ellu  V.  Shirley  f  424. 

12*  To  prove  the  allowance  of  a  bank- 
rupt's certificate  by  the  Lord  Chan- 
ceUor^  the  book  kept  in  the  office  of 
the  fecretary  of  bankrupts,  in  which 

'  entries  are  made  of  the  atTowance  of 
certificates,  is  not  fecondary  evidence. 
Henry  v.  Leigh,  499 

23:  To  prove  that  the  defendant  who 
pleads  his  bankruptcy  had  been  he- 
tore  difcharged  as  i  bankrupt, — ^after 
notice  to  produce  the  former  certifi- 
cate, it  is  enough  if  witneflea  ftate 
.  they  were  employed  br  him  to  (blicit 
tliat  certificate,  and  tnat  looking  at 
the  entries  in  their  books  theyhave 

.  no  doubt  it  was  allowed  by  the  Lord 
Chancellor.     Henry  y.Ldghs        499 

14*  Where  two  partners  Inve  ftopped 

.    payment,  and  a  commiffion  of  baok- 

•  rupt  is  taken  out  againft  one  of  them, 
a  debtor  to  the  firm  who  knowa  of 
the  ftoppage  cannot  refufe  to  pay 
money  due  to  them,  on  the  groond 
that  the  other  may  have  committed  an 

.  ad  of  bankruptcy,  in  which  cafe  hir 
affignees  mi^ht  call  upon  the  debtor 
to  pay  a  moiety  of  the  money  a  (ecoiui 
time.    Priciett  ▼•  Dwm^  13  f 

15.  Ia 
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ly.  In  an  afiion  for  maUcioufly  fuin^ 
oQt  a  commiifion  of  bankrupt  to  fu^ 
tain  an  allegation,  that  the  commiflion 
was  dnly  fuperfeded,  it  is  not  enough 
to  prove  an  order  by  the  Lord  Chan- 
cellor direfting  it  to  be  fuperfeded. 
Poynton  v.  Forfier,  60 

r6.  btat.  19  Geo.  2.  c.  32.  onlv  pro- 
teds  payments  in  refpedi  of  bills  of 
exchange  after  a  fee  ret  z&.  of  bank- 
rttptcy,  where  the  bankrupt  was  lia- 
ble on  the  bills  to  the  party  receiving' 

'  the  money.     Holroyd  v.  IVhitehead^ 

BARON  AND  FEME. 
See  Coverture. 

1.  If  wearing-apparel  is  fupplied  to  a 
married  woman  in  quantities  unfuit- 
able  to  her  hufband^s  -degree,  and 
without  his  knowledge,  for  which  the 
credit  is  given  to  her,  and  her  promif* 
fofy  note  is  taken  in  payment,  the 

•  hu4and  is  not  liable  for  any  part  of 
■  the  goods,  and  in  an  action  againd 
him  for  their  value^  is  not  bound  to 
prove  that  his  wife  was  fupplied  with 
laitable  wearing  apparel  from  any 
other  quarter.  MHcalfe  v.  Shaw^  i2. 

2,  Under  a  plea  of  the  general  ifToc  to 
an  ad^ion  of  aiFumpfit  aeainft  hulband 
and  wife  for  goods  fold  to  the  wife 
before  the  marriage,  it  is  competent 
to  prove  that  (he  was  then  married 
to  another  huiband  who  is  ftill  alive. 
Comfley  v,  Rolertfin^  438 

J.  If  a  huiband  turns  hhs  wife  out  of 
doors,  and  it  is  nece(&ry  for  her  fafety 
to  exhibit  articles  of  the  peace  againit 
him,  he  is  liable  to  an  attorney  em- 
ployed by  her  for  tbftt  purpofe.  Shep* 
%erdr.  Mackoulf  326 

4.    Where    a    wife  was  indided    for 
keepioff  a  diforderly  houfe,    which 
(he  bad  done  with  her  hufband's  con- 
'  currence  ; — heU^  that  he  was  liable  to 
>  an  attorney,  whom  (he  employed  to 
'     defend  her,  and  by  whom  he  knew  that 
ditt  was  defended.  Shepherd  v.  Macioult 

326 


BASTARD.  ' 

I,  A  woman  tried  on  the  coroner's  in« 
qued  for  the  nuirder  of  her  baftard 
cnild,  may  be  found  guilty  und^er 
43  0.3.  C58.  f.  4.  of  endeavouring 
to  conceal'  the  birth.  Rex  v.  Mary 
Cole,  .  '371 

BILL  OF  LADING. 

1.  .By  a  bill  of  lading,'  goods  are  deliver- 
.  able  to  /.  S.  if  he  fhould  accept  and 

'  pay  a  bill  of  exchange; — ^if  not,  to 
the  holder  of  the  faid  bill  of  exchange. 
— •/.  S.  accepts  ,the  bill  of  exchange, 
and  indorfes  the  bill  .o£  ladin?  for  a 
'valuable  confideration  ;  but  does  not 
pay  the  bill  of  exchange  when  due.— 
ffeldf  that  upon  its  difhonour,  the 
property  of  the  goods  vefted  in  tlie 
holder  of  it,  and  that  he  might  main- 
tain trover  for  the  goods  againfl  the 
indorfee  of  the  bill  of  lading.  Barrow 
V.  CoTeSf  92 

2.  Merchants  in  London  receive  from  a 
mere  ftranger  refiding  abroad  a  bi)l  of 
lading  of  certain  goods  in  a  letter  re- 
queftmor  them  to  efFeft  infurance. 
They  oeclining  to  do  bufinefs  for  the 
•confignor,  but  ading  bona  fide  with 
a  view  to  his  intercft,  indorfe  the  bill 

•  of  lading  to  a  friend  of  his,  who  re- 
ceives the  goods,  and  afterwards  fails 
with  the  proceeds  in  his  hands.— ♦'r 
ffe/d,  that  the  merchants  by  indor(H)g 
the  bill  of  lading  were  liaUe  to  the 
confignor  for  the  amount;  Corlett  v. 
Gordon  9  47  a 

BILLS   OF   EXCHANGE  AND 

PROMISSORY  NOTES. 

See    Bankers,  2.      I^zxrsst,  4»,5« 

UfiURYt  a. 

I.  Where  the  drawer  of  a  bill  of  ex- 
change makes  it  payable  at  a  particular 
place,  this  is  ^rt  of  the  contradt,  and 
muft  be  mentioned  in  defcribing  the 
bill  in  the  declaration,  ffod^ex.  Ftilh, 

463 
O  o  3  a.  Where 
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S*.  Where  a  biA  of  cxdiaa^e  ii  dmro 
payable  ia  Londoo,  and  it  is  accepted 

*  payable  at  a  Loodoa  banker't,  lo  an 
aAion  agaioft  the  acceptor,  a  prefent- 
meat  for  payment  thor  b  a  material 
averment,  and  mud  be  profed  at  the 
trial.     M^e  r,  FUBr,  463 

j%  If  a  proniflory  note  is  made  payable 
at  a  particular  place,  it  is  a  fatal  vari- 
ance to  omit  to  ftate  this  in  declaring 
on  the  note.    Rocit  t.  CanfMtt  247 

^  An  aAion  may  be  maintained  here  bf 
a  neutral  on  pronriflbry  notes  given  to 
him  by  a  Britiih  fnbje&  in  an  enemy's 
country  for  goods  (old  there.*  Howria 
V.  Morris f  303 

5.  Where  Uie  drawee  of  a  bill  of  ex« 
chaa^  who  had  once  refuicd  to  accept 
it,  £ud  to  the  holder,  <<  if  you  will 
iend  it  to  the  countiiig-faoufe  again,  I 
will  give  directions  for  its  beinz  ac« 
.  cepted*'*— ^/£/  that  he  was  not  liable 
as  acceptor,  without  evidence  that  the 
bill  was  dgain  fent  back  to  his  count- 
ing*houfeibr acceptance.  Anderfms. 

Met,  179 

(«  Although  a  bill  of  exchange  cannot 
be  re-lirued  after  it  has  arrived  at  ma- 
turity and  been  once  paid,  vet  if  it  is  • 
paid  and  afterwards  mdoried  before 
tt  becomes  due,  it  is  a  valid  fecurity 
in  the  hands  of  a  bona  fide  indorfee. 
BufMJgc^.  MamUti,  194 

7.  Notice  of  the  difhonour  of  a  bill  of 
exchange  or  promiflbry  note,  may  be 
given  the  fame  day  it  becomes  due, 
as  (boa  as  the  acceptor  or  maker  has 
refuted  payment.  Burbridga  v.  Mtm* 
tierSf  193 

^.  Where  »  bill  it  dmwn  upon  funds 
which  there  is  reaibnable  ground  to 
cxped  will  reach  the  hands  of  the 
'^hrawee  before  it  becomes  due;  al- 
though they  do  not,  the  drawer  is 

.   entitled  to  tiolice  of  itis  difhonour. 

•  Rohioi  v.  Git/om  334 
^«  If  the  drawer  of  a  bill  oF  cxdiaoge 

has  reafooable  ground  to  cxpe£i  that 
.    h  will  be  botK>red  oR)  the  ilnmgth 


of  a  cooCgnmeot*  he  it  catkki  tia 
notice  of  iu  dtfiiononr,  akhoogh  no 
eiedt  ever  get  into  the  hands  of  Uk 
drawee  to  pay  iu     Amckr  v.  Hi&r, 

ID.  The  drawer  of  a  bill  of  exchange  ia 
entitled  to  due  notioe  of  its  diihooonr 
if  he  had  any  effeds  in  the  hands  of 
the  drawee  at  any  time  between  the 
drawing  of  the  bill  and  its  becoming 
dne.    JlammoMj  \,  Vmfria^f  X45 

tx.  The  drawer  of  two  biHs  of  ex- 
change, before  they  became  due  re- 
ceived notice  that  they  were  acci- 
dentally deftroyed,  axid  was  called 
upon  to  give  others  in  their  ftead,  ac- 
cording to  the  ftatute  9  &  10  W.  3. 
c.  17^ — ^When  the  bills  were  drawn, 
he  had  no  effeds  in  the  hands  of  the 
acceptors  ;  but  before  either  was 
due,  the  acceptors  weie  indebted  to 
him  to  an  amount  le(s  than  one  of  the 
bills,  and  became  bankrupt.  NM^ 
that  he  was  nevertheleb  entitled  to 
notice  of  the  difhonour  of  both  bills. 
Tbaekraj  v.  Bl^ckftif  164 

12.  A  few  days  before  a  bill  of  ex- 
change becomes  due,  the  accq>tior 
informs  the  drawer,  he  will  be  on- 
able  to  pay  it,  fays  the  drawer  moft 
take  it  up,  and  gives  him  part  of  the 
amount  to  affift  him  ia  doing  fo: 
The  drawer  receives  the  money,  and 
promifes  to  take  up  the  bill  accocd- 
mgly^ — Held,  that  in  an  a&ion  by  die 
indorfee  againit  the  drawer*  the  lat- 
ter might  neverthelefs  (et  up  as  a 
defence,  that  the  bill  was  not  duly 
pre(ented  for  payment,  and  diat  he 
had  not  regidar  notice  of  iu  diiho- 
nour ;  but  that  the  fum  piid  him  by 
the  acceptor,  was  money  Dad*  and  re* 
ceivtd  to  the  plaintiff's  u£r.  Buh» 
vw  BirA^  107 

&3»  Where  the  dMtcr  of  a  foieign  bill 
of  exchange  happena  to  be  ii»  £ag^ 
lasdMitci'itbeooaieo  d«eiaiid;isdff- 
btHiowDed^  ift.is^eiioajgkfaa'  the  pur* 
pp£e  of  ohftq^g  \m^  to*  haie  die 

bail 
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'  VUL  prot^fted,  ia3  t0  gm  lihb  nofice 
of  tbe  hCt  of  its  diflionour,  without 
commurtkatiog  the  |iroteft  to  him, 
or  fending  a  copy  of  it  to  the  phu:e 
where  tbe  biH  wat  drawn.  HqS/u  v. 
GiMm,  314 

14*  To  fcxcufe  the  not  giving  of  regular 

.  notice  of  tbe  difkooodr  of  a  bSl  of 
exchan^  to  the  indorfer,  it  is  not 

.  ee^xtfh  to  fliew  that  the  holder,  be- 
ing  i^orant  of  hit  refidence^  made 
inqutriet  upon  the  fubieaat  the  place 
*where  the  bill  it  payme.  Bcvertdge 
w.Bufgkf  zoz 

15.  In  an  adion  againft  the  maker  of 
a  promifibry  mote  payable  at  a  bank- 
ing^houfeyit  is  not  necefiary  to  prove 

•  that  he  had  notice  of  its  diihonour. 
Featfi  T«  Pemhertbyf  2IS1 

16.  The  drawer  df  an  accommodation 
bill  i»  not  difcharged  by  time  being 
given  to  the  acceptor.  CoUott  v. 
Haigh,  a8i 

17.  Where,  upon  an  accommodation 
bill  becoming  due,  it  was  prefented 
for  payment  to  the  acceptor,  and  he 
promiled  to  pay  it; — Md^  that  he 
was  not  difcharged  by  time  being 
afterwards  given,  without  his  con« 
fent,  to  the  drawer  by  the  indorfee, 
who  knew  that  it  had  been  accepted 
for  the  drawer*8  accoimnodation. 
Kerrifsn  v.  Cooke^  362 

f8.  Where  feveral  plaintifisfue  as  in- 
dorfees  of  a  bill  of  ea^change,  if  the 
bill  appears  indorfed  in  blank  there 
is  no  neceffity  for  their  proving  that 
they  were  in  partnership  together,  or 
that  the  bill  was  ifidoHed  and  de- 
livered to  them  jointly.  Ord  v,  PwrUiU 

I9«  In  an  adiea  on  a'  promiflbfY  note 
or  bill  of  exchange,  the  defendant 
cannot  give  in  evidence  a  parol  agree* 
ment  entered  into  when  it  wasdrawn^ 
that  it  (hould  be  renewed,  and  pay* 
Bieftt  (hould  not  be  demMed'  when 
it  became  due.    Upau  v.  Graham^ 

31 


±0.  The  maker  of  a  piiponibry  note 
pays  ttioney  into  the  hands  of  an 
aeent  to  retire  it  1  the  agent  tendbra 
the  money  to  the  holder  of  the  note» 
on  condition  of  having  it  delivered 
ivp:  the  note  bein|rmi&id,  this  con* 
ditibJi  is  not  compSed  with ;  and  the 
agent  afterwards  becomes  bankrupt 
with  the  money  in  Us  hands.— J9<A/» 
that  the  maker  was  ftiH  refponiible 
on  the  note)  but  that  interelt  wat 
not  recoverable  after  the  time  of  the 
tender*     Deni  v.  Duhn,  tf)6 

a  I.  A  traveller  received  a  baiik  note  ia 
a  provincial  town,  which  he  cu^  in 
two,  and  fent  the  halves  on  different 
days  by  the  poft,  addrefled  to  his 
employers  in  London  ;  one  of  tfaefe 
was  ftolen  froni  the  mail  Coach,  ,iind 
they  received  the  other. — Heldf  that 
under  thefe  circumftances,  they  could 
not  maintain  an  aiftion  agdnft  the 
makeis  of  the  note  on  producing 
that  half  which  reached  them  lafdy.  ^ 
Mayor  v.  Johnfon^  3^4  - 

23.  A  bill  of  exchange  payabb  to  the 
order  of  the  drawer,  in  an  adion  bv 
him  againft  the  acceptor,  is  good 
evidence  under  the.  money  counts. 
Tbompfw  V.  JUorgaut  loi 

23.  Where  under  an  agreement  between 
j1.  and  B.  for  the  {ue  of  a  lea(e»  B. 
accepts  a  bill  for  the  ourcha£e  money, 

.  and  is  let  into  pofTemau  of  die  pre- 
mifes,  it  is  no  d!efence  to  aii  ^^on  by 
A.  againft  i?.  upon  the  biUf  that  j/* 
refufed  to  execute  an  affignment  of 
the  leafe  according  to  the  agreement. 
Moff  ridge  v.  Jones,  |S 

24.  Ahhough  a  promifTory  nOfp  witn* 
out  a  damp  cannot  be  reofoved  in 
evidence  as  a  fecority,  or  to  prov«  the 
loan  of  money,  it  may  be  looked  at 
by  the  jury  with  a  view  t6  afeertain 
a  collateral  fa£t.    Gregory  ▼•  Frajer, 

35.  A  biH  of  exchange  Accepted  by  an 

officer   in   the  recruiting  fervice  in 

*  payment  of  fmall  quanfitiei  of  fpirita 

Oo  4  under 


56o 
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under  the  Tslve  of  let.  foK>lied  l»y  a 
publican  to  be  vied  out  of  his  hoofe 
by  recruits  and  ocbert  under  the 
command  of.  the  acceptor,  it  valid, 
notwithfiandine34G.3.  c.40.  £12. 
Spemur  v.  Smitbf  9 

Bvitke&ai.6iImorf,^Tatint.  2t6 

BOND. 

I.  Where  to  d^bt  on  bond,  conditioned 
for  the  payment  of  a  fum  of  money  os 
dtmandf  the  defendant  pleads  that  no 
demand  was  made,  upon  which  liTue 
is  joined,  the  plaintiff  muft  proTe  an 
exprefs  demand  before  a&ion  brought. 
Carter  v.  Rsngj  ^  A.fg 

3.  If  a  part^  executes  abail  bond  before 
the  condition  is  filled  up,  it  is  void. 
Pimellif.  Duff,  181 

BOOKS  OF  ACCOUNT. 

.&r  Evidence,  13. 

BROKER. 
5*^^  Insurance  Broker. 
Where  colonial  produce  is  foldrthrough 
the  intervention  of  a  broker ;  by  Uie 
ufage  of  trade  in  London,    (which 
was  held  to  be  valid,)  he  is  entitled 
in  all  inflances  (if  there  be  no  exprefs 
ftipulation  to  the  contrary)  to  4  per 
€ent.  commiflion  from  the  purcraier, ' 
as  well  as  firom  the  feUdr.    Ekle  ▼• 
MejoTf  413 

BUST. 

I.  It  18  no  offence  under  48  G.  3.  c.  71. 

'  palTed  for  preventing  the  pirating  of 
Dufls  and  other  %ures  maoe  and  pub* 
lifted  by  ilatuaries,  to  Jell  a  pirated 
eaft  of  a  bufl,  if  the  piracy  has  any 
s^ddition  to  or  diminution  from  the 
ori^al  I  and  it  appears  to  be  no  of« 
fence  to  make  a  pirated  caft,  if  it  is 
a  ^erfe6l  fac-fimile  of  the  original. 
Gabagan  v.  Cooper f  ill 

9.  If  a  perfon  who  is  not  a  nodeller 


or  ilatitarj'  ta^Jes  t»  fide  •%  pinted 
bufty  this  »  not  prefumptiTe  evidence 
of  his  having  made  it.  Gahagam  v. 
Cooper^  115 

CARRIER. 

X.  A  Bodoe  by  carriers  that  they  wiD 
not  be  anfwerable  for  any  goods 
above  the  value  of  5!.  anlefs  jbe  vahie 
be  declared,  and  a  pcnmuof  pdd 
above  the  common  carriage,  does  not 

31y  to  goods  whidH  from  tbeir 
k  and  appearance,  vo^iSl  be  known 
to  exceed  the  fpedfied  valoe.  Beck 
V.  E^fons^  a67 

2.  If  a  carrier  receives  goods  at  a  dif* 
tance  from  his  oflScer— to  be  dif- 
charged  from  his  common  law  liabt* 
lity,  he  muft  .prove  that  the  fpedal 
terms  on  which  he  deals  vrere  comma- 
nicated  to  the  owner  of  the  goods 
through  fome  other  medium  than  a 
notice  fluck  up  in  the  office  ;  and  tiai 
to  be  of  any  avail  rouft  be  in  fuch 
large  chara6lers  that  a  perfon  de- 
livering goods  at  the  office  cannot  £ul 
to  read  it  without  grofs  negligence. 
ClapoH  V.  Hwa,  27 

3.  Nothwithftandin?  \  notice  by  car- 
riers that  they  wiu  not  be  accountable 
for  goods  of  a  pardcular  defcription, 
above  the  value  of  5I;  "  uniefs  fpeci« 
fied  and  paid  for  as  fuch  when  de- 
livered \*'—be!d  that  they  were  liabk 
for  damage  done  to  an  article  of  thia 
defcription,  much  above  the  value  of 
5I.  although  not  paid  for  asfmck  witem 
deGveredf  their  book*keeper  havinc 
been  then  informed  of  its  value,  ana 
defired  to  charge  for  it  what  he 
pleafed,  which  fhould  be  paid,  pro* 
vided  it  was  taken  care  of.  H^i/fom  v. 
Freeman,  537 

CASE. 
See  Action.    Piea2)I«o>  u 
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^CERTIFICATE  op  BANKRUPT. 

See  BANKtlUPTj  6t  22,  13. 

CERTIFICATE  fob  COSTS. 

^^Falsb  Imprisonment,  3.    Prac- 
tice, 4. 

charter-party/ 

*    S^  Ship,  3,  5$  6j  10,  14. 

CHEQUE. 

Ac  Indictment,  s. 

If  t'  cheque  is  given  on  a  Terbal  condi* 
tion^  vihith  the  drawer  finds  is  to  be 
broken  or  eluded,  he  haa  a  right  to 
ftop  the  payment  of  the  cheque. 
Witnkoh  T.  Spitta^  ^'j6 

COMPOSITION. 

See  AORBEMSNT. 

-CONSTABLE. 

A  member  of  the  Barbers  Company  in 
the  City  of  London,  is  not  exempted 
from  ferving  the  office  of  conflable. 
Res$  V.  Chappie f  9 1 

CONVEYANCE. 

Where  a  ftatute  points  out  the  parti- 
cular manner  in  which  a  canal  com- 
pany {hall  fell  and  convey  lands,  and 
enacts  that  every  fuch  fale  and  con- 
veyance fhall  be  valid  and  effeftual  to 
all  intents  and  purpofes,  this  does  not 
cure  any  defedl  in  the  title  to  lands 
lb  fold  and  conveyed  by  the  com- 
pany.    JVard  v.  Sc9tt,  284 

CONVOY  ACT. 
.  &(r  iNaURANCK^  xS,  29. 

CORPORATION, 


COVENANT. 


See  Ship,  3^6^ 

1.  A  covenant  in  the  leafe  of  a  houfe, 
**  to  infure  and  keep  infured  a  giveo 
fum  of  money  upon  the  premifes  dur- 
ing the  term  in  fome  luffident  In- 
furance  Office,"  is  not  void  for 
uncertainty;  but  means,  that  the 
premifes  {hall  be  infured  a^in{t  fire 
m  fome  office  where  infurances  again{l 
fire  are  ufually  effefted.  Dee  a.  Pin 
V.  Sbewin,  .  134 

2.  Where  there  was  fuch  covenant  in  a 
leafe  on  the  part  of  the  tenant,  be 
effeded  an  annual  policy  on  the  p];e« 
mifes  with  an  Infurance  Company  in 
the  ufual  printed  form,  by  which  it 
is  declared  that  the  policy  {hall  be  for 
fuch  longer  period  as  the  tenant  (hall 
regularly  pay,  and  the  Comnaay  re- 
ceive the  premium,  and  a  Ipace  of 
1^  days  beyond  the  quarter  day  it 
given  for  payment  of  the  premium^ 
during  whicn  time  the  Company  U 
liable :  The  year  expired  on  the  25th 
of  Ma/ch  181 1 ;  but  the  tenant  did 
not  pay  the  premium  for  a  renewal  dll 
the  2f  th  of  April  following :  Tlie 
Company  then  gave  a  receipt  for  the 
premium,  {lating  the  infurance  to  be 
trom  Lady^y  181 1  to  Lady-day 
i%i2,^^Heldf  that  the  covenant  wai 
broken  by  reafon  of  the  non-payment 
of  the  premium  00  or  before  the  oth 
of  April,  and  that  the  leafe  was  hir- 
feited  upon  a  claufe  of  re-entry.    SL 

COVERTURE. 

See  Babon  and  Fxmb. 

I.  To  fuDport  a  defence  to  an  aAion  of 

affumpfit,  that  the  pbdntiff  was  under 

coverture  when  the  caufe  of  .nAkm 

accrued,  although  {he  lived  ai  a  fmgle 

woman^'— it  is  not  enough  to  prove  a 

bire  dedaration  by  ber  that  ihe  Had 

been  married  to  /.  S.  who  was  ftill 

alive,   without  a£hial  proof  fA  the 

mupage,  or  of  cohibiUtioB  with  her 

fuppofcd 
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fuppofed  kiilbaiul;  ptnicularly  if 
there  appcii^  Miy  retfbo  to  doubt  that 
the  marriage  wai  valid.     UTJ/on  v. 

•  MUcM,  393 
i.  A  woman  bj  birth  an  alien,  and  the 

wife  of  an  aben,  cannot  be  fued  as  a 
feme  fofei  if  her  hufband  ha$  lived 
with  her  in  thii  country^  although  he 
has  left  her  here  and  entered  into  the 
fei^ce  of  a  foreign  ftate.  Kaj  v. 
Ducheffi  de  Piauu,  123^ 

CROSS  ACTION. 

•  &r  Mousy  had  iiro  bsceivedi  i. 

DISTRESS. 
tf  the  bcciipicr  of  a  houfe  fubmits  to  a 
diftref»  for  rent  dated  in  the  notice  of 
£ftrefs  to  be  due  from  him  as  tenant 
to  tlM»  diftfainer«  this  is  an  acknow- 
Mgnsent  of  the  tenancy.  Paiiton  v. 
Jamt,  372 

DOUBLE  VALUE. 
&0  Notice  TO  Q0iT»  a. 

ECCLESIASTICAL  COURT. 
5k  Action,  X.    Evii>bkce,  15. 

EJECTMENT. 

&f  WiTKSSSy  3. 

1,  In  ejeftment,  where  the  defendant 
oomes  in  at  landlord,  it  it  neceflary 

•  to  (hew  that  he  is  in  the  receipt  of 
the  rentt  and  profitt  of  the  premifes 
to  which  the  lefTor  of  the  plaintiiF 
makes  tkkf  or  that  the  deebntion  in 
ejaABKBt  wat  bt^ed  upos  the  tettaat 
iapofitffliMiof  thefepcemiCnk  Fmn 
d,  PUtt^  V.  CmAf  ti% 

a*  la  ejedmcnty  w1m«  the  dcfcn«uit 
oomta  in  at  laodlecd^  to  camteBt  him 
with  the  pveatife*  to  whtdh  diekfbr 
of  the  plaifltiff  makei:  title),  ilf  it 

.  <eneu^  tofliewthat  tks  decbration 
jn^  ejeftdMSQt  v^  iemd  upon  the 


tenait  m  poftfion  of  thde  prendfet^ 
Dife  dm  Sihqfidd  r.  Ajexanderf        5 16 

3.  In  ^e^nent  on  the  feveral  demifet 
of  three  perfons,  each  denufe  being 
of  the  whofe^  the  leflbrt  of  the  plain- 
tiff are  entitled  to  a  vordidf  upon 
evidence  that  they  jointlr  granted  a 
leafe  to  the  defendant  which  hat  ex- 
pired. Doe  d.  Lmikam  v.  Femi,     190 

4.  in  cjedment  by  an  eKecutor,  it  it 
fufficient  prima  facie  evidence  that 
the  teitator  had  a  chattel  intereft  in 

.the  premifes,  to  put  id  the  defendant*t 
anfwef  to  a  bill  in  etioity^ftaling  that 
*'  iKbeUfwdilMte^aicrwmpomedtf 
the  hi^hold  fn^a  in  ibe  ^iamem* 
tiimfd.''  Doe  d.  D^h  t.  Steeip      Xif 

5 .  in  ejedmenl  upon  the  aflignment  of 
a  term  to  fecure  ^  anmutyi  a  proper 
memorial  of  the  annuity  deedt  will  be 
prefumed  till  the  ceotrary/it  ihewn. 
Doe  d.  Griffin  wMafui.  J 

ESCAPE. 
See  Shekif^ ,  5. 

EVIDENCE. 

&tf  Bamkrupt,  0,  10,  II,  M,  13,  15- 
Insolvekt  DasTORt  Act,  i. 

I,  Copy  of  batsnoe  of  condemnation, 

.  not  evidence,  though  handed  over  by 

aHiiFed  to   underwriters.      FCndt  ▼• 

a.  Where  to  an  a£lion  againft  executbrt 
on  the  bond  of  their  teilator,  they 
plead  non  efi  JaQum^  and  fet  up  lunacy 
as  a  defence  at  the  trial,  an  mquifition 
taken  under  a  comn^on  ot  lunacy 
againft  the  teitator  after  the  execu- 
tion of  the  bohdt  finding  that  he 
had  been  a  lunatic  finom  a  day  ante- 
cedent  to  that*-  wttfaoot  any  hidd 
interval  i^adndBbieevtdbwt.  FauU 
dir  T.  SM%  xs6. 

3.  On  a  trial  at  law*  an  examined  copy 
of  the  *p1ai<kt!fPs  ihfWer  to  a  bill  in 
equity  maj^b^ffftdio'evidence  againik 

him. 


,i-n:d  E-X. 


m 


, .'  \iem^  withont  prodacuig  tke  original. 

.  Hodgkit^on  V.  miUsy  401 

4*  Jn  an  aAion  for  difturhtng  plainti£P« 

.  enjoyment  of  a  pew  daimed  m  right 
of  a  meffuaffe,  an  old  entry  in  the 

.  hook^  £fl;nea  1>y  the  charchwardens, 

,  ftating  tbit  the  pew  had  been  repaired 
by  the  then  owner  of  the  fnelfiiage 
(under  whom  the  plaintUF  claims), 
in  coafideration^f  his  iiling  it^  is  ad« 
niflible  evidence  to  prove  plaintiffs 
right  to  the  pew.  Price  v.  Z</V//r- 
*Ufoodf  2S8. 

5*  In  an  aAioii  by  the  mafter  of  a.  (hip 
for  freight,  the  dedarationt  of  the 
owner  for  whofe  benefit  the  a^on  it 
brought^  are  evidence  for  the  defen« 
dant.   ^nub  v.  Ljoth  465 

6.  Where  the  defendants  hadacknow 
ledged  they  had  received  a  letter  of  a 
particular  date  from  the  plaintiiFy 
which  upon  notice  they  did  not  pro* 
dttce  at  the  trial ; — heult  that  an  en- 
try by  a  deceafed  clerk  of  the  plaintiff 
iti  a  letter  book,  profefiing  to  be  a 
letter  of  the  fame  date  from  the  plain* 
tiff  to  the  defendants,  was  admiflible 
evidence  of  the  contents  of  the  letter, 
on  proof  that  according^  to  the  plain* 
tiffs  courfe  of  bufineis  the  letters 
which  he  wrote  were  copied  by  this 
clwky  and  then  fent  off  by  the  poft, 
and  that  in  other  inilances  the  copies 
fo  made  by  the  clerk  had  been  com- 
pared with  the  originals,  and  always 
found  correft.  PrUiy.Faircloughf  305 

^.  Entry  of  the  deceafed  clerk  of  a 
.  merchant  in  the  letter  book,  received 
in  eridence,  on  proof  that  it  was 
made  in  the  ufuu  courfe  of  bufmefs 
in  the  merchant's  couunting-houfe, 
Hagedom  v.  Retdf  3^7 

9i  If  ther^  be  one  invariable  mode  in 
which  biBs  of  exdumge  are  drawn 

•  between  particnlkr  parties^  this  may 

•  beprovedby  parol  eridence,  without 
any  of  the  biUtr  being  produced. 
S^er  V.  SilBngt  3.10 

^.  la  ao  adlon  a^nft^  m  attorney  for 


negligence  in  refjMd  to  tte  memorial 
of  an  annuity  which  he  had  trepbred 
and  carried  in  to  be  inrolled,  an  eX' 
amined  copy  of  the  roll  is  prima  facie 
evidence  ot  the  original  memorial. 
Bcukie  v.  Chandbfs^  30 

10.  To  render  the  certified  copy  of  the 
affidavit  made  by  the  proprietor  of  a 
newfpaper  evidence  under  38  Geo.  3. 
c.  78.  it  mud  either  appear  upon  the 
juria  that  the  perfon  before  whom  it 
was  made,  had  authority  to  take  it, 
or  this  fa^  mull  be  proved  alhmde. 
Rex  V.  IVb/te,  99 

lu  But  it  is  fufficient  evidence  of  pA^ 
lication  at  common  law,  to  pui  kttht 
original  affidavit  of  the  pfopriotor, 
flatwcr  where  the  paper  was  to  be 
pubhihed,  and  to  prove  that  »  paper 
with  a  correfpondiiur  title  contatmng 
the  libel  was  purcbafed  there.  Jtex 
V.  IVikef  100 

I  a.  In  an  adion  on  14  Geo.  3.  c.49. 
by  the  trerfurer  of  the  Goikge  of 
Phyficians,  to  prove  his  righ^  to  fbe 
in  that  capacity,  it  is  enough  to 
put  in  the  annals  of  the  CooMtla 
M^ora  recording  his  appointment, 
and  to  (hew  Uiat  he  afterwards  a£ted 


as  trcafurer,  without  calling  any 
one  who  was  prefent  at  the  eledlon* 
Budd  V.  Foulh,  405 

13.  If  upon  a  notice  to  produce  books 
of  account,  they  are  not  produced, 
this  circumftance  affords  no  legal 
ground  for  any  inference  refpedkiog 
Uieir  contents,  and  merely  eatitks 
the  oppofite  party  to  prove  their 
contents  by  parol  evidence*  Coofer'^. 
GiBinnUf  953 

14.  The  duplicate  of  a  writing  taken 
firom  the  autograph  at  odeinipreffioni 
by  means  of  &  copying  maehine»  can* 
not  be  read  in  evidence  as  an  origind*. 
ITo^  T,  Jffurray,  ztS 

rj.  The  pradice  of  the  eccleiiaftical 
court  is  matter  of  hiS,  t»  be  proved 
by  evidence,  stUd  left  to  tlic  jurr. 

^  Jtedutitta  r,  Scotn  388 

EXE. 


*<4 
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EXECUTORS. 

See  Ejectmxxt,  4.  Shif^  13. 
If  executors  neglefi  to  give  orders  for 
tbe  funeral  ortbe  teftator,  and  have 
fufficient  afiets  for  that  purpofc>  they 
are  liable,  upon  an  implied  promife, 
to  the  perfon  who  furnilhes  the  fune- 
ral in  a  manner  fuitable  to  the  tefta* 
tor*g  degree  and  circumftanccs.  Tki/- 
tuell  r.  Heymattj  298 

*      FACTOR. 

See  Broker.  ~^ 

Where  a  fa£^or  upon  felliirg  goods  takes 
a  fecttrity  payable  to  himfelf  from  the 
purchafef  9  and  gives  his  own  fecurity 
to  the  princioal  for  the  net  proceeds, 
without  difclofing  the  name  of  the 
purchafer ;  if  the  latter  becomes  in- 
folvent  before  paying  his  fecurity, 
.  the  fadlor  cannot  compel  the  prtnci^'al 
to  refond  the  money  received  by  him 
as  the  price  of  the  goods.    Simp/on  v. 

FALSE  IMPRISONMENT. 
See  TRESPASSr 

I.  The  keejper  of  a  prifon  ^ho  receives 
and  detains  one  apprehended  and 
.  charged  in  his  cuftody  under  a  war* 
rant,  runs  the  riik  of  the  warrant 
having  been  executed  againit  the  pro- 
per perfon  ;  and  thougn  a^ing  iond 
jSJef  and  without  the  means  of  afcer- 
taining  the  identity  of  the  individual 
named  in  the  warrant,  he  is  liable  to  an 
adion  of  trefpafs  and  falfe  imprifon* 
menty  if  bv  the  miftake  of  the  officer 
to  whom  It  was  direfted,  it  was  ex« 
ccuted againft another.  jtannr.JiliX'' 
andtr^  35 

3.  A  peace  officer  may  juiHfy  takinjg  a 
perlon.  into  cuftody  charged  with  a 
felony,  althouflrh  no  felony  wiss  com- 
xnitted.  The  lame  rule  fii^  to  have 
baen  laid  down  by  Bull£&,  J.  with ' 


refpe^'  l»  a  .bMach  of  the  peace. 
Hobbi  V.  Branfcomb^  420 

3.  In  tiefpafs  and.fkUe  impriTonment 
againfl  Iteveral,  where  one  acquitted, 
certificate  granted  usdec  8  &9  W.  34 
c»ii.  to  deprive  him  of  his  cofU. 
Aeuron  v.  jllexanderf  35 

FALSE  RETURN. 
See  Sheriff,  4,  6,  S. 

FIRE  INSURANCE  AGAIIJST. 
See  CovsNAMT,  i,  a.  InsusASfCE,  32. 

FRAUDS,  STATUTE  OF. 

If  goods  are  ordered  verbally,  the  de- 
livery of  them  to  a  cafiler  is  fufficient 

•  to  bmd  the  contraft  according  to  the 
ftatute  of  frauds,  where  the  purchafer 
has  been  in  the  h^brt  of  receiving 
goods  from  the  vendor  by  the  fame 
mode  of  conveyance.  *  Hatf  v.  Sait* 

FREIGHT. 
See  Ship. 

GAME. 
Although  it  may  be  a  defence  to  aa 
aAion  for  penalties  on  5  Ann.  c.  14. 
that  the  defendant  joined  in  the  fport 
as  fervant  to  another,  he  muft  give 
ftrid  evidence  that  the  perfon  by 
whofe  orders  he  a&ed  was  himfeU 
qualified  to  kiU  ^ame.  Clarle  ▼• 
Broughtoiif  ^  338 

GUARANTIE. 

I.  If  A.  become  bound  to  B»  under 
condition  that  C«  fhall  *truiy  account 
to  B.  for  all  fums  of  money  received 
b]f  C  for  J9.*8  u£e,  and  C  anerwards, 
with  B'%  knowledge,  takes  i).  as  Ua 
partner  I  the  guarBatie,doea.iiot  ex* 
tend  to  f urns  tS  money  received  by  €• 
'     for  jff.'a  Mkfk  ifter.  nc  formation  of 

the 


the  partnerflrip.'  Bdkirt  t.  B^f/worti,' 

53 
3.  An  undertaking  XP  be  anfwerable  to 

a  given  amount  for  any  goods  fnp^ied' 

hy  A'  to  £f    after  goods  to  that 

amount  have  been  fuppiied  and  paid 

for,  ftill  remains  in  force  while  ji. 

fupplies  B.  with  goods  on  the  (ame 

footing,  until  revoked  by  the  furety. 

But  as  foon  as  A,  alters  the  credit  on 

which  he  fuppiied  the  g<X)d8  to  JS,  the 

furety  is  diicharged.    jBqftow  v.  Ben* 

.  neti,  t20 

3.  In  an  aAion  on  a  guarantee  for  the 

debt  of  a  third  perfon,  figned  by  one 

of  two  partners  in  the  paFCnerflupfirm^ 

it  it  neceflary  to  give  iome  evidence.be 

yond  the  rektion(hip  of  partners  fub- 

fiftine  between  them,  that  the  one  who 

figned  had  authority  to  bind  the  other 

by  the  guarantie.    But  for  this  pur- 

pofe  it  would  be  fufBcient  to  prove  a 

parol    acknowledgement    from    the 

•ther  partner  fubfe^uently    to  the 

giving  of  the  guarantie,  or  to  (hew  a 

previous  courle  of  dealing,  in  which 

fimilar  guaranties  had  been  given  in 

'   the  partnerfliip  firm,  with  the  privity 

of  both  partners.  Duncan  v.  LownJeu 

478 

HIGHWAY, 


See  PlEADiHo;  4. 

I  •  Upon  the  trial  of  an  indidment  for 
not  repairing  a  highway,  which  it  is 
alleged  the  defendant  is  bound  to  re* 
pair  raiione  tenura,  an  award  made 
under  a  fubmiifion  by  a  former  tenant 
for  years  of  the  premifes  can  neither 
be  received  as  an  adjudication^  the 
tenant  having  no  authority  to  bind  the 
rights  of  his  landlord,  nor  as  evidence 
of  reputation,  beiog^  Utem  moiam, 
Bex  ▼.  €ottoH,  444 

2.  Although  a  ftatute  enads,  that  the 
paving  of  a  particular  ibeet  (hall  be 
under  the  care  of  commiflioners^  and 
provides  a  fund  to  bt  applied  to  that 
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pnrpofe,  and  another  ftatute  paffed 
for  paring  the  ftreets  of  the  pari(hy 
contains  a  claufe  that  it  (hall  not 
extend  to  a  particular  ftreet,  the 
inhabitants  of  the  parifh  are  not  ex- 
empted from  their  common  law  liabi* 
lity  to  keep  that  ftreet  in  repair* 
Bex  y*  Inhabitants  of  St.  George  liano^ 
ver  Square,  221 

HORSE. 

1.  In  an  adion  for  not  taking  proper 
care  of  a  hired  horte^  whereby  hia 
knees  were  broken,  the  plaintiff  muft 
give  fome  pofitive  eridence  of  negli- 
gence i  and  it  is  not  enough  to  prove 
that  the  animal  was  returned  by  the 
defendant  vrith  his  knees  broken,  al- 
though he  had  often  been  ktout  to 
hire  before  without  having  hUtA 
down.     Coofer  v.  Barton,  C 

2.  If  upon  a  hired  horfe  bebg  taken  m^ 
the  hirer  calls  in  a  ftrrier,  he  -is  not 
anfwerable  for  any  mifbd^es  whicji  the 
latter  may  commit  in  the  treatment 
of  the  horfe :  but  if  inftead  of  that 
he  prefcribes  for  the  horfe  himfelf^ 
and  from  unfkilfulnefs  gives  him  m 
medicine  which  caufes  his  death,  al- 
though z&ing  bond  ide,  he  is  liable 
to  the  owner  of  the  horfe  as  for  groft 
negligence.    Dean  v.  keate,     .        4 


INDEBITATUS  ASSUMPSIT. 

See  ASSUI^IPSIT  InI>£BITATUS. 

INDICTMENT. 
See  AppbsvticXi,  4. 

1.  It  is  an  indifbble  offence,  fmudu- 
lently  to  obtain  goods,  by  giving  in 
payment  a  cheque  upOn  a  baiScer  with 
whom  the  party  keeps  no  ca(h,  nd 
which  he  knows  wiU  not  be  paid.  Rem 
V.  Jack/on f  370 

2.  It  is  an  indiftable.  offiBOce.  for  luge 
coaches  to  ftand  plying  fbrpaffengers 
in  the  public  ftreets*    Ba9  r.  Crofs, 
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3*  It  li  90  indidable  6ffeoce  for  a  tim* 
ber  merchant  to  cot  logs  of  timber  in 
the  ftreet  adjoining  his  timber  yard ; 
though  be  (houUl  not  be  able  other* 
wife  to  get  them  into  his  premiicst  or 
to  carry  oo  his  bufineb  there.  Rex 
¥.  Jomif  230 

4«  It  is  not  an  offence  within  the  claufe . 
of  LfOrd  Ellenborough's  zA,  43  G.  3. 
C'  58^  againil  maTtciouJly  cutting,  with 
intent  to^re/if  bwfni  apfreienfion,  if 
the  cottiog  took  place  in  an  attempt 
to  apprehend  the  prifoner  previous  to 
any  notification  being  made  to  him  of 
ibt  purpoiie  for  which  he  was  laid 
hold  of.    Rex  Y.  Rictetttf  68 

j.  To  fupport  an  averment  in  an  indi£k- 
ment  for  receiving  ilolen  goods,  that 
the  principal  felon  had  been  duly  con- 
m&ed,  it  is  fuffident  to  give  in  evi- 
dence  the  examined  copy  of  a  record 
Ibewing  that  he  was  round  guilty 
q!  the^Iony  before  a  court  of  com- 
petent jurifdidion,  however  informal 
the  proceedings  may  i^pear,  and 
howeVcr  erroneous  the  iudgment  on 
the  frloo.  Rexy.  Baldwu,  26$ 
(S>  If  during  the  trial  of  a  prifoner  for  a 
capital  offence^  one  of  the  jurymen  is 
talen  ill^  the  jury  n»ybe  difcharged 
and  the  prifoner  tried  by  another 
.  jury.    Rem  v,  Bdmiords,'  207 

7.  An  indi&ment  againft  an  acceflary 
to  a  fetoo^j  ftating  that  the  felony 
'  was  committed  hy  aferfon  to  tbejpron 
mnlnown,  cannot  be  fupported  if  the 
principal  felea  was  a  witnefs  before 
the  gnmd  jury.  Rex  v.  Walker,  264 
8*  Upon  aamdidment  on  43  G.3.  c.^8. 
§  s,  chaegiag  the  prifoner  with  having 
^dmiqsftmd  to  a  woman  the  Jeeoffion 
of  frviOf  with  intent  to  procure  abor- 
lioii,  it  ia  noc  a  material  variance  that 
At  pieparation  of  fimn  admimftcred, 
it  properly  called  an  infitfion,  not  a 
mMm.    Rm  v.  PtiUipt,  73 

[Thr  name  of  this  cafe  has  been 
*      omktedintlie  repoK  by  oiiftake.] 
9,  VpoO  ao  indi&meot  on  43  G.3  c.58. 


1 1.»  char giag  tliat  the  prifeoer  sj* 
miniftered  to  a  woman  whh  child  hot 
not  quick  with  child,  for  the  parpof^ 
of  procuring  abortion,  a  large  quao* 
tity  of  a  certain  **  mixture  to  the  ju- 
rors unknown,  then  and  there  bcm^ 
a  noxious  and  deftruftive  thing,'*  it  1* 
unneceffary  to  prove  that  the  mixture 
was  noxious  or  dcftroftive,  or  even 
that  the  woman  was  z€baSlf  vrith 
child.     Id.  7? 

fo.  The  words  '*  quick  with  child,'*  ia 
the  firft  fcaion  of  43  G.  3.  c.  58-  are 
to  be  underftood  in  their  popular 
fenfe,  viz.  when  the  woman  has  felt 
the  child  move  vrithin  her.     IJ.     j6 

1 1.  Q.  Whether  it  be  now  neceffary  in 
an  indidment  for  felony,  to  hy  a 
parifh  vrithin  the  county  ?    //.      77 

13.  On  indiftment  againfl  a  bankrtipc 
for  perjury  before  Uie  commiffioners, 
whatevtilence  neceffary  to  fupport  the 
commiffion.     Rex  ▼.  Punjban^       96. 

INFANCY. 

If  goods  are  delivered  to  a  carrier  by 
the  vendor,  addreffed  to  the  purchaler, 
while  tlie  latter  is  under  the  age  of  a  i, 
but  ther  do  not  reteh  him  tiU  he  has 
attainea  that  age,  infancy  is  a  good 
defence  to  an  action  brought  againfL 
him  for  the  price  of  the  goods.  Gr^ 
Jin  V.  Langjield,  t^J^, 

INSOLVENT  DEBTORS  ACT. 

I.  To  prove  that  the  plantiff  was  dif- 
charged under  an  infolvent  a6l  after 
the  caufe  of  aftion  accrued  and  before 
adion  brought,  it  is  not  enough  to 
ffyt  in  evidence  a  parol  acknowTedb;* 
ment  by  him ;  but  the  clerk  of  t£e 
peace  mould  be  called,  and  the  order 
of  feflions  produced  to  (hew  the  regi;- 
larity  of  the  difcharge.  Scott  t.  CUare, 

3.  In  an  a^ton  by  the  payee  of  a  hill  of 
exchange  accepted  }>y  the  defiendaot 
for  a  valuable  confideration,  eridence 
that  the  plaiotiff  had  been  dificfaar^ 
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ataniofoltent  debtor  after  the  l)itl 
became  due,  and  had  eiven  in  a  bUnk 
fchedule»  is  not  enou?li  to  (hew  that 
the  bill  had  been  fatisfied.  Hart  t. 
Newman,  13 

INSURANCE. 

Sif  Alien   Ekxmy,  t.     Insurance 
Broker. 

I.  £xpe6ted  profitt  may  be  infured  by 
an  open  policy*     £yre  v.  Glover ^  27^ 

a.  Infuring  a  (hip  by  an  Englt/b  namfi' 

does  not  amount  to  a  warranty,  or  a 

reprefentation,  that  (he  is  an  Eng^ 

Jbip.     Clapham  v.  Cologan^  383. 

3*  A  policy  ^  at  and  from  jt.  and  A'' 
ii  not  vitiated  by  inferting^  without 
the  confent  of  the  underwriters,  the 
words,  **  both  or  either."  Clapham, 
▼.  Cohgan^  382 

4.  Where  there  is  a  warranty  in  a  policy 
of  infurance  againft  average,  «  unlets 
general^  or  the  (hip  be  ftranded,''  if 
during  the  voyage  the  (hip  is  forced 
a-(hore  by  the  wind,  or  is  driven  on  a 
bank,  and  remains  faft  for  any  time, 
this  is  a  fufficient  ftranding  to  do 
away  xht  tfkGt  of  the  warranty,  al* 
though  the  (hip  is  not  proved  to  have 
thereby  received  any  material  damage. 
Haeman  v.  VauXf  429 

5*  There  is  not  an  implied  warranty  on 
the  part  of  tbe  owner  of  g(X>d8  in« 
fured,  that  the  (hip  (haH  be  in  all  re- 
(pedis  properly  documented.  There- 
fore, where  from  an  omiffion  of  the 
captain,  the  goods  infured  on  a  voy« 
age  from  this  country  to  a  foreign 
port  are  not  mentionca  in  the  (hip's 
manifefl  as  required  by  13  &  i4Car.2« 
CXI.  and  other  ilatutes,  but  the  lofs 
is  not  occafioned  by  this  defe6l ; — the 
underwriters  are  liable.  Carruthers  v. 
Gm^  142 

6.  Where  it  is  ftipulated  by  a  charter 

Sarty,  that  in  cafe  the  (hip  is  loft 
urine  the  voyage,  the  charterer  (hall 
pay  the  owner  a  fiim  of  money  which 
IS  eftimated  aa  the  value  of  the  (hip, 
th^  owner  has  ftill  an  inf urable  intereft 


ill  the  flip  duriag  the  voyage.  ^oHtt 
v.  Hannam,  93 

7.  Where  there  is  a  policy  on  foods  aa 
may  be  thereafter  declaned  a^d  valued, 
the  declaration  of  intereft,  to  be  avail- 
able, mnft  be  communicated  to  the 
underwriters,  or  fome  one  on  th^ir 
behalf,  before  intelligence  is  received 
of  the  lofs  \  But  the  declaration  of 
interefl  is  not  a  condition  precedent  | 
and  if  none  is  made,  the  policy  ia 
then  open  inftead  of  being  valued,  and 
upou  proof  of  intereft  at  the  trial,  the 
auured  will  be  entitled  t,o  recover* 
Harmon  v.  Kingston,  150 

8.  Where  there  is  a  policy  on  goods.  PT 
(hip  or  (hips  to  betheradTterdechrBa^ 
if  the  broker  by  miftakie  madket  a 
written  declaration  upon  goods  by  a 
wrong  (hip,  to  which  the  underwp* 
tcrs  put  their  initials  |  he  may  after- 
wards in  compliance  with  the  orders 
of  the  a(rurea,  declare  upon  goodt 
by  another  (hip,  without  the  auent  of 
the  underwriters,  apd  without  a  frefls 
ftamp.     Rohmjon  v.  TWvjr,  158 

9.  If  goods  are  fraudulently  overvalued 
in  a  policy  of  infurance  with  intent  to 
cheat  the  undei*writers,  the  contraft 
is  entirely  vitiated,  and  tbe  aflured 
cannot  recover  even  for  the  value  ac- 
tually on  board.  Haigh'^.IUkLCom^ 

xo.Where  a  licence  is  granted  for  a  iK>y- 
age  to  a  hoftile  country,  to  continue 
in  force  till  a  given  day,  if  the  v<qr-* 
age  is  bondJuUhtwaxk  before  that  danr, 
it  continues  to  be  proteAed  by  tpe 
licence  though  ddajred  beyona  the 
day  by  ftrefs  of  weather  or  other  ac9H 
dent  over  which  the  aflured  hava  po 
controul.     Gronhif  v.  Crockittp      $3 

XX..  So  where  there  is  a  policy  '^  at  md 
Jromt*  if  the  (hip  has  her  cvgQ  PB 
board  and  is  ready  to  fail  befoM  ^ 
day  when  the  licenoe  fopire8,9l|^ufl^ 
ihe  is  detained  in  port  tiU  aft«r  wnt 
day  by  contrary  wmdf,  tb^.f^cdiGy  le- 
mains  ^d.    S^hrukr  v.  f^MMr^.S^a* 

;2«  A 
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fiV  ani  oiher  JSritj/h  or  neutral  mer^ 
cbantSf  to  import  a  cargo  in  a  veffel 
bearing  any  nag  except  the  French» 
will  legalize  a  policy  of  infurance  on 
a  (hip  belonging  to  an  alien  enemy 
employed  for  this  purpofe,  if  the 
cargo  18  proved  to  belong  to  Briti/h 
or  nttUrai  merchanti ;  but  not  other- 
wife.  Hafedom  v.  RgiJ^  377 
jj.  In  effe6iing  a  policy  of  infurance 
firom  Ruifia  to  this  country  while  the 
ihip  was  on  the  outward  voyage,  the 
broker  reprefented  to  the  underwriters 
tiat  a  cargo  wot  ready  for  Arr,  andjbe 
noatfureto  he  an  early  Jbip^ — Held, 
that  this  amounted  only  to  a  repre- 
fentation  of  what  was  expeSed  on  the 

K  of  the  aflured,  and  that  the  un- 
mters  were  liable,  although  from 
the  delay  in  beginning  to  load  the 
cargo,'  the  voyage  home  was  turned 
'  firom  a  fnmmer  to  a  winter  rifk.  Huh' 
hard  v.  Glover,  313 

14.  If  a  chartered  fhip  be  loft  by  means 
of  the  captain  engaging  in  an  illegal 
trade  in  obedience  to  the  orders  of 
the  charterer,  this  is  not  a  lofs  by 
barratry  for  which  the  owner  of  the 
fhip  can  recover  againft  the  under- 

'     writers.     Holhs  v,  Ifannam,  94 

15.  If  goods  infured  are  warranted  free 
firom  capture  and  feizure  in  the  port 
of  difcharge.  and  the  goods  being 
deftined  to  Pillau  are  feized  while  the 
ihip  is  lying  at  anchor  in  Pil/au  Roadt^ 
this  is  a  feizure  in  the  port  of  dif- 
charge within  the  meaning  of  the  war- 
ranty.    Maydhew  v.  &o//,  205 

16.  Where  goods  infured  were  war- 
itunted  free  from  feizure  in  the  port 
of  difcharge,  the  captain  having  ar-* 
rived  within  about  two  miles  and  a 
half  from  the  harbour  of  the  place  to 
which  he  was  deftined^  ^aft  anchor 
and  made  a  fignal  for  a  pilot ;  a  pilot 
boat  in  oonfequence  came  out  with 
douamert  on  boards  who  carried  him 
JKito  the  barbour^  where  the  cargo 


was  feized  and  condemned.— »M£/^ 

that  this  was  a  feizure  in  her  port  of* 

'    difcharge  within  the  meaning  of  the 

warranty.    O^m  v.  Ttfj^^r,  204 

17.  Upon  a  common  policy  on  goods, 
the  underwriters  are  difcharged  if  the 
goods  are  landed  at  the  port  of  deftx* 
nation  by  the  officers  ot  govemment 
there^  and  are  lodged  in  the  govern- 
ment warehoufes,  if  this  be  the  ufual 
mode  in  which  goods  are  landed  at 
that  port,  although  the  goods  infured 
are-attemirards  confifcated  by  the  go- 
vernment, and  are  never  in  the  poUef- 
fion  of  the  coniignees,  Brvmn  v. 
Carflairs,  16  C 

18.  Where  a  (hip  was  infured /ir^m  Lan^ 
don  toBerhieCf  with  an  exteny  ve  liberty 
of  touching  and  trading  at  all  places  ; 
heU^haX,  by  putting  into  Madeira  and 
flaying  there  after  the  convoy  with 
which  (he  failed  had  proceeded  on  the 
voyage,  (he  was  guilty  of  a  deviatipn 
which  difcharged  the  underwriters. — 
Semhle,  that  as  the  captain  did  not 
kno^  when  the  convoy  failed  away 
and  expeded  to  overtake  it,  this  was 
not  a  deferting  of  convoy  within  the 
meaning  of  the  convoy  a&.  WtlRamt 
V.  Shee^  469 

19.  A  policy  of  infurance  **  at  and  from 
London  to  Berbice**  was  effeded 
upon  the  receipt  of  a^Ietter  from  the 
captain,  (which  was  (hewn  to  the 
Underwriters,)  v  ftating  that  he  had 
pafTed  Ba|-badoes»  and  the  words  "  at 
lea"  were  inferted  in  tlie  policy  after 
the  printed  claufe  defcribing  the  te- 

;inning  of  the  adventure  on  the  goods. 

/(tA/,  notwithftandin?,  that  the  policy 
was  vacated  by  a  deviation  at  Ma« 
deira,  in  9  former  part  of  the  voy- 
age.    Redman  v.  London,  C03 

20.  .If  a  fire  arifes  on  beard  a  (hip  from 
the  damaged  qualjty  of  goods  on 
board  which  are  infured*  the  under- 
writers  are  not  liable ;  but  if  the  lofs 
is  not  occa(ioned  by  the  damag;»l 
(late  of  the  goods  on  ooard»  the  po* 

ficy 
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licyk  not  vitiated  hj  tbe  &&  not 
having  been  difclofed  to  the  under- 
wrttera  that  the  goods  were  damaged, 
though  that  might  have  a  tendency  to 
encreafe  the  rifle.  ifc^Jv.  Dubws,  133 

3 1 .  Where  a  ihip  infured  to  Martinique 
and  all  or  any  of  the  windward  and 
leeward  iflanda,  landed  the  greated 
part  of  her  cargo  at  Martinique,  and 
uuledwith  the  refiduc  to  Antigua, 
where  ihe  was  wrecked  while  flopping 
partly  to  difpoiie  of  the  tcfidue  ot  the 
cmtward  cargo,  and  partly  to  obtain  a 
homeward  cargo  ;r-^MU^  that  the  un- 
derwriters were  opt  liable.  Ii^Bs  v. 
Faax,  437 

sa.  Policy  on  goods  "  at  and  from  the 
ihip's  loading  port  or  p<Mrts  in  Amdia 
IJumd  to  London."  The  ihip  never 
torched  %X,'AfneBa  Iftmtdt  but  took  in 
her  carffo  at  T^re  IJUmd^  which  lies 
a  little  farther  up  the  river  St,  Mori's. 
Hihk  that  the  ^policy,  neverthelefs 
attached,  this  being  tne  vfual  mode 
in  which  ihips  in  that  trade  take  in 
their  cargoes.     Mwoh  v.  AMntf  aoo 

S3.  Where  there  is  a  valued  policy  on 
fre^rht,  and  the  (hip  is  loft  while  tak* 
,  ing  ra  her  cargo,  the  afibred  can  only 
recover  for  the  freight  of  the  goods 
afiually  on  board,  unfefs  a  full  cargo 
.be  then  provided  for  her,  or  there  be 

^  a  contra&  either  written  or  parol  to 
Xttpply  one.     Patrkk  v.  Eamesg,    441 

^4*  To  fupport  an  averment  in  a  decla- 
ration on  a  policy  of  infurance  on 
goods  ''  that  the  (hip  with  the  goods 
on  board  when  at  A.  was  arrefted  by 
the  perfons  exerdfing  the  powers  of 

Svemment  there,  and  the  ^d»  were 
m  and  there  by  the  faid  perfons 
liriaed,  detained,  and  confifcated,**  it 
if  enough  to  fhew  that  the  goods 
were  ferdblv  taken  from  on  board 
the  flupiby  the  ofioars  of  govamrneat, 
and  never  ddtvered  to  the  oonfignees ; 
^-without  putting  in  any  fenteooe  of 
cottdemaatKMi.    Gaffurit9^i  ▼.  Grwf, 

Vol.  III. 


35*  If  a  (hip  infured  is  condemned  for 
carrying  umulated  papm  contrary  to 
the  law  of  nations,  without  having 
any  liberty  in  the  policy  to  do  fo,  the 
underwriters  are  difcharged.  'Her^ 
neyer  v«  Lufkingtom^  '  85 

36.  Policy  on  .  goods  ''  at  and  from 
Gottenburg  to  any  port  of  the  Bal- 
tic, beginmng  the  adventure  from  the 
loading  thereof,"  but  declared  to  be 
In  €oniin9tati&n  of  other  fpecified  poli* 
cies.  Thefe  were  on'£he  fame  ^oods 
'•  at  and  from  Norfolk  in  Viivmia," 
where  in  point  of  fed:  the  gooos  were 
loaded. — Held,  that  under  thefe  cir* 
cumftances,  if  was  no  defence  to  the 
underwriters  on  the  firft-mentioned 
policy,  that  the  goods  were  not  load- 
ed at  Gottenburg.     Bell  v.  Hohfin, 

37a 

37.  In  an  adion  on  a  poHdy  of  infur* 
ance  on  a  voyage  "  to  aay  port  in 
the  Baltic,**  evidence  admitted  to 
prove  that  the  Gtt^  of  Finland  is 
confidered  in  mercantile  contra6U  as 
within  the  Babicf  although  the  two 
feas  are  treated  as  feparate  and  dii^infl 
by  geographers,     i/hdt  v.  Walters, 

16 

38.  Since  the  f9th  of  May  1806,  the 
trading  between  this  country  and  ports 
and  places  in  thelflandof St.Dom]ngo> 

.  not  under  the  dominion  and  in  the  ac- 
tual poflefEon  of  hit  Majefty's  ene- 
mies, has  been  lawful  without  any 
licence.   Blaeihumy.Tiampfon,      61 

99.  To  vacate  a  policy  of  infurance  for 
an  infraction  of  the  convoy  ad,  it  is 
not  enough  to  fhew  that  the  ihip 
faikd  without  convoy  by  the  inftru- 
mentality  of  an  agent  01  theaffured, 
unlefs  it  appear  mat  the  agent  had 
authority  mm  his  principal  for  this 
pwpofe.    Carfimrs  v.  jmnuttf     497 

30.  Where  goods  were  infured  ^^atand 
from  London  to  Quebec,  warranted 
five  of  particular  average,'*  ^nd  the 
(kip  was  driven  back  from  tHe  banks 
^  NewfcttncHand,  andobl%ed  toput 
P  p  mta 
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lato  Kmfaky  where  it  was  impoflible 
to  repair  her  fo  as  to  enable  h^r  to 
complete  the  voyage  the  fame  feafon, 
and  the  goods,  which  though  not  of  a 
.perifhable  nature,  were  to  a  certain 
degree  damaged,  could  not  be  for- 
warded the  fame  feafon  by  any  other 
conveyance; — held  that  the  afiured 
could  not  hy  giving  notice  of  aban- 
donment come  upon  the  underwriters 
for  a  totallofs.  Anderjon  v.  fVaJiiif 

440 

31.  Where  there  is  an  infurance  on 
iliip  and  freight,  and  the  (hip  has  ar- 
rived  in  fafety,  and  earned  freight, 
the  aflured  cannot  afterwards  cuum 
a  return  of  premium,  on  the  ground 
that  he  had  no  infurable  intereft,  on 
account  of  a  defedk  in  his  title  to  the 
fliip.     M'CuUoch  v.  Royal  Exchange 

^    AJfuranu  Company  t  406 

32.  If  a  perfon  who  is  not  a  linen  dra- 
per, inhires  his  •'  ftock  in  trade, 
houfehold  furniture,  //urn,  wearing 
apparel,  and  plate,"  by  a  policy 
againft  fire,  this  will  not  prote^  li- 
nen-drapeij  goods  fubfequently  pur- 
chafed  on  peculation  ;  and  the  word 

.  Timn  in  the  policy  muft  be  confined  to 
houfehold  uoen  or  linen  ufed  by  way 
of  apparel.    IVauhom  v.  Longford^ 

422 

INSURANCE  BROKER. 

I,  The  authority  of  a  broker  employ- 
ed to  effefk  a  policy  of  infurance 
may  be  revoked  after  the  underwriters 
have  figned  the  flip,  till  fuch  time  as 
they  have  actually  fubfcribed  the  po- 
licy ;  and  if  the  broker  having  pro- 
cured a  flip  to  be  written  on .  terms 
within  the  Icope  of  his  original  autho- 
rity, receives  an  intimation  from  his 
pnncipalfl  that  they  will  not  fufamit 

-  to  thcle  terms,  aid  afterwards  «fie& 
the  policy  and  pays  the  premiums  to 
the  ttnderwriterty  he  can  maintain  no 
j|£tioii  againft  his  priocipidi  iox  com* 


mtfiion  or  money  paid.     IFarwul  v. 
Slade^  t2j 

2.  As  foon  as  an  infurance  broker  has 
received  credit  in  account  with  an 
underwriter  for  a  lofs  upon  a  policy, 
his  principal  may  maintain  money  had 
and  received  agaxnfl  him  to  recover 
the  amount ;  and  in  fuch  adion,  if 
the  underwriter's  name  is  crafed  horn 
the  policy,  the  defendant  can  neither 
difpute  the  liability  of  .the  under- 
writer for  the  lofs,  nor  his  own  re- 
ceipt of  the  fum  fubfcribed.  ^n- 
dreiif  v.  Rohin/onf  199 

3.  Infurance  brokers  holding  'a  policy 
for  the  purpofe  of  adjuiUiig  a  lofs, 
fuffered  an  underwriter's  name  to  be 
flruck  out,  upon  his  iigniog  the  ad- 

i'uftment  ;--4ie  gave  them  credit  in 
lis  books  for  &e  lofs,  and  became 
bankrupt ;  but  thejr  never  took  cre- 
dit for  the  amount  m  their  books  ;— 
jon  the  contrary,  they  gave   the  af- 
^fured  notice  of  xht  bankruptcy,  and 
there  was  afterwards  a  fettlement  of 
accounts  between  the  brokers  and  the 
-aflured,  comprehending  the  policy  in 
queftion,  in  which   no  demand  was 
made  upon  them  in  refpe&  of  the 
bankrupt's  fubfcription. — Ruled,that 
they  were  not  liable  to  the  afiured 
for  the  fum  due  from  the  bankrupt 
on  the  policy.     Ovmgion  v.  BiB^ 

4.  Infurance  brokers  are  not  liable  to 
an  afdon  for  negleCdng  to  infert  in  a 
policy  a  liberty  to  carry  flmolated 
papers,  if  the  written  inftm6tions 
given  them  contain  no  diredion  for 
that  purpofe,  ^altliough  it  may  have 
been  verbally  communicated  to  them 
that  iimidated  papers  were  to  be  ufed 
in  the  voyage.    Fmnin  v.  Ofw^^  3j7 

5.  Where  a  fliip  was  condemned  for 
carrying  iimuiated  papers,  and  the 
policy  coAtaining  00  liberty  to  do  fo, 
the  allured  could  not  recaier  upon  it : 
-HkA/,  that  an  a6Uod  could  not  be 
maintained  againft  the  infurance  bro- 
kers 
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kers  (or  having  nesle^ed  to  inclttde 
the  premiums  and  auties,  contranr  to 
the  mftrudions  g^v^n  them  for  efie^l- 
ing  the  policy  ;  as  in  the  refult  the 
affured  were  not  damniGed  by  this 
negledt.     Fomin  v.  OfwdU  357 


INTEREST. 
See  Bills  of  Exchange,  20. 

1 .  Where  money  due  on  a  balance  of 
accounts  is  awarded  to  be  paid  on  a 
particular  day,  and  at  a  particular 
place,  if  duly  demanded  there  on  the 
day,    it  carries  intereft  afterwards. 

.  Plnbam  v.  Tuchmpm^  468 

2.  An  agent  who  has  advanced  money 
for  his  principal  in  eiFe£king  infurances 
and  other  mercantile  bufinefs,  is  en- 
titled to  charge  intereft 9  and  at  the 
end  of  every  year  to  make  a  reft,  and 
add  the  intereft  then  due  to  the  prin- 
cipal.    Bruce  V.  Hunter^  467 

3.  In  an  aQion  to  recover  back  a  depo- 
fit  paid  on  the  purchafe  of  an  eftate, 
the  vendor  not  being  able  to  make  a 
good  title,  if  the  plaintiff  declare 
Ipecially,  and  allege  as  fpecial  damage 
that  he  has  loft  the  ufe  of  his  money  ; 
on  making  out  his  cafe  he  will  be 
entitled  to  intereft  on  the  depofit 
money  from  the  time  the  purchafe 
fhould  have  been  completed.  De 
Bernales  v.  fVood^  258 

4«  In  an  aflion  againft  the  drawer  of  a 
foreign  bill  of  exchange  difhonoured 
here  for  non-acceptance,  where  the 
plaintiff  is  allowed  a  per-eentage  in 
name  of  damages,  he  is  only  entitled 
to  intereft  from  the  day  when  the  bill 
ought  to  have  been  paid.  Gantt  v. 
machenxle,  5 1 

5.  Where  there  is  no  allowance  for  da- 
mages, the  plaintiff  is  entitled  to  in- 
tereft from  the  day  the  bill  was  difho- 
.  nourcd  for  non-acceptance.   Harrifin 


INTOXICATION. 

An  agreement  iigned  by  a  perfon  in  a 
ftate  of  complete  intoxication  is  void. 
Pin  v.  Smiih,  33 

JURY, 

Where  a  private  a6t  of  parliament  pro* 
vides  for  the  expence  of  mmntamng 
the  jury  fummoned  to  affefs  the  value 
of  property  taken  under  the  ad,  this 
does  not  extend  to  a  dinner  at  a  ta- 
vern g^iven  to  the  jury  after  delivering 
in  thor  verdid.  Porfter  y.  Taylor;^ 

LANDLORD  AND  TENANT. 
See  Assignee  of  Lease.    Distress. 
Notice  to  quit.    Sheriff,  3,  6, 

7*  10- 

LIBEL. 

See  Witness,  7. 

1.  An  adlion  may  be  maintained  for 
defamatory  words  reduced  into  writ- 
ing, which  would  not  have  been  ac« 
tionable  if  merely  fpoken.  norley 
V.  Lord  Kerry  i  214 

2.  A  perfon  who  having  a  copy  of  a 
libellous  caricature,  (hews  it  to  ano- 
ther on  being  requefted  fo  to  do,  it 
not  thereby  liable  to  an  adion  for 
malicioudy  publiihing  it.  Smiib  t. 
Wood,  323 

LICENCE. 
&^  Insurance;,  io»  ii,  12. 

I.  To  trefpafs  for  breaking  and  enter- 
ing die  plaintiffs  houfe,  and  making  . 
a  noife  and  diilurbance  therein,  the 
defendant  pleaded  a  licence,  to  which 
the  plaintiff  replied  de  injuria, '^Hdd, 
that  the  plea  was  fupported  by  evi« 
dence  that  the  plaintittkept  abilliar4 
table  in  the  houfe,  at  which  tU  per« 
fons  were  ufually  permitted  by  mm 
to  play  at  regulated  prices,  and  that 
the  defendant  entered  the  houfe  for 
the  puroofe  of  goinz  to  the  billiard 
room>  atthough  whik  ia  tnrfioufe  lie 


P  » 


Wtf 


17* 


INDEX. 


wai  guilty  of  ^  trefpafi  in  aflkulting 
the  iwptiff.      Ditcbam  v.  EonJ^ 

5H 


LIEN. 


LIMITATIONS,  STATUTE 
OF. 

Set  MOK^r  NAD  AN9  RBCSIVEJD,  3. 

In  aa  a^ionagainft  ^.  on  the  joint  and 
&vml  pBomiCRDiy  note  of  himielf  and 
B.  to  Uke  the  cafe  out  of  the  ftatute 
of  Uititi|tions»  it  if  enough  to  give  in 
•videnoe  a  letter  written  by  jt.  to  M. 
within  the  fix  years,  defiring  him  to 
fettle  the  money.     HiOiday  v.  Ward^ 

•   LUNACY. 

See  EVIDXNCB,  2. 

A  pfr(b|i  put  in  to  fuperintend  an  unli- 
<;eofed  houre  for  the  reception  of 
lunatics,  is  liable  to  the  penalties  of 
14  GeOi  3«  c.  49.  without  havinc^  any 
mare  in  the  profits  of  the  eftaShfti* 
nmt.    JBndd  V.  FoulkSf  404 

MALICIOUS  ARREST. 
SeeAxBxn^  Malicious* 

MA&RIAGE. 

Ar  COVIRTUBX. 

MESNE  PROFITS. 

Where  pmniies  are  in  the  pofleflbn  of  a 
t«u>Qt^  and  there  is  judgement  in 
ej^dment  againft  the  calual  ejedur^  in 
an  a&ioa  for  mefne  profits  and  cws 
of  ejefbnent  ajpinft  tne  landlord*  the 
jud|^anex^  in  eje£bnent  is  no  erioence 
ag«»fi:hiiiHWt»out  proof  th^t  he  had 
iM^tiGc  of  the  eje&mentf  fo  that  he 
myht  have  come  ia  to  defend  it ;  but 
a  li»b(ciq|uenl  promift  by  him  to  pay 
U»  iiffit  i^d  eoiU  M&mmu  taaa  ad- 


miiBtm  that  he  is  liaUe  to  the  a£bon« 
Hunur  ▼.  BritUt  455 

MISNOMER. 
&vBankiupt»6.  Trespass. 
If  the  plaintiff  declares  by  a  wrong 
chrifiian  name,  this  is  no  ground  of 
nonfuit  at  the  trial,  if  it  can  be  (hewn 
that  the  defendant  knew  that  the  ac- 
tion was  brought  by  the  perfon  who 
adually  fues.      Boughton  v.  Frcre^ 

29 

MONEY  HAD  AND  RECEIVED. 
See  Bills  of  Rxcranok,  12,  22.     Ik- 

BURANCB  BrOKBRi  2.    SHBRIFFy  t,  3. 

X.  Money  had  and  received  will  not  lie 
where  the  plaintiff  upon  the  fame 
tranfaftion  would  be  liable  to  a  crofs 
adion  to  recover  damages  to  an  et^ual 
amount.     Simeon  v.  Snpam^  291 

2.  A  receipt  figned  by  an  agent  for  his 
principals  is  not  evidence  to  fupport  an 
a&ion  for  money  had  and  received 
againft  him  to  recover  the  money 
back.     Edden  v.  Rcad^  339 

3.  Where  a  fum  of  money  has  been 
lodged  with  a  party  to  indemnify  him 
agamft  bills  of  exchange  he  has  ac« 
cepted  for  the  accommodation  of  ano* 
ther,  an  adion  will  not  he  againft  him 
to  recover  the  money  while  the  bills 
are  outftandmg^  altha'  the  ftatute  of 
limitations  has  run  upon  them.  Mor/c 
V.  mitiams^  ^iS 

4.  Whete  a  fervant  is  in  the  habit  of  re- 
ceiving fums  of  money  for  the  ufe  of 
his  mafter»  and  by  the  eftabliflied 
courfe  of  deiding«  the  Cervant  pays 
theie  over  to  the  raafter  from  time  to 
time,  without  anv  written  vouchers 
|d&Bg  between  them,  the  prefump- 
tion  of  law  is,  that  all  fums  fo  re- 
owed  by  the  fervant  are  regdarly 
paid'over  to  the  mafter;  thmfore, 
when  there  hat  been  fuch  a  oovurfe  of 
dealing,  in  an  adion  by  the  mafter 

againft 
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againit  the  fervant  for  money  had  and 
received^  it  is  not  enough  for  the 
matter  to  prove  that  fums  have  been 
received  by  the  fervant  for  his  ufe ; 
but  the  onus  lies  upon  him  to  prove 
by  pofitive  evidence,  that  the  fervant 
has  not  duly  accounted  with  him. 
Evans  V.  Birchy  lo 

MORTGAGE. 
Set  Ship,  ii. 

NOTICE  OF  ACTION, 
A  local  ad  of  parliament  provides  that 
no  aftion  (hall  be  commenced  for  any 
thing  done  in  furfiumee  of  the  ad» 
until  aft^r  notice  of  a£tion  (hall  have 
been  siven. — Held  thtii  this  applies  to 
a  cafe  where  the  defendant  a6^ed 
under  colour  of  the  a£k,  although  he 
exceeded  the  powers  conferred  by  it. 
Graves  v.  jimoid,  242 

NOTICE  TO  QUIT. 

1.  Where  v houfe,  lands,  and  tithes  are 
Beld  under  a  parol  demife  at  a  joint 
rent,  a  notice  to  quit  *'  the  boufe, 
buuit,  andprendfes^  with  the  affurts* 
nanciSf*  includes  the.  tithes,  and  is 
fufficxent  to  put  an  end  to  the  tenan- 
cy. ■  Ssmhle  that  although  tithes 
are  let  by  parol,  the  tenant  is  entitled 

.  to  a  notice  to  quit.  Dot  J.  Morgan  v. 
Church,'  71 

2.  If  after  the  expiration  of  a  notice  to 

2uit,  the  landlord  gives  the  tenant  a 
%fh  notice  that  unleis  he  quit  in  14 
daji  he  will  be  required  to  pay  double 
value,  the  fecond  notice  is  no  waiver 
of  the  firft.    Doe  d.  Digby  v.  Suel, 

117 

3.  Where  premifes  are  taken  under  an 
u;reement  by  which  the  *'  tenant  is 
uways  to  be  fub]e£t  to  quit  at  three 
months^  notice^'*  this  conftitutes  a 
quarterly  tenancy,  which  may  be  de- 
terminea  by  a  three  months  notice  to 
qutty  cxpinng  at  the  fame  time  of  the 


year  it  conimencfcd»  or  any  corre« 
Iponding  quarter  day*  But  altkonglr 
the  tenant  under  fuoh  an  agreement 
enters  in  the  middle  of  one  of  the  ufual 
quarters,  if  there  appears  to  be  no 
agreement  to  tlie  contrary^  he  will  bp 
prefumed  to  hold  from  the  day  he 
enters ;  and  the  tenancy  can  only  he 
determined  by  a  notice  ezpirmg  that 
day  of  the  year,  or  fome  other  quar* 
ter  day  calculated  from  thence.  Ken^ 
v^Derrettf  JIO 

4.  Where  a  notice  to  quit,  given  by  a 
re£^or  to  the  tenant  of  his  glebe  tand 
expired  on  the  2  cth  of  Dec,  and  on 
the  17  th  of  Jan.  following  a  feqiief- 
tration  was  read  in  the  cnurch^  and 
the  re6lor  afterwards  by  order  of  the 
fequeftrator  received  from  the  lenant, 
who  held  over,  a  weekly  allovrance, 
which  he  defcribed  in  a  receipt  ,as  i(« 
fuing  out  of  the  tithe  and  j?lebe  ;— 
Held,  that  the  reftor  might  lull  main- 
tain an  ejedment,  laying  the  demife 
on  the  I  ft  of  Jan.  as  between  the  25th 
of  Dec.  and  the  17th  of  Jan.  the  te- 
nant was  a  trcfpailer.  Doe  d.  Mor* 
gdn  v.  Bhek,  44.7 

5;  The  vendor  of  a  term,  before  the 
whole  of  the  purchafe  money  is  paid, 
agrees  with  the  purchafer  that  the 
latter  ihall  have  poffelfion  of  the  pre- 
mifes till  a  given  day,  paying  the  re-  ' 
ferved  rent  m  the  mea&  ttHie,  and  that 
if  he  does  not  pay  the  refidueof  the 
purchafe*mbney  on  thfeit  day,  he  fhall 
forfeit  the  inftalments  already  paid, 
and  (hall  not  be  entitled  to  an  aflign- 
ment  of  the  leafe. — ^Tht  purchader  , 
being  thus  put  into  poffeffion,  if  the 
refidue  of  the  purchafe-money  is  not 
psud  at  the  day  appointed,  the  vendor 
may  maintain  an  qe£bnent  without  any 
notice  to  quit  or  demand  of  poffeffion. 
Doe  d.  Lee/on  v.  SayeTf  8 

^  NUISANCE. 

Set^  tNDJCTJ<£llT^  2,  J.     WlXOOWa. 

Pp3         PARISI9 
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PARISH. 

Sa  iKDICTMBNf,  II.    U«  AND  OCCV- 

PATIOH,  I. 

PARTNERS. 
SeelSAVKtna,  i.    Bankrupt,  5,  14. 

GUARANTIE,    3. 

'Where  one  of  feveral  partnersy  with  ihc 
privity  of  the  others,  draws  bills  of 
exchange  in  his  own  name  upon  the 
partnerfhip  firm,  in  favour  of  pcrfons 
who  advance  him  the  amount,  which 
he  applies  to  the  ufe  of  the  partner- 
(hip,  utho'  the  partners  are  not  jointly 
liable  on  the  biUs,  they  may  be  jointly 
^faed  by  the  payees  for  money  lent. 
Denton  v.  Rodie.  *  493 

PAYMENT  OF  MONEY  INTO 
COURT. 

X.  In  an  aflion  on  a  bill  of  exchange 
after  payment  of  money  into  court, 
the  defendant  cannot  obje^  to  the 
fuificiency  of  the  ftamp  on  which  the 
bill  is  drawn.  Ifrati  v.  Benjaminf    ^o 

2.  Payment  of  money  into  court  can  only 
be  proved  by  the  rule  for  paying  it  in. 
Ifiiei  ▼.  Benfaminf  4 1 

PERJURY. 
See  Surrogate. 

PEW. 
See  EvmsNCX,  4. 

PLEADING. 
5*^  Assumpsit.    Bankrupt,  8. 

I,  If  an  aftion  on  .a  promiffory  note- 
made  and  dated  in  a  foreign  country, 
the  declaration,  without  noticing  that 
circuniftance,  may  allege  that  it  was 

,.  made  in  the  county  in  which  the  venue 
is  laid.     Honriet  v.  Morrit^  304 

ft.  If  the  owner  of  a  horfe  lets  him  to 
hire  for  a  certain  time,  during  which 
he  is  killed  by  the  owner  of  a  cart 
driving  it  violently  againft  him,  the 
reme^  of  tbe  owner  of  the  horfc 


againft  the  owner  of  the  cart  is  cafe 
and  not  trefpafs.      Hail  v«  Pickard, 

187 

3.  If  ^.  obtains  a  warrant  againCl  B. 
direded  to  C^  and  D,  as  conftables, 
and  voluntarily  aflids  them  in  execut- 
ing it,  to  trefpafs  and  falfe  imprifon- 
ment  brought  by  B.  againil  the  three 
others,  ^.  as  well  as  C.  and  D.  may 
plead  the  general  iffue  and  give  the 
fpecial  matter  in  evidence.  Nathan 
V.  Cohen f  257 

4.  Where  the  burthen  of  repairing  a 
hijgrhway  is  transferred  by  a  public  a^ 
or  parliament  from  the  parim  to  other 
perfons,  if  the  parifli  be  indided  for 
not  repairing  this  highway,  there  is  no 
occaiion  for  a  fpecisu  plea,  ftating  who 
are  bound  to  repair  it,  but  the  ex- 
emption may  be  taken  advanti^e  of 
under  the  general  iilue,  of  Not  Guilty. 
Rex  V.  St,  George^s  Hanover  Square^ 
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POLICY. 

See  Insurance. 

PRACTICE. 

I.  In  ejedment,  where  the  leflbr  of  the 

Slaintiff  claims  under  a  will,  and  the 
efendant  under  a  codicil  thereto,  the 
validity  of  which  is  the  queftion  be- 
tween them,  the  defendant  on  admit- 
ting^ the  title  of  the  leflbr  of  the  plain- 
tiff under  the  will,  has  a  right  to  begin 
and  to  have  the  general  reply.  &ee 
'  d.  Sir  Rie.  Corbett  Bart,  v.    CothHt^ 

.368 
f .  In  trefpafs  quare  claufum  fregit,  if 
the  defendant  pleads— as  to  coming 
with  force  and  arms  and  whatfo- 
ever  elfe  is  againft  the  peace,  not 
gmhjf  and  as  to  the  refiaue  of  the 
trefpafTes^  a  juftification,  which  is 
denied  by  the  replication ;  at  the  trial 
he  has  a  rieht  to  begin  and  to  have 
the  generafreply*     Hedges  v.  Holder^ 
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5.  At  the  affizes,  if  bufmefs  is  not  be- 
gnn  on  the  connmii3ion  day,  caufes 
muft  be  entered  with  the  marOial 
before  the  fitting  of  the  court  on  the 
fir  ft  day  of  bufinefs..     Skeye  v.  Voyce^ 

4.  Refufal  to  certify  for  fpecial  jury,  on 
application  made  the  day  after  the 
trial.     IVaggett  y.  Shaw^  316 

5.  At  nili  prius  in  K.  B-  the  plaintiff 
cannot  apply  to  put  off  the  trial  of 
his  caufe  from  fittings  to  fittings,  but 
may  from  one  day  in  the  iittmgs  to 
another.    Anjley  v*  Birch,  333 

6.  A  judge  fitting  at  nifi  priusatWeft- 
minfter  cannot  upon  motion  make  an 
order  in  a  caufe  entered  for  trial  in 
London.     Athinfon  v.  Dkkinfin^    ±1 

7.  On  the  trial  of  a  mifdemeanor,  tne 
defendant  cannot  have  the  afliftance  of 
council  to  examine  the  witnefiesj  and 
referve  to  himfelf  the  right  of  addreiT- 
ing  the  Jury  :  but  if  he  conducts  his 
defence  himfelf,  and  any  point  of  law 
arifes  which  he  profeffes  himfelf  unable 
to  argue,  the  Court  will  hear  this 
argued  by  his  counfeL  Rex.  v.  Whiu^ 
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PRECEDENCE. 

Attorney  and  Solicitor  General  to  have 
precedence,  above  all  the  King's  fer- 
jeants,  xii 

PREMIUM,  RETURN  Of. 
See  IifSUKANCBy  31. 

PRINCIPAL  AND  AGENT. 

&f Action,  3.  Auctioneer.  Broker. 
Factor.    Insurance  Baoksr. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange   anx>  Pro- 
missory Notes. 

PROPERTY  TAX, 
&f  Use  AMD  Occupation^  2. 


REGISTER. 

See  Ship,  7,  8,  9. 

REPRESENTATION. 
iSlr^  Insurance/ 13.. 

.  SALE. 

See  Ship,  1^2;  AssuMPfiiTf  Indssi* 
TATUSy  2.  Broker.  Fraxtxxsi  Sta- 
tute of. 

1 .  Where  goods  are  fold  by  a  written 
contra^  which  contains  a  delbrip- 
tion  of  their  quality,  without  refer- 
ring to  any-  fample,  if  the  goods  do 
not  correipond  with  that  defcription^ 
it  is  not  material  for  the  vendor  to 
ihew  that  they  correfpond  with  a 
fample  exhibited  at  the  tune  6f  fale  to 
the  purchafer,  who  waa  well  (killed 
in  the  commodity,  this  not  being  a 
fale  by  fample,  but  by  the  defcnp- 
tioQ  in  the  written  contradk.  Tye  y* 
Fytmorey  462 

2.  If  a  written  contradl  for  the  fale  of 
,    goods  fpecifies  no  time  for  deliTeripg 

them,  in  an  a^on  for  not  delivering 
them,  it  is  not  competent  for  the  de- 
fendant to  give  parol  evidence  that  it 
was  a  condition  of  fale  that  the  eoods 
fhould  be  taken  away  immediatMy,  or 
that  by  the  uiage  of  trade  where 
goods  are  fold  to  be  delivered  at  a  dif* 
tant  day,  the  time  is  always  mention- 
edinthevmttencontrad.  Although 
the  purchader  of  eoodft  negleds,  after 
notice,  to  carry  them  away,  the  feller 
has  no  right  on  that  account  to  re«fell 
them.     Greavet  v.  A/tBfh  426 

3.  Where  a  perfon  in  the  country  givaa 
an  order  to  a  tr^^defman  in  London 
with  whom  be  has  been  in  the  habit 
of  dealing,  to  fend  him  down  mort 
goods  by  a  particular  coa^  and  at 
the  office  of  this  coAch  there  is  a  no* 
tice  ftuck  up,  iaiimating  that  the 
proprietors  will  notbeanlwerahk  for 
^oodi  above  the  value  of  5L  unlefii 

.  mfuKd>  it  «.  enough  for  (he  yepdor 
Pp4  to 
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toddbertke  md 
ofioey  ddioa^  thej  be  above  tbe 
waiac  of  5L  wicboat  ioiflriog  tbcm, 
iiaW{ii.bcbMia6Dedlbrtbe  pordaCer 
ia  fonaer  inftaaccs.  CgiAaftXmtg^iig 

4.  Ccatraft  fa  Lfoadoa  for  tbe  £de  of 
taDow  from  a  particular  Ibm,  on  ar* 
nval«-4o  be  taken  froAi  tbe  kmg't 
jgndwig  iqie  tf  it  Ibould  not  anive 
00  or  beroiv  a  ^tvco  day*  tbe  barnn 
to  be  void :  llbe  fliip  was  vredked 
«€  tbt  ODaft  of  Scocbnd;  bnt  tbe 
carg^  ivaa  mwhi,  and  aunit  bave  been 
forwarded  to  tbe  port  ot  Londos  by 
tbe  given  day  i  The  vendors  tcfold 
tbe  tallow  in  Scotland:  Tbe 
Aakn  did  not  ofcr  tbon  anyi 
nity  ifdiey  waald  bring  tbe  tallow  to 
Lofadoa.^NeU,  that  under  thele 
arcamllancet,  tbe  vendors  were  not 
anfweralde  for  the  non-delifery  of  the 
taUow.    IJkyf.Tbormiom,  174 

5.  A  delivery  of  goods  at  a  wbarf  .is 
not  f offident  to  charge  tbe  purcbafier, 
nnlefs  tbe  Celler  procoies  them  to  be 
booked*  or  takes  a  receipt  for  tbon, 
or  delivers  tbem  in  fncb  a  manner  as 
to  fomifli  a  icmed  v  over  agamft  tbe 
wharfinger.    Bwckmm  v.  I^,    414 

6.  Where,  ia  a  cootma  for  iaie  cf 
fttgar,  tbcm  is  the  follDwio|r  term : 
'<  free  on  board  a  forei^  flup,"  the 
foOer  is  not  bound  to  debver  it  Mto  the 
bands  of  tbe  paiebafert  or  to  tranf* 
ftr  it  fetobis  name  in  the  books  of 
tbe  waftbottfo  v^iere  it  lies»  but  only 
to  pnt  it  on  boaid  a  foreign  fliip, 
vrfdcb  it  is  tbe  doty  of  the  porcbaier 
to  name.  Wiukefimthr.  Maffm^  tyo 

7«  In  t|ie  conditions  of  £de  oTthe  leafe 
of  apablicboofei  itvrss  defiaribad  as 
^^  %  h^  fM&a  boofet*'  the  leafe 
•oMdned  a  covenant  that  tbe  Mee 
and  his  ttfigoslhonbl  take  tbsir  beer 
ftom  a  partieufar  brewer  1  this  leafe 
wtsaUt«ndovtrbytbe4ni6Koaacr  at 
d»  time  •!  tbt  fik^  wbd  «d  mif. 
takealy  tbit  it  ^fas  m  fm  f»Mc 
tmjk,  iiidibtt;4i  dPwwantaboi  tbe 


Mbe 
JMU;tbat  tbe 
tbe  Icafo  rend 
under  tb^ 
the  puruuiay    bst 
recover  back  tbe  depont. 
J&fcrr.  a«5 

S.  Tbe  pordiaicr  of  goods  to  be  paid 
for  br  fain  upon  bis^aecnt-  is  not  dif- 


charged  by  tbe  leBer  ta^in^  a  re- 
new^oftliebili  witiioot  givrnghim 
notice,  if  tbe  agcac  bsd  not  fonds 
in  hand  to  pay  tbe  hill  vbcB  it  be. 
camedne.     U^kw.  Kmt\  41X 

SAMPLE. 
&rSALa»  X. 

SCRJVENER. 
Set  B'ANintrPT»  x. 

SEAMEN'S  WAGES. 

;.  During  a  voyage  the  fiiip  is  wieckedy 
tbe  c^Kain  gives  the  manners  an  order 
upon  the  owners  for  tbe  amount  of 
their  wages  to  the  date  of  tbe  wreck, 
acknowledging  at  tbe  lame  time  that 
he  had  hired  tbem  by  tbe  months — 
/Mi^thatirodrrthefecircumftances,no 
aftioo  for  wages  could  be  maintained 
by  tbe  mariners  againft  tbe  captain,  at 
l^ft  without  proving  that  they  bad 
firft  made  a  donand  upon  tbe  owners. 
/'w^^ottM  V.  Afiiper,  '97 

.  Stat.  2.  Geo.  2.  c.  36.  requiring  ar- 
ticles to  be  entered  into  between  tbe 
matters  of  (hips  and  tbe  mariners,  and 
providing  that  the  mariners  Ihall  not 
tail  in  ^my  fnit  for  urages  from  not 
pvodneing  the  articles,  <toca  not  ^ply 
to  tbe  cale  of  a  Britilh  teaman  en- 
tering on  board  a  niciga  nitp  m  n 
Brit&port*  Dkkmm^.Bimfmf  z^O 

.  If  foreign  iailors  ftipulate  in  their 
own  country  before  tne  commence- 
ment of  avey^fe,  that  they  will  not 
fue  the  captain  for  any  money  abroad, 
but  be  foddied  with  what  be  maj  ad- 
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'  vjuicc  them  in  dedu&ioD  of  thtir 
w^ges  till  they  return' home»  they 
cannot  niaintam  aa  adion  agaioft  him 
for  wagesj  in  the  courts  in  this  coun- 
try.    Jobn/on  V.  Mackidfoh  44 

SEDUCTION. 
Se9  Witness,  8»  9. 

SET  OFF. 

I.  Where  goods  are  fold,  to  be  paid  for 
by  a  bill  of  exchange  at  a  given  date« 
to  an  ai^on  commenced  within  that 
thne  for  refufing  to  give  fuch  bill* 
the  defendant  cannot  let  off  a  debt 
due  to  him  from  the  plaintiff.  Hutcly 
tnpm  V.  Ritd,  529 

a.  In  an  adion  by  the  alSgnees  of  a 
bankrupt^  it  is  Tiot  fuffident  proof  of 
a  fet-off,  that  the  commiffioners  per- 
mitted the  defendant  to  prove  the 
debt  propofed  to  be  fet  off  under  the 
commiffion.     Pirie  v.  Mennetty      279 

SHERIFF. 
«S'«TaovEH,  4. 

I.  After  a  return  to  a  writ  oijf^a.  that 
the  money  is  leyiedf  the  (heriff  is  Imble 
to  an .  zQaxm  for  money  had  and  re- 
ceivedy  without  any  demand  of  pay- 
ment.   Dak '^.  Birch,  347 

a.  The  iheriff  cannot  maintain  an  w&on 
for  the  expence  incurred  in  feizing 
and  keeping  pofleffion  of  gooda  under 
%f^fa.  at  the  requeft  of  the  party 
fumg  out  the  writ>  although  they  are 
iMt  lold^  on  account  of  hia  refufing  to 
give  an  indemnity  againit  thedaimtof 
third  perfons.  BHhv.HteoJock,  374 

3.  Aua&ioa  for  money  had  and  fecemd 
cannot  be  noaintained  by  a  Umdknd  to 
recover  the  aosount  of  a  yeat^s  rent 
afpunft  the  iheriff^  who  liM  fi>ld  his 
tenant's  gooda  uaddr  an  ettcolion. 

«  Gmn  V.  Ji^finh  ^^ 

4.  In  an  aAna  againit  the  Sheriff  for  a 
faUe  return^  to  coane&  him  with  the 
a&s  of  a  particular  officer  iatim  <Bce* 


cutionoftfaewrit,  il  ia  not  enmqrh 
to  ftew  that  this  oAcec'i  tiame  is 
written  in  the  margin  of  die  ctanMtKd 
copy  x>f  the  writ  and  xetuni.  But  ^ 
without  producing  the  wanlMlty  it 
.  was  hdd  to  be  enouvh  to  nve  in  eric 
dence  a  paper  iffucd  bj  the  flKtifs 
office  and  direded  to  th»  officer^  re- 
quiring him  to'  give  inffarudioiiB  for 
making  a  letum  to  the  writ.  Jmus 
V.  WTood,  S28 

5.  In  an  adion  againft  the  (heriff  for  an 
efcape  upon  nsefoe  proceft,  it  '  is 
enough,  without  produeing  the  war- 
ranty or  giving  diref^  evidence  of  the 
anreft  or  efcape,  to  prove  the  flwriS^a 
return  of  cepi  corpus,  and  to  fliew 
that  the  party  did  not  put  in  bail, 
and  was  not  in  the  (heriff^s  coftody.  at 
.the  return  of  the  writ.  Fairlic  v. 
Bird,  397 

6.  In  an  action  againft  the  flieriff  fdr  nA 
improper  return  to  a  fi.  fa.  whicl| 
ftated  that  hehadpaid  afumof  mooej 
to  the  landlord  of  the  premifea  for 
arrears  of  rent^  it  is  not  enough  for 
him  to  prove  that  he  paid  the  money 
to  the  landlord ;  but  he  (hould  adduce 
fome  evidence  that  the  rent  was  due. 
Kcightley  v.  Bird,  52 1 

7.  For  tins  purpo&f  the  landlord  of 
the  premiies  is  not  a  competent  wit- 
neis.  lb. 

8.  The  iheriff  having  taken  goods  in 
execution  under  a  fi.  fiu  is  notju^ed 
in  felling  them  to  the  higheft  bidder 
greatly  under  their  vahie  $  but  if  he 
cannot  obiaia  a  reafbnaUb  fttice, 
fhould  return  that  they  remain  m  his 
hands  for  want  of;  buyers.  Jd^kk^ 
V.  Bftdf  521 

9.  It  is  not  a  fuffident  juftifioation  to  the 
(heriff  for  refufing  to  execute  prooefs, 
that  the  individual  agaioft  whmii  per- 
fon  or  goods  it  iffaes  has  the  aopoint- 
mcnt  of  domeftic  fetvant  ca  a  foasijp  - 
mimfier  at  our  court,  and  thot  notice 
of  thia  has  been  ftock  up  at  the 
ihnri£'«  offioei  iidda  cha  ^tmt- 

ment  * 
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vatathtioiid/lde;  and  in  an  a&ion 
againft  the  meriff  £or  a  falfe  return* , 
t£e  plaintiff  may  (hew  the  appoint- 
ment  is  merely  colourable*    Dehalk 
▼.  Pivmer,  47 

10.  if  upon  the  goods  of  a  tenant  being 
taken  in  execution,  an  asent  of  the 
landlord  takes  from  the  Ineriff's  offi- 
cers an  undertaking  for  a  year's  rent^ 
and  then  confents  to  the  goods  being 
{old,  the  landlord  cannot  afterwards 
maintain  an  adion  againft  the  fheriff 
on  8  Ann.  c.  11.  §  1.  for  not  paying 
a  year's  rent  on  making  the  levy; 
although  the  rent  is  not  paid  accord- 
ing to  the  undertaking,  and  although 
the  undertaking  fhould  be  Yoid  under 
the  ftatute  of  frauds  for  not  ftatinsr 
any  confideration.     Roihery  v.  IVoodj 

24 
SHIP. 

&»  Action,  3.  Averaob.    Sbamkn's 
Wages. 

1.  If  a  (hip  is  fold  with  all  faulu^  the 
feller  is  not  liable  to  an  aaion  in  re- 
fpeft  of  btent  defeds  which  he  knew 
of  without  difclofing  at  the  time  of  the 
fale,  unlefs  he  ufed  fome  artifice  to 
conceal  them  from  the  purchafer. 
BaglebQkv.lValtert,  154 

2.  Although  a  (hip  be  fold,  <*  to  be 
taken  with  all  faults,''  the  vendor  can- 
not avail  himfelf  of  that  fUpulation, 
if  he  knew  of  fecret  defe6t8  in  her^ 
and  ufed  means  to  prevent  the  pur- 
chafer from  difcovering  them^  or  made 
a  firauduJent  reprefentation  of  her 
condition  at  the  time  of  the  fale. 
Schneider  v.  Heaihf  506 

3.  Where  the  charterer  of  a  (hip  for  a 
voyage  to  Tobago  and  back»  cove- 
nanted to  load  and  difpatch  her  in 
time  to  join  the  convoy  that  (hould  be 
appointed  to  fail  from  the  Weft  In- 
dies on  the  ift  of  Auguft  r^-hdi  that 
he  was  liable  for  not  having  loaded 
and  dlfpatehed  her  by  the  sad  of  July, 
the  day  the  Weft  India  convoy  paffed 
the  liland  of  Tobago,  although  he 


offered  to  load  her  with' a  complete 
cargo  if  (he  would  ftop  a  few  daya 
longer.  Thompfim  v.  Ingtu^  \  428 
^.  Ti^  ma(ler  ot  a  (hip  has  no  right  to 
detain  goods  for  wharfage,  if  the  con- 
(ignee  tenders  the  freight,  and  re- 
quires them  to  be  delivCTed  over  the 
(hip*s  fide.     Bj/hop  v.  fi^aref        360 

5.  Where  a  (hip  was  freighted  to  go  in 
ballaft  to  Jamaica,  and  bring  home  a 
cargo  from  thence,  and  the  freighter 
undertook  to  provide  a  full  cargo  for 
her,  in  tiriie  for  the  July  convoy  pro- 
vided (he  arrived  out  and  was  i^idy 
by  the  25  June  i-^helJ,  that  as  (he  did 
not  arrive  out  till  after  the  25  June 

'  the  freighter  was  entirely  difcharged 
from  his  contrad  to  furni(h  a  cargo. 
Shadforth  v.  Higgin,  385 

6.  Where  the  charterer  of  a  (hip  to  Ja- 
maica and  back,covenanted  to  load  her 
tl^ere  with  a  cbmplete  cargo  of  fugar 
and  to  pay  freight  for  the  umc  at  the 
rate  of  los.  6d.  per  cwt.  and  his  agent 
at  Jamaica  tendered  a  complete  cargo 
to  the  captain,  but  infifted  on  his 
(igning  bills  of  lading  for  it  at  los. 
per  cwk.  which  the  captain  refufed  to 
doi^-^ffeld,  that  the  charterer  was 
liable  for  dead  freight.  Hyde  v. 
fViiUsf  202 

7.  In  an  adion  for  ftores  fupplied  to  a 
(hip,  if  the  defendant  pleads  in  abate<« 
ment  that  he  is  only  liable  jointly  with 
others,  it  is  not  enough  for  him  to 
produce  the  (hip*8  regifter,  contain- 
inst  the  names  of  himfelf  and  thofe 
others  as  owners  of  the  (hip.  Flower 
V.  Toimg,  240 

8.  In  an  adion  aninft  the  owner  of  a 
(hip  lor  ftores  lupplied  to  her,  the  re* 
gnfter  purporting  to  be  granted  on 
Uie  oath  of  the  £fendant,  and  iUting 
him  the  fole  owner,  is  no  evidence  of 
oWneHhip.    Smih  v.  Fu^^  456 

9.  To  prove  that  a  (hip  is  &riti(h4>uilt, 
a  Bnti(h  regifter  fo  defcribmg  her  ia 
by  itfelf  no   evidence.      Reffis  ▼. 

-   Meyeru  475 

10.  A 
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to.  A  fliip  was  d^fcribed  in  a  xnemoran- 

.    dum  for  charter  as  "  the  Swedi(h  (hip 

or  veflel  called  the  Maria."  In  fad  (he 

was  Briti(h-built9  and  had  aBritiih  re^ 

filler,  but  (he  had  a  complete  fet  of 
wedi(h  papers  and  a  treafury  licence 
to  fail  as  a  Swedifh  (hip>  which  parti- 
culars were  known  to  the  freighter : 
^•'HeUy  that  in  an  action  againft 
him  for  not  loading  and  difpatching 
the  (hip  according  to  the  memoran- 
dum for  charter,  he  could  not  fet  .up 
as  a  defence  that  (he  was  in  point  of 
fad  a  Briti(h  and  not  a  Swedi(h  (hip. 
Reuffe  V.  Meyers,  475 

11.  Where  a  (hip  is  mortgaged,  but  the 
mortgagor  continues  in  poiTeflion^  the 
mailer  employed  by  him  cannot  main- 
tain an  adion  for  wages  and  di(burfe* 
ments  againil  the  mortgagee.  Jinnett 
V.  Carftahs,    .  354 

12.  If  the  mafter  of  a  fhip  in  a  foreign 
'    port,  from  the  ftate  01  the  exchange 

receives  a  premium  for  a  bill  drawn 
upon  England  on  account  of  the  (hip, 
this  belongs  to  his  owner,  although 
there  mav  have  been  a  ufage  for 
mailers  of  (hips  to  appropriate  fuch ' 
premiums  to  their  own  ufe.  Dipiock 
V.  Blaciburny  45 

13.  If  the  captain  of  an  Ead  Indiaman 
dies  at  the  outward  port  after  having 
contracted  to  bring  home  certain  paU 
fengers,  and  laid  in  a  certain  quantity 
of  ftores  for  the  homeward  voyage  ; 
and  the  chief  mate  fucceeding  to  the 

-  command  brings  home  theie  and  other 
pa(renger8,  and  provides  further  (lores 
for  their  fub(illence  daring  the  voy- 
age ;  the  captain*  8  reprefentatives  arc 
entitled  to  the  pa(rage  money  of  the 
palTengers  with  whom  he  had  con- 
traded,  and  the  mate  to  that'  of  the 
.  others ; — ^the  reprefentatives  being 
liable  to  him  for  the  portion  of  the 
flores  laid  iu  by  him  confumed  by  the 
former  claA  of  paifengersy  andhebeing 
liable  to  the  reprefeotatiyes  for  the 
portion  oi  the  captain's  ftoi^et  con- 


fumed  by  the  latter  cli^aof  pafien- 
gers.     StarJet  ▼.  BroJuf  253 

14.  Where  a  fhip  is  chartered  by  a  char- 
,  ter-party  under  fealj  which  provides 
{pecifically  for  the  payment  of  freight 
from  the  charterer  to  the  owner, 
a  perfon  who  receiyes  goods  carried 
by  the  (hip  in  this  voyage  as  indorfee 
of  the  bill  of  lading  which  nudces 
them  deliverable  to  order  or  to  aifigns 
on  payment  of  freight  as  per  charter* 
party,  is  liable  to  pay  freight  to  the 
t:harterer  accordingly ;  auhou^  he 
has  paid  .over  the  proceeds  of  the 
goods  to  the  perfon  who  indorfed  the 
bill  of  lading  to  him,  before  beb^ 
called  upon  to  pay  the  freight.  Beli 
V.  Kymer,  545 

SLANDER. 

See  WoftDS.    Libel  . 

SOUTH  SEA  COMPANY, 

Semhle  that  after  a  (hip  has  failed  on  a 
voyage  to  a  place  within  the  limits 
of  the  S.  S.  Company,  a  retrofpedive 
licence  granted  by  the  company,  is 
infufficient  to  legalize  the.  voyage. 
Hohhj  V.  Hannam,  95  . 

STAMPS. 

See  Apprentice,  i.  Bills  of  Ex- 
change, 24.    Payment  oe  Money 

INTO  CoCRT,  I. 

I.  Although  a  policy  of  infurance  pro- 
duced at  the  trial  of  an  adion  Itas  a 
fufficient  (lamp,  evidence  will  be  re* 
ceived  that  it  had  no  fuch  ftamp  when 
.  it  was.  effededy  in  which  cafe  it  is  a 
mere  nullity,  -though  (lamped  after- 
wards by  order  of  the  coramiffioners 
of  (lamps ;  for  this  is  forbidden  by 
35  G.  5.  c.  63.,  and  not  authorized  by 
37  G.  3.  c^i36.  which  extends  only 
to  fuch  indruments  as  could  before 
be  legally  flamped  after  they  were 
executed.     Roderick  v.  ffovilt      103 

.!•  If  a  ftamp.is  neceflary  to  the  validity 

of 
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of  an  ■greemcat  siade  in  a  fbragn 
country,  an  atfrecmcBt  made  there» 
unlefs  it  lias  Uioh  ftaittp»  cannot  be 
Rccived  in  evidence  in  our  courta  of 
jttftice*  But  it  18  incumbent  upon  the 
|iarty  who  objeds  to  the  validity  of 
the  agreement,  to  prove  the  law  re« 
i^uiring  the  ftamp,  hj  an  authenti- 
cated copy^  if  it  be  m  writing,  and 
if  not^  by  the  teftimony  of  a^witnefs 
acquainted  with  the  laws  of  the  fo- 
reign country.     Ckggr^  Levy,     i66 

3.  A  receipt  for  taxes^gned  byaderk 
of  the  deputy  receivcra-gencTal  of  a 
county  in  their  name«  may  be  giiren  in 
evidence  without  a  ibmp*  Mdden  v. 
Raul,  3i» 

4.  A.  and  B.  for  a  debt  due  to  C*  agree 
to  give  him  a  bill  of  exchange  to  be 
drawn  by  A.  and  accepted  oy  B. — 
Inftead  of  this,  they  fend  him  a  pro- 
xniffory  note  made  by  the  one  and 
indorled  by  the  other,  which  he  im* 
mediately  returns  to  be  altered  into  a 
bill  of  exchange  according  to  the 
agreement. — Tfhe  inftrument  fo  al- 
tered is  a  valid  bill  of  exchange,  with* 
out  a  frefli  ftamp,  as  it  had  not  been 
negotiated  in  the  fliape  of  a  promif- 
fory  note,  and  the  alteration  may  be 
confidered  as  the merecorredion  of 
a  miftake.     H^eUet  v.  Maddoeh,     I 

5.  An  accommodation  bill  oayable  to 
the  drawer's  order  cannot  be  altered 
after  acceptance  and  an  attempt  to 
aegotkte  it,  and  before  it  is  aaually 
ntgotiattd.    Cd^m  v.  JUkm,  '  343 

6^  Q.  Whether  a  is.  ftamp  be  fofficient 
far  a  biU  for  <«  50/.  wki  ail  kgal 
mm^tr    Iftmiy.Bmymm,         40 


Jac.'i: 

I.  etc.    (Bankrupt,    payment  pm* 

teAed)  183 

a  I.  c.  19.  (Bankrupt.  Scrivener)  534 

Ank. 

c.  c.  14.  ^Oame.     Qualification)  328 
o.  C.9.  (Apprentice.    Stamp)      180 

—  c.  14.  (Year's  rent  on  execution)  24. 

260.  371 
9.  c.  2 1 .  (S.  S.  Company)  95 

Geo.  2. 

a.  c.  36.  ^Ships  Articles)  290 

5.  c. 30.  (Bankrupt.  Setoff)        270 

19.  c.  32.  (Bankrupt.  Payment  on  biO 
of  exchange)  j;3o. 

24.  c.  18.  (Special  Jury)  316 


222 


Geo.  3. 
6.  c.  54.  (leaving  Piccadilly) 
14.  c.  49.  (Madhoufes) 
17.  c.a6.  (Annuity  Ad)  7.  17 

35.  c.  63.  (Policy  Stamp)  103 

37.  c.  136.  (Same)  103 

38.  c.  7 1  •  (  Pirating  Bufts)  1 1 1 
«—  C.78.  (Newfpapers)  99 
43.  C.58.  (Lord  EUenborough's  Ad) 

68.  75 
—  c.  155.  (Alien  Aft)  245 

46.  c.  135.  (Sir  S.  RomQIy's  Ad)  308 
48^  c«  141.  (Stamp  Receipt)  339 

49.  c.  121.  (SirS.Romilly's  Ad)  251. 

308.  424 

50.  c.  149.  (St.Luke*s.  Middlefex)  242 

SUGAR. 
See  Sale,  6. 


^       STATUTES. 

Har.  8. 
%6.  c.«.  (Fcltmies  in  Wdes) 

EUSABSTH. 

5.  C.4.  (Apprentkdhip)  14.  tsn.  121 
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SURROGATE. 
Upon  antndidbnent  for  pojury  before  a 
furrogate  in  the  ecclefiafbcal  court, 
the  fiid  of  the  perlon  vHio  admimfterd 
the  oath  having  aded  as  a  furrogate^ 
is  (iifikient  prima  facie  evidence  of  hia 
iW^  149. 844-       beiag  4ttly  appointed,   aad  havmg 

authority 
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a^thority  to  adminifter  the  o«th. 
But  if  It  appear  that  the  fiunogate 
was  appointed  coatrary  to  the  c^anon, 
which  requires  that  do  judicial  aft 
ihall  be  fpeeded  by  any  eccl^fiaftical 
judfi;ej  uiuefs  in  the  prefence  of  the 
regtftrar  or  his  deputy ,  or  other  per- 
fons  by  law  allowed  in  that  behalf^ 
his  appointment  is  a  nullity^  and  the 
averment  that  he  had  authority  to 
adminiiler  the  oath  is  negatived.  Roc 
▼•  r«-f^,  43a 

TAVERN. 
SeeWAGEK,  9. 

I.  Where  a  party  of  feveral  perfons 
dine  toc^ether  at  a  tavern,  they  are 
jointly  liable  for  the  whole  expence, 
and  not  merely  each  for  his  own  (hare. 
Forjer  y.Taj^/o^f  40 

a.  But  the  officers  of  a  regimental  meU 
are  only  feparately  liablej  each  for  his 
own  fhare.       BrQwn  ▼.  Doykt  51  n* 

TENDER- 
It  is  not  a  good  tender  of  a  firaftional 
fumy  for  tne  debtor  to  oflfer  the  cre- 
ditor a  bank  note  to  a  larger  amount^ 
and  to  delire  him  to  takeout  of  that  the 
fum  to  be  paid«  Betterhec  v»  Davis,  70 

TITHES. 
See  Notice  to  quit,  r. 

TRADER. 
&f  Bankrupt,  i^  2* 

TRESPASS. 
&vPliaoivo,  2y  3. 
If  a  perfon  whofe  real  name  is  William, 
is  alkcd,  before  procda  ii&ies  asninft 
him,  whether  his  name  is  not  John, 
and  he  fa^s  it  is,  he  cannot  maintain 
trefpafs  for  what  is  done  m  execution 
of  the  preceik  agaioft  him  by  the 
wrong  aame«  Pri^LV.Marmf^ad,  108 


TlilAL- 
&«>Iiidictment,  6. 

TROVER. 
See  Box  O?  («4DIKG. 

1.  Refufal  to  deliver  goods^  by  perfon 
ignorant  of  real  owner,  no  evidence 
<S  cooverion.  Oretm  v.  Dmnh  ^15!«* 

2.  The  plaintiff  eachaaged  a  watch  with 
the  defendant  for  a  pair  of  candle- 
fticks,  which  the  htter  warranted  to 
be  filver«-<inptf,  that  the  plabtiff 
coiidd  not  maintain  trover  tor  the 
watch,  on  proof  that  the  candle* 
fticks  were  of  ba£e  metal.  EmamiJy. 
DatUf  299 

3*  jf.  pai4  a  Bank  of  Engknd  note  to 
Bmf  who  paidtt  to  C,  who  nrefented  it 
at  the  Bank,  where  it  waanoppedp  on 
the  ground  that  it  had  been  txaudu- 
lent^  obtained  from  a  former  holder. 
-^HeUt  that  although  A»  theiev^n 
paid  the  amount  of  tSe  iK>te  to  C«>  in 
difcharge  of  the  debt  due  to  himfi[t>m 
B>f  A.  could  not  maintain  trover  for 
the  note  againft  the  Bankof  Es^huid. 
Baiamm  v.  Bank  pf  tatgkmi^       417 

4.  Where  after  a  fecret  ad  of  hank* 
ruptcy  the  (heriff  took  in  execution 
the  goods  of  a  trader  under  a  fi.  &.^ 
and  removed  them  to  a  broker's,  and 
the  affiffnees  of  the  bankrupt  after- 
wards wrved  a  notice  upon  nim  not 
to  fell  them ;  for  which  reafon  they 
were  allowed  to  remain  unfold  at  thie 
broker's  ^^HM  that  the  fherilF  was 
liable  to  an  aftion  of  trover  at  the 
fuit  of  the  affignees,  ^without  any  de- 
mand of  the  goods*    Wy{i$t  v.  Bkuki, 

306 

5.  In  trover  for  a  bill  of  exchange,  the 
damages  are  to  be  calculated  accord*^ 
ing  to  the  amount  of  the  prindpat  and 
iniereft  due  upon  the  l>ill  at  the  tiiK 
of  the  QQOveriiont    JK^rttr  v.  Jjfmsg 
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VARIANCE. 
See  Bills   of  Exchange^    i,  3. 
TJsfi  AND  Occupation,  i. 

VENDOR  AND  PURCHASER. 
See  Sale. 

VENUE. 

See  Apprxnxicki  3*     Pleadinov  i. 
Use  AND  Occur  ATioN»  i. 

USE  AND  OCCUPATION. 

1.  In  an  a^on  for  ufe  and  occupation, 
although  it  be  unneceiTary  to  ftate  in 
the  declaration  in  what  parifh  the 

gremifes    are  fHiiate,   if  this  is  al- 
jged,  a  variance  in  the  name  of  the 
parifh  is  fatal.  Guefiy*  CaumonU    ^SS 

2.  In  an  a£lion  for  ufe  and  occupation, 
where  the  tenant  has  paid  the  pro- 
perty tax  before  adion  brought,  he 
has  a  right  to  dedud  it  at  the  trial. 
Baker  ▼.  Daoisy  474 

3.  Where  premifei  are  let  at  an  entire 
rent,  an  eviftion  from  part,  if  the 
tenant  thereupon  gives  up  pbffeffion 
of  the  refidue,  is  a  complete  defence 
to  an  adion  for  ufe  and  occupation. 
Smkhr.  RaieigBt  513 

USURY. 

1.  If  an  ufurious  fecurity  be  given  for 
a  legal  fubfifting  debt,  although  the 
fecurity  is  void,  the  debt  is  not  ex- 
tinguiftied.  PhtlUpt  v.  Cockayne^    1 19 

2.  An  agreement  that  London  bankers 
fliould  accept  and  pay  bills  of  ex- 
change drawn  in  the  country  for  a 
commiffion  or58.  per  cent,  beme  fur- 
nifhed  with  funds  to  pay  the  bills  be- 
fore they  became  due,  cannot  be 
ufuriouS;  there  being  no  contempla- 
tion of  an  advance  of  money.  If 
upon  fuch  an  agreement  an  advance 
o£  money  were  contemplated,  it 
wotilcl  be  a  qtfeftion  of  faft,  whether 
the  commiffion  was  a  fhift  to  obtain 
more  than  legal  intereft  for  the  for- 
bearance, x>i^'a  compenfation  for  the 


trouble  and  expence  incurred  in  ac- 
cepting and  paying  the  bills  of  ex- 
change.   Mafierman  v.  Co'oStie^    488 

WAGER. 

1 .  An  adlion  may  be  maintained  upon  a 
wager  of  a  rump  and  dozens  whether 
the  defendant  be  older  than  the  plain- 
tiff.    Hufey  y.  CricUti,  16^ 

2.  When  a  dinner  is  ordered  at  a 
tavern  by  the  authority  of  two  per- 
fons  who  have  laid  a  wager  of  d  rumb 
and  dozen 9  if  the  winner  pays  the  biU, 
he  may  maintam  an  a^ion  againft  the 
lofer  for  money  paid  to  recover  the 
amount.     Ht^evv.  Crickiti^  168 

3*  No  a6lion  can  be  maintained  upon  a 
wager  on  a'  cock  fight.     Squires  v. . 
Wbt/leny  140 

WALES. 

Stat.  26  Hen.  8  c.  6.  authorizing  the  trial 
of  felonies  committed  in  Wales,  in 
the  next  adjoining  Engliih  county^ 
extends  to  felonies  fubfequently 
created.     Rex  v.  Window,  78 

WARRANTY. 
See  Insurance.      Ship,  i,  2.     Tro- 
ver, 2. 

Where  a  cuftomer  who  had  bought  a 
quantity  of  burgundy  of  excellent 
quality  from  a  wine  merchant,  fome 
time  after  procured  him  to  exchange 
a  portion  of  it  for  wine  of  a  different 
defcription  ; — held,  that  there  was  no 
implied  warrzinty  on  the  part  of  the 
cuftomer  as  to  the  ftate  of  the  wine 
at  the  time  of  the  exchange,  and 
that  although  it  had  then  become 
quite  foUr,  the  wine  merchant  had  no 
remedy,  without  proof  that  the  other 
knew  its  deteriorated  condition,  and 
intended  to  pra&ife  a  fiaud.  LaNeu' 
^iUe  V.  Nwrfe^  35 1 

WHARFAGE. 
See%B\v;  4. 

WINDOWS. 
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WINDOWS. 

1.  If  as  antient  window  be  raifed  and 
enlarged^  the  owner  of  the  adjoining 
land  cannot  lawfully  obflruft  the  pat- 
fage  of  light  and  air  to  any  part  of 
the  fpace  occupied  by  the  antient 
^adowy^  although  a  greater  portion 
of  light ^and  air  be  admitted  through 
the  unobilruded  part  of  the  enlarged 
window  than  was  aotiently  enjoyed. 
Chandler  v.  Tbompfon,  8o 

2.  If  an  antient  window  ha8  been  com- 
pletely fhut  up  with  brick  and  mor- 
tar above  twenty  years,  it  lofes  its 
privilege.     Lawrence  v,  Ohee,       514 

3.  An  aSion  for  a  nuifance  to  a  houfe 
cannot  be  maintained  for  that  which 
was  no  nuifance  to  the  houfe  before 
a  new  window  was  opened  in  it  by 
the  plaintiff^  and  which  becomes  a 
nuifance  only  by  that  a6^.  Lawrence 
v.Obecy  514 

WITNESS. 
*  See  Attesting  Witness.  Sheriff,  7. 

1 .  An  underwriter  who  pays  on  a  pro- 
«iife  of  re-payment  if  tne  policy  be 
determined  to  be  invalid,  is  not  a  com- 
petent witnefs  for  another  under- 
writer who  difputes  the  lofs.  AUterf 
if  the  promife  of  repayment  had  been 
made  after  he  had  paid  uncondition- 
ally^ or  if  the  plaintiff  had  fraudu- 
lently entered  into  the  agreement  with 
him  for  the  purpofe  of  taking  off  his 
teilimony.     Forrefler  v.  Pigou,      380 

2.  In  an  a^on  for  goods  fold,  a  perfon 
who  entered  into  a  contradt  for  the 
purchafe  of  the  goods  in  his  own 
name,  is  not  a  competent  witnefs  to 
prove  that  he  purchafed  them  as  the 
agent  of  the  defendant.  M*£raim 
Y.FortunCf  317 

3.  In  ejedment  on  the  feveral  demifes 
of  two  perfons,  although  the  evi- 
dence (hews  the  title  to  be  exclufively 
la  one  of  them,  the  other  cannot  be 
compelled  to  be  ezamiaed  as  a  witoefi 


for  the  plaintiff.     Fenn  d.  Pewtrifs 
V.  Granger,  177 

4.  Where,  in  an  a£^ion  againft  two  de- 
fendants^ one  pleads  his  bankruptcy, 
and  th^  other  the  general  iCTue,  the 
former  cannot,  on  proof  of  his  certi- 
ficate, be  made  a  witnefs  for  the 
latter.  Currier.  Chiid^  Pritchard,  and 
Brawn,  283 

5.  A  carrier  employed  by  ji.  firft  to 
carry  a  fum  of^  money  to  B.  and  then 
the  like  fum  to  d  in  an  aftion  by^. 
againft  C.  is  a  good  witnefs  from  ne- 
ceffity  to  prove  that  by  miflake  He 
delivered  the  firfl  fum  to  C,  as  well  as 
the  fecond.     Barker  v.  Macrae,    144 

6«  In  an  adion  by  the  fherifF  on  a  bail 
bond,  the  bound  bailiff  who  made  the 
caption  is  a  competent  witnefs  to 
prove  the  execution  of  the  bond,  if 
the  defendant  knowing  his  fituation 
aiked  him  to  become  atteftmg  vritnefs. 
Honeywoodv,  Peacock,  196 

7.  In  an  adiion  for  a  libel  in  the  fhape  of 
an  extrajudicial  affidavit  fwom  before 
a  magiflrate,  a  perfon  who  aded  as 
the  magiftrate's  clerk  is  not  bound  to 
anfwer  whether  by  the  defendant's 
orders  he  wrote  the  affidavit  and  deli- 
vered it  to  the  magiilrate,  as  he  might 
thereby  <:riminate  himfelf.  Moloney 
V.  Bartley,  210 

8.  In  an  a£iion  for  feducing  the  plaintiffs 
daughter  per  quod  Jervittum  amtfit^ 
the  daughter  is  not  bound  to  anfwer 
in  crofs  examination  whether  (he  had 
not  been  previoufly  criminal  with 
other  men.     Dodd  y^Norris,       519 

9.  In  fuch  an    a£lion  evidence  cannot 
.    be  admitted  that  the  defeiic^t    ac- 

complifhed  the  fedu6lion  by  means 
of  a  promife  of  marriage.  Nor 
does  the  mere  crofs-examination  of 
the  daughter  to  (hew  that  (he  had 
been  guilty  of  improper  conduct,  en- 
title the  plaintiff  to  call  other  witneffes 
to  her  cliaracter.     Dodd  v.  Norris, 

lO.Notwithftandingthe  oath  adminifter- 
t4  ed 
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id  M  A  QoUcctor  of  tiie  property 
toxby  the  commiifionen,  Uiai  lie  will 
Bot  wdofe  any  thing  he  ksnu  in 
thttGn[pneity9  except  witl^lhetr  con- 
feot,  or  ky  virtue  of  an  act  of  par- 
UmenU  be  ia  bound  whe»  fubpanaed 
at  a  wilneds  to  give  evidenoe  of  all 
facta  within  hia  knawkdgt  touching 
the  matter  in  queftion.,  ZW  f  •  ^  ▼• 
JSbrf^H  $31 

iu  Wbere  to  Urefpafa  for  breaking 
through  the  wall  of  the  plaintUPs 
honfe,  the  ddEendaat  i^kaded  aBcc«ce» 
to  which  the  plaintiff  now  aififpoed 
nfciff  t  it  appeared  that  the  plaintiff 
had  given  the  defertdant  leave  to  do 
iirhat  waa  neceflarjr  for  repairing 
hia  own  bouib^  which  adjoined  the 
plaintiS^a  i  and  it  was  heldt  that  the 
irorkmen  onployed  to  do  l^e  repairs 
ware  connpetent  witneffes  for  the  de- 
fendant to  difprove  the  eiKaefSt  with- 
out a  releafe.     CuiUcrt  v*  Gq^g^ 

itw  Ilia  no  fufiicicnt  ground  for  receiv- 
i^f  ovidnee  of  the  iiaod* writing  of  a 
witnaft  which  would  be  receivsdde  if 
ha  waia  daadt  that  he  la  unable  to  at- 
tend the  tcU  from  indifj^ofition*  and 


lies  without  hopes  of  Irfoyery.  Har» 
rifou  v.  BUidut  ;        457 

13*  Upon  an  iffue  to  cry  the  v^iditv  of 
a  coBxmiffion  of  bankrupt,  a  creator 
.  is  not  a  competent  witnefs  to  Aipp^l^ 
the  comoiiifioni  although  he  does  not ' 
appear  to  have  proved  under  it* 
Jlaami  v.  Maliuh  54^ 

WORDS. 
See  LiBiL. 

{.  An  action  for  defamation  cannot  be 
maintained  againft  a  man  whofe  pro- 
poty  has  been  ftolen,  and  who  upon 
reafonable  grounds  of  fufpidon 
charges  an  innocent  perfon  with  hav- 
ing ftolen  il.     Fowler  ▼•  Horner^  394  ^ 

a.  In  an  action  for  words  which  may  be 
underftood  to  convey  a'  charge  either 
of  felony  or  fraud,  although  thev 
would  be  actionable  in  the  latter  fen/e 
as  well  as  the  former,  if  the  declara- 
tion contains  an  innuendo  that  the  de- 
fendant thereby  meant  to  impute  fe-  - 
lony  to  the  plaintiff,  this  is  material, 
ana  muft  be  made  out  in  evidence. 
Smtb  V.  Carey^  461 
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